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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JOSHUA ROBERT BENTON,
Petitioner,
Case No. 14-CV-026-JED-PJC

VS,

MICHAEL ADDISON, Warden,

N N N N N N N N N

Respondent.

OPINION AND ORDER

Before the Court is the petition for writ of heds corpus (Doc. 1) filed by Petitioner, a state
inmate appearingro se. Respondent filed a response (Docs. 10, 12) and provided the state court
records (Docs. 10, 11, 12, 13) necessary for achidin of Petitioner’s claims. Petitioner filed a
reply to Respondent’s response (Doc. 14). Fordhsons discussed below, the petition for writ of
habeas corpus shall be denied.

BACKGROUND

In December 2010, Petitioner Joshua Robent®&e (Petitioner) lived with his girlfriend,
Shannon Hicks (Hicks), and her children in Bartlesville, Oklahoma. On the evening of Monday,
December 6, 2010, Hicks went thop at the local Walmart, leaving the children alone with
Petitioner. After Hicks returned from shopping, Petitioner, employed by the Washington County
Sheriff's Office, went to work the graveyasthift at the Washington County Jail. During the
overnight hours of December 6-7, 2010, Hicks’ 3-year-old son, C.N., was sick and vomited
repeatedly. On the afternoon of Tuesday, December 7, 2010, Hicks and Petitioner awoke from
napping to find C.N. non-responsive. While Hicks called 911, Petitioner began CPR. Anambulance
arrived and transported C.N. to Jane Phillips Hobpiartlesville, where he died. The emergency

medical technician who responded to the 911 aladlerved no obvious external injuries to C.N.
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Because he had been sick, C.N.’s death was inia#tijputed to illness. However, during autopsy,
the medical examiner determined that C.Néatti resulted from a “widgldisplaced fracture” of
the lower spine and that the manner of death was homicide.

After talking to the medical examiner, DeteetiSteven Birmingham, an investigator for the
Bartlesville Police Department, began interviewpggpple who had contact with C.N. in the days
preceding his death. On December 8, 2010, Hakspmpanied by Petitioner, arrived voluntarily
at the police station to be interviewed. After interviewing Hicks, Birmingham encountered
Petitioner in the lobby area of the police statiod asked Petitioner if he would be willing to be
interviewed. Petitioner agreed. At that tiB&mingham considered Petitioner to be a person of
interest or a possible witness, but he did not consider Petitioner to be a suspect. During the
videotaped interview, Petitioner became emoti@mal teared up. He admitted that, during the
evening of December 6, 2010, while Hicks was afwam the home, he had pushed C.N. back “a
little bit” while putting him to bed. After Petitioneegained his composure, he asked Birmingham
“what’s going to happen?” Based on Petitioner’'s responses and behavior during the interview,
Birmingham arrested Petitioner for child abusBirmingham did not advise Petitioner of his
Miranda’ rights either before or during the interview.

Based on those events, Petitioner was chasgddformation filed in Washington County
District Court, Case No. CF-2010-498, with Fideegree Murder Involving the Death of a Child.

On February 21-23, 2012, Petitioner was tried by a julytestified in his own defense and denied
using force sufficient to cause C.N.’s injury. At the conclusion of trial, the jury found Petitioner

guilty as charged. On May 11, 2012, the trial judge sentenced Petitioner in accordance with the

Miranda v. Arizona, 384 U.S. 436 (1966).

2



jury’s recommendation to life imprisonment. tAtl, Petitioner was represented by attorneys Jim
Conatser and Kristi Sanders.

Petitioner appealed his conviction to thel#loma Court of Criminal Appeals (OCCA).
Represented by attorney William H. Luker, Petitioner raised the following propositions of error:

Proposition 1: The trial court committed revelsibrror when it allowed the prosecution to
introduce Appellant’s statementshe police on December 8, 2010, because
at the time Appellant was in police custody and was not advised of his
constitutional rights. It follows that the admission of these statements and
the fruits thereof violated Appellant’s rights under the Fifth and Fourteenth
Amendments of the United States Constitution and Article I, § 7 of the
Oklahoma Constitution.

Proposition 2: The trial court camitted reversible error byermitting Jennifer Chafin, a
former investigator for the Washington County Department of Human
Services, to testify regarding her investigation into this case and her
observations of the victim’s mother because such evidence was irrelevant and
prejudicial to Appellant. The admission of this evidence violated Appellant’s
rights to due process of law in violati of the Fourteenth Amendment of the
United States Constitution and Artidle§ 7 of the Oklahoma Constitution.

Proposition 3: The trial court camitted reversible error when it permitted the State to
introduce the medical examiner’'s report into evidence over Appellant’s
objections. The report contained irrelevant hearsay evidence from an
unidentified declarant, and the admission [of] this hearsay violated
Appellant’s right of confrontation aset forth in the Sixth and Fourteenth
Amendments of the United States Constitution, and Article Il, 88 7 and 20
of the Oklahoma Constitution.

A. The introduction of this evidenagolated Appellant’s constitutional
right to confront the witnesses against him and state law rules
regarding hearsay evidence.

B. This evidence was also inadmissible because it was irrelevant.

Proposition 4: The trial court committed fundamental error by failing to provide Appellant
instructions on the defense of accidand misfortune, and thereby deprived
Appellant of his rights under the Sixéimd Fourteenth Amendments to the
United States Constitution and Article 1l, 88 7 and 20 of the Oklahoma
Constitution.



Proposition 5: Admission of a highly prejudicgiotograph of the victim’s severed spinal
column violated Appellant's due process rights under the Fifth, and
Fourteenth Amendments of the United States Constitution and Article I, §
7 of the Oklahoma Constitution.

Proposition 6: Appellant was deprived of a faial by the prosecutor’s theatrics with a
stick that he broke in front of the jury to speculatively simulate the breaking
of the victim’s spine. This impropédrisplay violated Appellant’s right to due
process under the Fourteenth Amendnaéithe United States Constitution
and Article II, 8 7 of the Oklahoma Constitution.

Proposition 7: Appellant received ineffective assise of counsel in violation of the Sixth
and Fourteenth Amendments of thetdd States Constitution and Article 11,
88 7 and 20 of the Oklahoma Constitution.
A. Trial counsel failed to preserve the record for appellate review by
failing to request necessary junstructions and by failing to object
to prosecutorial misconduct in closing argument.

B. Trial counsel failed to use evidence turned over to the defense in
pretrial discovery to impeach Shannon Hicks.

Proposition 8: The trial court committed reversidteor by refusing Appellant’s request for
instructions on the lesser related offense of Second Degree Murder. The trial
court’s refusal to provide this jury instruction violated Appellant’s right to
due process under the Fourteenth Amendment to the United States
Constitution and Article 11, 8 7 of the Oklahoma Constitution.

Proposition 9: The accumulation of error in this case deprived Appellant of due process of
law and necessitates reversal purstathe Fourteenth Amendment to the
United States Constitution and Article I, § 7 of the Oklahoma Constitution.

See Doc. 10-1. Petitioner also filed an apptioa for an evidentiary hearing on his claim of
ineffective assistance of trial couns&ke Doc. 10-2. On July 15, 2013, in Case No. F-2012-446,
the OCCA entered its unpublished summary opinion denying Petitioner’s application for an
evidentiary hearing and affirming the Judgitnand Sentence of the district couee Doc. 10-4.

Petitioner commenced the instant habeaguaction by filing his petition on January 17,

2014. See Doc. 1. He identifies the same federal constitutional grounds of error raised on direct



appeal, but presents them in a different ofd&ee id. In response to the petition, Respondent
addresses Petitioner’s claims in the order pttesen the petition and argues that Petitioner is not
entitled to habeas corpus relief on grounds 1, 2, 3, 8, and 9 under 28 U.S.C. § 2254(d); and that
grounds 4, 5, 6, and 7 are matterstate law and are not cognizablehabeas corpus revieiee
Doc. 10.
ANALYSIS

A. Exhaustion

As an initial matter, the Court must determine whether Petitioner meets the exhaustion
requirements of 28 U.S.C. § 2254(8e Rosev. Lundy, 455 U.S. 509, 510 (1982). Petitioner fairly
presented all grounds of error to the OCCA oediappeal. Therefore, the Court finds Petitioner
satisfied the exhaustion requirement before filing his habeas petition.
B. Evidentiary hearing

The Court finds that an evidentiary heariagiot warranted as Petitioner has not met his
burden of proving entitlement t@n evidentiary hearingSee Williams v. Taylor, 529 U.S. 420
(2000);Miller v. Champion, 161 F.3d 1249 (10th Cir. 1998).
C. Claimsadjudicated by the OCCA

The Antiterrorism and Effective Death Penaltgt (AEDPA) provides the standard to be
applied by federal courts reviewing constitutibolaims brought by prisoners challenging state
convictions. Under AEDPA, when a state cdwas adjudicated a claim, a petitioner may obtain

federal habeas relief only if the state decision “was contrary to, or involved an unreasonable

petitioner omits his allegations, as raised on direct appeal, that his rights under the
Oklahoma Constitution were violated.



application of, clearly established Federal lagrdetermined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence
presented in the State court proceedirtgpé 28 U.S.C. § 2254 (d}arrington v. Richter, 562 U.S.

86, 101-03 (2011illiamsv. Taylor, 529 U.S. 362, 402 (200MYeill v. Gibson, 278 F.3d 1044,
1050-51 (10th Cir. 2001). When a state court apfiiesorrect federal law to deny relief, a federal
habeas court may consider only whether the state court applied the federal law in an objectively
reasonable mannegee Bell v. Cone, 535 U.S. 685, 699 (200Z)iooper v. Mullin, 314 F.3d 1162,
1169 (10th Cir. 2002). An unreasonablpplication by the state couids'not merely wrong; even
‘clear error’ will not suffice.” White v. Woodall, 134 S. Ct. 1697, 1702 (2014) (citibgckyer v.
Andrade, 538 U.S. 63, 75-76 (2003)). The petitioner “‘msisbw that the state court’s ruling . . .
was so lacking in justification that there veaserror well understood and comprehended in existing
law beyond any possibility for fairminded disagreemenitd.” (quotingRichter, 562 U.S. at 103);
see also Metrish v. Lancaster, 133 S. Ct. 1781, 1787 (2013).

Here, Petitioner presented his grounds for religficdOCCA on direct appeal. Because the
OCCA addressed Petitioner’s claims on the metits Court will review the claims under the
standards of § 2254(d).

1. Improper admission of statement given to police (ground 2)

As his second ground of error, Petitioner clathe his constitutional rights were violated
by the trial court’s failure to suppress his custosliatements. (Doc. 1 at.6He directs the Court
to his direct appeal brief where he arguedt tiis statement to police on December 8, 2010, was
improperly admitted against him at trial because he was not advised\ifr aigla rights either

before or during the interview. (Doc. 10-1 at $he OCCA rejected the claim, finding as follows:



Appellant argues in Proposition One th&ttements admitted against him at
trial were the product of custodialt@mrogation by police without the warnings
required byMiranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1966). Appellant raised this alleg&iranda violation at trial. We review the
district court’s factual findings for clear error and its analysis of applicablddaw
novo. Sate v. Pope, 2009 OK CR 9, 1 4, 204 P. 3d 1285, 1287. The trial court
properly found that Appellant was not in custody at the time of his relevant
statements to police, and klranda warnings were require@®@regonv. Mathiason,

429 U.S. 492, 495, 97 S. Ct. 711, 714, 50 L. Ed. 2d 714 (1977). Appellant’s
statements were properly admitted at trial.

(Doc. 10-4 at 3).
In Yarborough v. Alvarado, 541 U.S. 652 (2004), the Supreme Court summarized its
decisions on the “custody” requirement\ifranda. The Court stated:

Miranda itself held that preinterrogation warnings are required in the context of
custodial interrogations given “the compulsion inherent in custodial surroundings.”
384 U.S., at 458, 86 S. Ct. 1602. The Ceynglained that “custodial interrogation”
meant “questioning initiated by law enforcement officers after a person has been
taken into custody or otherwise deprived of his freedom of action in any significant
way.” Id., at 444, 86 S. Ct. 1602. Thiranda decision did not provide the Court
with an opportunity to apply that test to a set of facts.

After Miranda, the Court first applied the custody tes@iregon v. Mathiason, 429

U.S. 492, 97 S. Ct. 711, 50 L. E2d 714 (1977) (per curiam). Mathiason, a

police officer contacted the suspect after a burglary victim identified him. The
officer arranged to meet the suspect aearby police station. At the outset of the
guestioning, the officer stated his belief ttiet suspect was involved in the burglary
but that he was not under arrest. During the 30-minute interview, the suspect
admitted his guilt. He was then allow¢al leave. The Gurt held that the
guestioning was not custodial becausedlveas “no indication that the questioning
took place in a context where [the suspect’s] freedom to depart was restricted in any
way.” Id., at 495, 97 S. Ct. 711. The Couxted that the suspect had come
voluntarily to the police station, that he sviaformed that he was not under arrest,
and that he was allowed to leave at the end of the intentiaal.

In Californiav. Beheler, 463 U.S. 1121, 103 S. Ct. 3517, 77 L. Ed. 2d 1275 (1983)
(per curiam), the Court reached the sanseltén a case with facts similar to those

in Mathiason. InBeheler, the state court had distinguishddthiason based on what

it described as differences in the totality of the circumstances. The police
interviewed Beheler shortly after the crime occurred; Beheler had been drinking
earlier in the day; he was emotionatligtraught; he was well known to the police;
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and he was a parolee who knew it was seagy for him to cooperate with the
police. 463 U.S., at 1124-1125, 103 S. 8%17. The Court agreed that “the
circumstances of each case must certanilyence” the custody determination, but
reemphasized that “the ultimate inquiry isply whether there is a formal arrest or
restraint on freedom of movement of thgie associated with a formal arrest!’,

at 1125, 103 S.Ct. 3517 (intetrguotation marks omitted). The Court found the
case indistinguishable froMathiason. It noted that how much the police knew
about the suspect and how much time had elapsed after the crime occurred were
irrelevant to the custody inquiry. 463 U.S., at 1125, 103 S. Ct. 3517.

Our more recent cases instruct that custody must be determined based on how a
reasonable person in the suspect’s situation would perceive his circumstances. In
Berkemer v. McCarty, 468 U.S. 420, 104 S. Ct. 3138, 82 L. Ed. 2d 317 (1984), a
police officer stopped a suspected drunkealr and asked him some questions.
Although the officer reached the decision to arrest the driver at the beginning of the
traffic stop, he did not do so until the denfailed a sobriety test and acknowledged
that he had been drinking beer and smoking marijuana. The Court held the traffic
stop noncustodial despite the officer's intent to arrest because he had not
communicated that intent to the driver. “A policeman’s unarticulated plan has no
bearing on the question whether a suspest‘inaustody’ at a particular time,” the
Court explained.d., at 442, 104 S. Ct. 3138. “[T]lmly relevant inquiry is how

a reasonable man in the suspect’s position would have understood his situation.”
Ibid. In a footnote, the Court cited a Werork state case for the view that an
objective test was preferable to a subjextest in part because it does not “place
upon the police the burden of anticipating frailties or idiosyncrasies of every
person whom they question.Tt., at 442, n.35, 104 S. Ct. 3138 (quotiPepple v.

P., 21 N.Y.2d 1, 9-10, 286 N.Y.S.2d 225, 233 N.E.2d 255, 260 (1967)).

Stansbury v. California, 511 U.S. 318, 114 S. Ct. 1526, 128 L. Ed. 2d 293 (1994)
(per curiam), confirmed this analytical framewor®ansbury explained that “the
initial determination of custody depends the objective circumstances of the
interrogation, not on the subjective views harbored by either the interrogating
officers or the person being questionetd’, at 323, 114 S. Ct. 1526. Courts must
examine “all of the circumstances surrounding the interrogation” and determine
“how a reasonable person in the positionhef individual being questioned would
gauge the breadth of hisloer freedom of action.td., at 322, 325, 114 S. Ct. 1526
(internal quotation marks and alteration omitted).

Finally, in Thompson v. Keohane, 516 U.S. 99, 116 S. Ct. 457, 133 L. Ed. 2d 383
(1995), the Court offered the following description of kieanda custody test:

“Two discrete inquiries are essential to the determination: first, what

were the circumstances surrounding the interrogation; and second,
given those circumstances, wouldasonable person have felt he or

8



she was not at liberty to termieahe interrogation and leave. Once

the scene is set and the players’ lines and actions are reconstructed,

the court must apply an objectivatéo resolve the ultimate inquiry:

was there a formal arrest or resitan freedom of movement of the

degree associated with a formal arrest.”

516 U.S., at 112, 116 S. Ct. 457 (internal quotation marks and footnote omitted).
Alvarado, 541 U.S. at 660-63. More recentlyJiD.B. v. North Carolina, 131 S. Ct. 2394 (2011),
the Supreme Court, relying @varado, Sansbury, andBerkemer, emphasized that determining
the “in custody” requirement fdWliranda purposes requires the police and court to “examine all of
the circumstances surrounding the interrogation, including any circumstance that would have
affected how a reasonable person in the suspect’s position would perceive his or her freedom to
leave.” J.D.B., 131 S. Ct. at 2402 (internal quotation marmkg eitations omitted). Itis an objective
analysis. Id.
In the instant case, the Coigtasked with determining velther the OCCA’s adjudication

of the claim “involved an unreasonable applicatiohtlearly established law when it concluded
that Petitioner was not in custody during the interview on December 8, 2010. 28 U.S.C. §
2254(d)(1).SeeWilliams, 529 U.S. at 413 (*Under the ‘unreasblesapplication’ clause, a federal
habeas court may grant the writ if the state aderttifies the correct governing principle from this
Court’s decisions but unreasonably applies thatcple to the facts of the prisoner’s case”).
Evaluating whether a rule application was unreasien@quires considering the rule’s specificity.
The Supreme Court has explained that“custody test” is a general rul@lvarado, 541 U.S. at
665. “Applying a general standard to a specific case can demand a substantial element of judgment

... The more general the rule, the more leeway courts have in reaching outcomes in case-by-case

determinations.”ld.



Upon review of the circumstances surroundimg interview of Petitioner, the Court finds
that a reasonable person would have felt at lidertgrminate the interview and leave. There was
no formal arrest or restraint on freedom of movenoétite degree associated with a formal arrest.
The circumstances surrounding Petitioner’s interview include: the police did not transport Petitioner
to the police station or require him to appear at a particular time. Indeesitioner had
accompanied Hicks to the policasbn and was there voluntarilffee Mathiason, 429 U.S., at 495.
After interviewing Hicks, the police investigator, Detective Birmingham, asked Petitioner if he
would be willing to speak witthe investigators. Although Biimgham did not specifically tell
Petitioner that he was free to leave the intavyietitioner acknowledged at the beginning of the
interview that he understood he did not have to talk with the police and confirmed that he was
present voluntarily. Birmingham did not threatetitioner or suggest he would be placed under
arrest if he di not cooperateld. Instead of pressuring Petitioner with the threat of arrest and
prosecution, Birmingham appealed to his interest in telling the tdath.The interview lasted
approximately 55 minutes. All of these objective $aarte consistent with an environment in which
a reasonable person would have felt free to teataithe interview and leave. Indeed, a number of
the facts echo those Mliathiason, a per curiam summary revergaivhich the Supreme Court found
it “clear from these facts” that the suspect was not in custiaty.

As stated above, the custody test is genanal the OCCA'’s appli¢en of Supreme Court
law fits within the matrix of Sugme Court decisions as discussedliarado. This Court cannot
grant relief under AEDPA by conduag its own independent inquiigto whether the state court
was correct as @ novo matter. “[A] federal habeas cdunmay not issue the writ simply because

that court concludes in its independent judgment that the state-court decision applied [the law]

10



incorrectly.” Woodford v. Visciotti, 537 U.S. 19, 24-25 (2002) (per curiam). Relief is available
under 8 2254(d)(1) only if the state coardecision is objectively unreasonalfiee Williams, 529
U.S. at 410Andrade, 538 U.S. at 75. Under that standaealief cannot be granted in this case.
Hence, habeas corpus relief on ground 2 is denied.

2. Confrontation Clause violation (ground 3)

In ground 3, Petitioner claims that his rights urtthe Confrontation Clause were violated
when inadmissible hearsay was used as evidéBoe. 1 at 7). On dact appeal, Petitioner argued
that the admission of the autopsy report depriveddiithe ability to confront the withnesses against
him because the report reflected that the medical examiner’s opinion had been based, in part, upon
what he had been told by an unknown person. (Doc. 10-1 aP28}ioner also gued that the
report was irrelevantld. In his report, the medical exaremprovided his opinion of the cause of
death, stating as follows:

Death of this child was due to complications of a lumbar spine fracture. Subsequent

to this examination, it was revealed th&oyfriend had confessed to hyperextending

the child’s back while in the bathtub the defore death. This is consistent with the

injury seen at autopsy. The manner of death is classified as homicide.

(Doc. 10-6 at 8). Petitioner focused his dirgapteal claim on the lack of evidence suggesting that
the injury was inflicted “while in the bathtub.” (Doc. 10-1 at 24-25). The OCCA denied relief,
finding as follows:

Appellant claims in Proposition Threeatithe trial court’s admission of the

medical examiner’s report violated hight to confrontation. Trial counsel’s

objection to hearsay appears in the recbut the confrontation claim is raised for

the first time on appeal. We review it oy for [sic] plain error. The challenged

statements within the medical examinegport were not hearsay, as they were not

offered to prove the truth of the matter asserted therein. For the same reason, the
statements did not implicate Appellantight to confront the declaran€Crawford

v. Washington, 541 U.S. 36, 59 n.9, 124 S. Ct. 1354, 1369 n.9, 158 L. Ed. 2d 177
(2004) (Confrontation Clause does not baragudicial statements used for purposes
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other than truth of matter asserted) (citirenessee v. Street, 471 U.S. 409, 414,
105 S. Ct. 2078, 2081-82, 85 L. Ed. 2d 425 (1985)).

(Doc. 10-4 at 4 (citations omitted)).

The Confrontation Clause dhe Sixth Amendment provides that “[ijn all criminal
prosecutions, the accused shall enjoy the right .be tmnfronted with the withesses against him.”
U.S. Const. amend. VI. K@rawford v. Washington, 541 U.S. 36 (2004), the Supreme Court held
that the Confrontation Clause bars “admissiotesfimonial statements of a witness who did not
appear at trial unless he was unavailable to yestifd the defendant had. .a prior opportunity for
cross-examination.Td. at 53-54. In reaching its ruling, tBeipreme Court distinguished between
“testimonial” and “non-testimonial” hearsay statts, indicating that only “testimonial” hearsay
statements make the declarant a “witness”iwithe meaning of th€onfrontation Clauseld. at
51. A defendant’s confrontation rights are irnpted by the admission of testimonial statements
against the defendant only when they are admittedttblish the truth of the matter asserted in the
statement.See id. at 59 n.9 (explaining that the Confrontation Clause “does not bar the use of
testimonial statements for purposes other than establishing the truth of the matter asSeded”).
also Williams v. lllinois, 132 S. Ct. 2221, 2235 (2012) (stating in a four-justice plurality that
admitting an opinion from a DNA expébased on a report from ahet laboratory did not violate
the Confrontation Clause)l(pality op. of Alito, J.). In Williams, the Supreme Court determined
thatCrawford does not bar an expert from expressngpinion based on facts about a case that
have been made known to the extfit about which the expert is not competent to testilyat
2228.

In Oklahoma, the medical examiner’'s@pgy report is a testimonial statemegde Cuesta-

Rodriguezv. Sate, 241 P.3d 215, 228 (Okla. Crim App. 2010). Sibley performed the autopsy,
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wrote the report, and testified at trial. On cross-examination, Dr. Sibley testified that the
information contained in the opinion found orgpaseven of the report was obtained “from my
investigator through law enforcement.” (Dkt1#-9, Tr. Vol. Il at 172). The statement “that a
boyfriend had confessed to hyperextending the shbdck while in the bathtub the day before
death” constituted factual information that Bibley relied on in reaching his opinion about the
manner of death, i.e., that the manner of death was homicide. Thus, the statement contained in Dr.
Sibley’s opinion was not inadmissible hearsay because, as determined by the OCCA, it was not
offered to prove the truth of the matter assertédlliams, 132 S. Ct. aR228 (“Under settled
evidence law, an expert may express an opinionshzsed on facts that the expert assumes, but
does not know, to be true. It is then up to theypaho calls the expeto introduce other evidence
establishing the facts assumed by the expese®also Okla. Stat. tit. 12, § 2703.

Significantly, Dr. Sibley testified at trialna was available for cross-examination. After
counsel for Petitioner objected to admission oftleelical examiner’s report based on hearsay, the
prosecutor asked Dr. Sibley a question on redirect examination to clarify the opinion statement
contained in the reportSee Doc. 11-9, Tr. Vol. Il at 191-93. In response to the prosecutor’s
guestion, Dr. Sibley testified that Petitioner’s dgsoon of how he held the victim when the victim
was pushed backwards, as given during the videotaped interview on December 8, 2010, was “exactly
consistent” with victim’s injury, isufficient force had been useldl. at 192. Petitioner’s counsel
did not ask any questions on recross. Under tlaes® there was no vidlan of the Confrontation
Clause.

Lastly, even if the admission of Dr. Sibley’s autopsy report were constitutional error,

Petitioner has not established that it “had a il and injurious féect or influence in
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determining the jury’s verdict,” theby entitling him to habeas relieBrecht v. Abrahamson, 507
U.S. 619, 623 (1993). The cause of death was not disputed at trial and Dr. Sibley’s testimony
pertained solely to the cause of death and the mechanism that may have caused the injury. In light
of the other evidence pointing to Petitionerths person who inflicted the injury, including
Petitioner’s videotaped interview, any constitutional error in admission of the autopsy report was
harmless.

Petitioner also argues that the medical examiner’s report was improperly admitted because
it was not relevant. Admission ofidence is governed by state lafee Okla. Stat. tit 12, § 2401.
“[Flederal habeas corpus relief doett lie for errors of state law.Estelle v. McGuire, 502 U.S.
62, 67 (1991) (quotations and citations omitteti). conducting habeas review, a federal court is
limited to deciding whether a comtion violated the Constitution, laws, or treaties of the United
States.”ld. at 68. State court evidentiary rulings, saslithose alleged by Petitioner, do not warrant
habeas relief unless the ruling rendered the “trial so fundamentally unfair as to constitute a denial
of federal constitutional rights.Jackson v. Shanks, 143 F.3d 1313, 1322 (10th Cir. 19980)artin
v. Kaiser, 907 F.2d 931, 934 (10th Cir. 1990) (due pescelaim related to admission of evidence
at state trial will not support habeas relief “abgentiamental unfairness so as to constitute a denial
of due process of law”).

Nothing in the record suggests that the medigaminer’s report was entered into evidence
in violation of Petitioner’s right to due procesBetitioner complained on direct appeal that the
mention of the bathtub in the autopsy reporthighly unreliable because it is inconsistent with
[Petitioner’s] statements in his video-recorded interview . . . and his trial testinfssgDoc. 10-1

at 31. However, Petitioner explained during hid teatimony that “after | gave him a bath . . . |
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had his rear end . . . right here, his legs viberet down in a seated position as | was carrying him
to his room.’see Doc. 11-9, Tr. Vol. Il at 206. Petitioner alegplained in his videotaped interview
that he had given the victim a bath and thavitim “threw himself back” as Petitioner was putting
him to bed. See Doc. 11-11. Upon review of the evidermresented at trial, the Court finds that
Petitioner’s right to due process was not violdtgddmission of the autopsy report. Habeas corpus
relief on ground 3 is denied.

3. Jury instruction errors(grounds4 and 5)

In grounds 4 and 5, Petitioner claims that the trial court erred in instructing the jury. In
general, matters concerning the giving of jury indians are considered questions of state law and
not proper subjects of federal habeagpus review under 28 U.S.C. § 22%4ttonv. Mullin, 425
F.3d 788, 807 (10th Cir. 2005ke also Rosev. Hodges, 423 U.S. 19, 22 (1975) (stating that federal
habeas relief is not permitted for state law errorlt)is well establishé that “errors in jury
instructions in a state criminal trial are not revadle in federal habeas corpus proceedings, ‘unless
they are so fundamentally unfair as to deprive pet&r of a fair trial and to due process of law.”
Nguyenv. Reynolds, 131 F.3d 1340, 1357 (10th Cir. 1997) (quotirogg v. Smith, 663 F.2d 18, 23
(6th Cir. 1981));see also Maes v. Thomas, 46 F.3d 979, 984 (10th Cir. 1995) (“A state trial
conviction may only be set aside in a habeasg®ding on the basis of erroneous jury instructions
when the errors had the effect of rendering thésodundamentally unfair as to cause a denial of
a fair trial.”). “‘An omission, or an incomplefastruction, is less likely to be prejudicial than a
misstatement of the law.Maes, 46 F.3d at 984 (quotingenderson v. Kibbe, 431 U.S. 145, 155

(1977)).
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a. Failuretoinstruct on defense of accident or misfortune (ground 4)

Petitioner claims in ground 4 that the trial doenred in refusing to submit instructions on
the defense of accident and misfortune. (Doc.9).aOn direct appeal, Petitioner argued that the
instruction was warranted because he “never gwtihe over extended the child’s back in any
manner, or that he willfully used more force that][secessary to put theitdhto bed . . . the injury
was purely accidental.” (Doc. 10-1 at 33). The OCCA datv. Sate, 173 P.3d 81, 91-92 (Okla.
Crim. App. 2007), and found that Petitioner had not shihat the failure to instruct on the defense
of accident or misfortune, i.e., excusable homicwias a plain or obvious error that affected the
outcome of the proceeding. (Doc. 10-4 at 5).

Upon review of the record, énCourt finds that Petitioner was not denied a fundamentally
fair trial as a result of the trigburt’s failure to instruct on the defense of accident or misfortune.
Petitioner testified at trial. (Doc. 11-9, Tr. Vblat 202-246). He deniagsing a significant amount
of force,id. at 213, and denied causing the victim’s deathgt 227. Petitioner was not prevented
from presenting his defense, and the jury wastéréad him not guilty of first degree murder based
on his defense theory, i.e., that the victim diethagesult of an accident orisfortune. Itis clear
the jury rejected his defense and found the Stateproved the elements of first degree murder.
Petitioner is not entitled to habeas corpus relief on ground 4.

b. Failuretoinstruct on lesser included offense (ground 5)

In ground 5, Petitioner alleges that the trial court erred in denying his requested instructions

on the lesser included offense of second degree myxtes. 1 at 12). Odirect appeal, Petitioner

argued that the evidence presented at tajpperted “imminently dangerous conduct” warranting
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the instructions. (Doc. 10-1 at 47). The OCf&&iewed the trial cours’ ruling for an abuse of
discretion, and found as follows:

A defendant is not entitled to instrumtis on any lesser included offense when he

defends against the charge by proclaiming his innocegitson v. Sate, 2000 OK

CR 14, 1 119, 8 P.3d 883, 918. The evidence showed that Appellant willfully or

maliciously caused the child’s death by using unreasonable force, or that he was not

guilty. The trial court properly denied his requested instructi@ikson v. Sate,

2000 OK CR 14, 8 P.3d 883, 917.

(Doc. 10-4 at 7 (footnote omitted)).

Significantly, “a petitioner in a non-capital casaas entitled to habeas relief for the failure
to give a lesser-included offense instruction, ‘even if in our view there was sufficient evidence to
warrant the giving of an instruction on a lesser included offendesjan v. Tansy, 2 F.3d 1031,
1036 (10th Cir. 1993) (quotinghavez v. Kerby, 848 F.2d 1101, 1103 (10th Cir. 1988ge also
Hicks v. Jones, 350 F. App’x 199, 202 (10th Cir. 2009) (unpublish&d)enth Circuit precedent
establishes a rule of “automatic non-reviewability” étaims based on a state court’s failure, in a
non-capital case, to give a lesser included offense instru@ackinsv. Hines, 374 F.3d 935, 938
(10th Cir. 2004) (stating that neither the TenttcGit nor the United States Supreme Court has ever
recognized a federal constitutional right to a less#uded offense instruction in non-capital cases).
Accordingly, habeas relief shall be deniedRwtitioner’'s ground 5 claim that his constitutional

rights were violated because the trial court redusegive a jury instruction on the lesser included

offense of Second Degree Murder.

*This unpublished opinion is not precedential buitisd only for its persuasive valugee
Fed. R. App. P. 32.1; 10th Cir. R. 32.1.
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4. Improper evidentiary rulings (grounds 6 and 7)

In grounds 6 and 7, Petitioner challenges two of the trial court’s rulings with regard to
admission of evidence. As sdt above, admissibility of evidence is an issue of state law.
“[Flederal habeas corpus relief does not lie for errors of state IMeGuire, 502 U.S. at 67-68
(emphasizing that it is not the province of adral habeas court to reexamine state court
determinations on state law questiorss also Hooks v. Workman, 606 F.3d 715, 748 (10th Cir.
2010). In conducting habeas review, “a federal court is limited to deciding whether a conviction
violated the Constitution, laws, or treaties of the United StalidsGuire, 502 U.S. at 67-68. “In
a habeas proceeding claiming a denial of duege®, ‘we will not question the evidentiary . . .
rulings of the state court unless [the petitioner] slaow that, because of the court’s actions, his
trial, as a whole, was rendered fundamentally unfavdes, 46 F.3d at 987 (quotinfapia v.

Tansy, 926 F.2d 1554, 1557 (10th Cir. 199 %villa v. Gibson, 283 F.3d 1203, 1212 (10th Cir.
2002) (habeas relief only if the evidence was “so gyqasjudicial that it fatally infected the trial
and denied the fundamental fairness that is the essence of due process”). “[W]e approach the
fundamental fairness analysis with ‘considerable self-restrailsicKson, 143 F.3d at 1322 (quoting
United States v. Rivera, 900 F.2d 1462, 1477 (10th Cir. 1990) (en banc)). A proceeding is
fundamentally unfair under the Due Process Clause only if it is “shocking to the universal sense of
justice.” United Statesv. Russell, 411 U.S. 423, 432 (1973) (internal quotation omitted).

a. Improper admission of testimony (ground 6)

In ground 6, Petitioner claims that his right to due process was violated when the “DHS
investigator’s impermissible opinion” was admitted ietidence. (Doc. 1 4R). On direct appeal,

Petitioner claimed that the opinion of Jennifer @hadn investigator for the Washington County
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Department of Human Services, regarding tespoase of Shannon Hicks upon learning of the death
of her child, was improperly admitted because it was irrelevant and served no purpose other than
to garner sympathy for Hicks. (Doc. 10-1 at 19-20). Petitioner further claimed that Chafin’s
“opinions regarding the truthfulness or untruthtgda of Shannon Hicks’ or Appellant’s statements,
and her opinion regarding Appellant’s guilt invadeslphovince of the jury and were inadmissible.”
Id. at 21 (citation omitted). The OCCA denied relief, finding as follows:

In Proposition Two, Appellant arguesatitestimony from a Department of

Human Services child welfare investigator was irrelevant and unfairly prejudicial.

The admission of evidence over a timely objection is ordinarily discretionary and

will not be reversed on appeal unless diearroneous or manifestly unreasonable.

We find the testimony was relevant to the issues at trial, and its relevance was not

substantially outweighed by the danger of unfair prejudice of other countervailing

factors. The trial court properly admitted this testimony.

(Doc. 10-1 at 4 (citations omitted)).

After reviewing the record in this caseetBourt finds Petitioner Bafailed to make the
showing necessary for habeas corpus reliegfi@ls testimony concerning Hicks’ response to her
son’s death was relevant because it tended to #etviHicks was not responsible for the victim’s
injuries and death. In addition, Chafin was imaal in the investigation of the victim’'s death
because she worked for DHS. Her testimony regarding the results of her investigation was not
improper. In summary, Petitioner has failed to demonstrate that admission of Chafin’s testimony
rendered his trial fundamentally unfair. Petitidee@equest for habeas corpus relief on ground 6
shall be denied.

b. Improper admission of gruesome photograph (ground 7)

In ground 7, Petitioner claims that the trial court erred in admitting an autopsy photograph

showing the victim’s severed spinal column. (Dbat 13). On direetppeal, Petitioner argued that
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the photograph was more prejudicial than probatine, for that reason, inadmissible. (Doc. 10-1
at 38). The OCCA cite@olev. Sate, 164 P.3d 1089, 1096-97 (Okla. Crim. App. 2007), and found
“[t]his photograph was probative of the nature & thjury and the force required to cause it, and
was not unduly prejudicial.” (Doc. 10-4 at 5).

After reviewing the record in this case, Beurt finds Petitioner has not made the showing
necessary to be entitled to habeas corpus relief. The record reflectsithat ppommencement
of trial, the trial judge reviewed the photographshambers. (Doc. 11-9, Tr. Vol. Il at 4-10). After
carefully reviewing the autopsy photograph of thdinits injury in light of the parties’ arguments
and over defense counsel’s objections, the trid¢ ruled that the photograph was admissilale.
at 10. During Dr. Sibley’s testimony, the pbgtaph was not enlarged or projected on the
courtroom Elmogeeid. at 160. Dr. Sibley described the victim’s injury as demonstrated by the
autopsy photographd. at 161-62. The photograph was published to the jury, then retrieved and
returned to a table in the courtrooid. at 163. This Court has reviewed the photograghDoc.

10-8, and finds that, in light of all the evidenceganted at trial and the procedures utilized by the
trial court, admission of the complained of pygraph did not render Petitier’s trial fundamentally
unfair. Habeas corpus relief on ground 7 is denied.

5. Prosecutorial misconduct (ground 8)

In ground 8, Petitioner alleges that the prosecutor engaged in improper conduct when, during
closing argument, he broke a stick in front o jary to simulate the breaking of the victim’s
backbone. (Doc. 1 at 13). Petitioner argued on direct appeal that the prosecutor’s demonstration
violated his right to due process. (Doc. 10-4@t The OCCA revieweidr plain error and found

that “[d]Jemonstrations based on the evidence ptedeat trial are generally not erroneous. The
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prosecutor’s brief demonstration was based irtriaéevidence and was neb prejudicial as to
outweigh the probative value of helping the jury ustind the State’s theooy the crime.” (Doc.
10-4 at 5-6 (internal quotation omitted)).

Habeas corpus relief is available for progedal misconduct only when the prosecution’s
conduct is so egregious in the context of the etrtakthat it renders the trial fundamentally unfair.
Greer v. Miller, 483 U.S. 756, 765 (198 Dpnnelly v. DeChristoforo, 416 U.S. 637, 642-48 (1974);
Cummingsv. Evans, 161 F.3d 610, 618 (10th Cir. 1998). In considering whether a habeas petitioner
has satisfied this standard, the offending prosecutenaark or action must be placed in the context
of the whole trial, and not viewed in isolatid@r.eer, 483 U.S. at 765-66. “To view the prosecutor’s
statements in context, we look first at thersgtd of the evidence against the defendant and decide
whether the prosecutor’'s statements plausibly could have tipped the scales in favor of the
prosecution.’Fero v. Kerby, 39 F.3d 1462, 1474 (10th Cir. 1994) (quotations omittest)al so
Smallwood v. Gibson, 191 F.3d 1257, 1275-76 (10th Cir. 1999). pfdsecutor may not use closing
argument to inflame the passiaasd prejudices of the jury.Malicoat v. Mullin, 426 F.3d 1241,

1256 (10th Cir. 2005).

In addition, the Tenth Circuit Court of Appsdias found “no practical distinction” between
the formulations of plain error used by the OC&#l the federal due-process test, requiring reversal
when an error “so infused the trial with airhess as to deny due process of laWibrnburg v.

Mullin, 422 F.3d 1113, 1125 (10th Cir. 2005) (quotivigGuire, 502 U.S. at 75). Because the
OCCA applied the same test required for a duege®determination, this Court defers to its ruling

unless it “unreasonably appli[ed]” that testl. (citing 28 U.S.C. § 2254(d)¥ee also Dockins v.
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Hines, 374 F.3d 935, 940 (10th Cir. 2004). A procegds fundamentally unfair under the Due
Process Clause if it is “shocking to the universal sense of jusfiiessell, 411 U.S. at 432.

Upon review of the record, the Court cannonhclude that the OCCA'’s ruling “was not
merely wrong but unreasonableDockins, 374 F.3d at 940. On direct examination, the medical
examiner testified that “there would have baaraudible snapping sound” when the victim’s back
broke. (Doc. 11-9, Tr. Vol. Il &64). Thus, the Court agrees with the OCCA that when, during
closing argument, the prosecutor broke a stidkant of the jury, the demonstration was based on
evidence presented at trial. Although the prose®utioeatrics come close to crossing the line for
this Court, the Court finds thatvhen viewed in the contexaf the entire trial, the brief
demonstration did not resultanfundamentally unfair trialMalicoat, 426 F.3d at 1256. Petitioner
has failed to show that the OCCA'’s conclusiorswantrary to, or an unreasonable application of,
federal law as determined by the Supreme Court. Habeas corpus relief on Petitioner’s claim of
prosecutorial misconduct shall be denied.

6. Ineffective assistance of counsel (ground 1)

As his first ground of error, Petitioner alleges that trial counsel provided ineffective
assistanceSee Doc. 1 at 4. In support of this claim,tener directs the Court to his direct appeal
brief, pages 43-46, his direct appeal reply fopages 8-10, and higpplication for evidentiary
hearing, filed December 11, 2012. On direct apgdestitioner argued that trial counsel provided
ineffective assistance when they failed to request necessary jury instructions and to object to the
breaking of a stick by the prosecutor during closirgument, thereby failing to preserve the record

for appellate review. (Doc. 10-1 at 43-44). Petitraiso alleged that counsel provided ineffective
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assistance when they failed to utilizedable evidence to impeach Hicksl. at 44-46. The OCCA
rejected these claims, citiryickland v. Washington, 466 U.S. 668, 690-91 (1984).

To be entitled to habeas corpus relief on hiswdanf ineffective assiahce of trial counsel,
Petitioner must demonstrate that the OCCA'’s adjudication was an unreasonable application of
Strickland. 28 U.S.C. § 2254(d). Undé&rickland, a defendant must show that his counsel’s
performance was deficient and thatdedicient performance was prejudici&rickland, 466 U.S.
at 687;0sborn v. Shillinger, 997 F.2d 1324, 1328 (10th Cir. 1993)défendant can establish the
first prong by showing that counsel performieelow the level expected from a reasonably
competent attorney in criminal casestrickland, 466 U.S. at 687-88. There is a “strong
presumption that counsel’s conduct falls within the range of reasonable professional assistance.”
Id. at 688. In making this determination, a conust “judge . . . [a] counsel’s challenged conduct
on the facts of the particular case, viglas of the time of counsel’s condutdl’at 690. Moreover,
review of counsel's performance must be highlyedential. “[l]t is all too easy for a court,
examining counsel’s defense after it has proved unsuccessful, to conclude that a particular act or
omission of counsel was unreasonablil’ at 689.

To establish the second prong, a defendant mlistv that this deficient performance
prejudiced the defense, to the extent that “theBereasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different. A reasonable
probability is a probability sufficient tandermine confidence in the outcoméd: at 694;seealso
Sallahdinv. Gibson, 275 F.3d 1211, 1235 (10th Cir. 200Bpyd v. Ward, 179 F.3d 904, 914 (10th
Cir. 1999). “The likelihood of a different result stbe substantial, not just conceivablRithter,

562 U.S. at 112. This Court’s review of th€OA’s decision on ineffective assistance of counsel
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claims is “doubly deferential.’Cullen v. Pinholster, 131 S. Ct. 1388, 1403 (2011) (noting that a
habeas court must take a “highly deferential” look at counsel's performanceSmddand and
through the “deferential” lens of § 2254(d)).

For the reasons discussed below, Petitioner’s claims of ineffective assistance of trial counsel
fail under the doubly differential standards of 28 U.S.C. § 2254 (dfaroitland. Pinholster, 131
S. Ct. at 1403.

a. Failuretorequest instruction and to object to prosecutorial misconduct

Petitioner claims that trial counsel providiem@ffective assistance by failure to request
instructions on the defense of Accident and bfligfne. Because counsel failed to request the
instructions, the OCCA reviewele failure to instruct for plain error and found that because “the
instructional omissions, and the trial court’s admission of particular evidence and argument, did not
resultin reversible error,” Petitioneould not satisfy the prejudice prongfickland. (Doc. 10-4
at 6). This Court determined above that, beedRetitioner was not prevented from presenting his
defense, and the jury was free to find him not guilty of first degree murder based on his defense
theory, i.e., that the victim died as the e an accident or misfortune, Petitioner was not
deprived of a fundamentally faimal as a result of the court’s failure to instruct on the defense of
Accident and Misfortune. Therefore, Petitionemmat show that the reswit his trial would have
been different but for counsels’ failure to request the instruction and cannot satisfy the prejudice
prong ofStrickland.

Petitioner also claims that trial counsel pd®d ineffective assistance in failing to object
to the prosecutor’s improper breaking of a sticking closing argument to simulate the breaking

of the victim’s back. Howevethis Court determined above that the prosecutor’'s demonstration was
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supported by evidence presented during trial toad the brief demonstration did not render
Petitioner’s trial fundamentally unfair. As atdt, had counsel objected, the objection would have
been overruled. Therefore, Petitioner carsadisfy the deficient performance pronduickland.
Furthermore, as determined by the OCCAtitPeer fails to satisfy the prejudice prong of
Strickland. Petitioner is not entitled to habeas relief on this claim.
b. Failureto useavailable evidenceto impeach Shannon Hicks

Petitioner also claims that trial counsel provided ineffective assistance in failing to use
available evidence to impeach the victim’s moti&rannon Hicks. On direct appeal, Petitioner
filed an Application for Evidentiary hearing with regard to this clalBee Doc. 10-2. Petitioner
attached to the application the affidavits of tmtnesses, Samantha Gillham and Gretchen Trimble,
who lived close to the home of Hicks and Petigr and had talked to them about the events
preceding the victim’s deathld., Exs. 1, 2. In the first affiday Gillham averrd that she lived
next door to Hicks and Petitionancdihad become close to Hickigl., Ex. 1 at 1. She also averred
that Hicks told her “more than once thatfJ couldn’t walk on Monday’s [sic] night.’ld. at 6.
In the second affidavit, Trimble states that she is Gillham’s mathgEx. 2 at 1, and avers that the
day after the victim’s death, shékiad to Hicks who told her that the evening before he died, C.N.
“could not walk and she had to carry him to betld” at 3. Petitioner argued that, because Hicks
testified at trial that she never determined G&t. was unable to walk during the evening prior to

his deathsee Doc. 11-9, Tr. Vol. Il at 86, these witnessmuld have impeached Hicks’ credibility.

“Both “Samantha” and “Gretchen” are mentioned during Petitioner’s videotaped interview.
See Doc. 11-11.
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In rejecting this claim on direct appettie OCCA reviewed the materials submitted by
Petitioner in support of his application for an erndary hearing and found that the materials were
not “clear and convincing evidence of a strong pmbityi that trial counsel was ineffectiveld. at
7. CitingShow v. Sate, 876 P.2d 291, 296 (Okla. Crim. App. 1994), the OCCA stated “[a]s there
is no claim defense counsel was anfare of these witnesses, texision not to call them must be
considered reasonable trial tactics. Reasortableactics, even th@swhich ultimately are not
successful, are not grounds for finding trialinsel ineffective.” (Doc. 10-4 at 7).

Counsel is presumed to have acted in an “objectively reasonable manner” and in a manner
that “might have been part of a sound trial strate@uflock v. Carver, 297 F.3d 1036, 1046 (10th
Cir. 2002). Where the facts establish that decigizade by counsel were, in fact, “strategic choices
made after thorough investigation of law and facts relevant to plausible options,” those decisions
are “virtually unchallengeable.Srickland, 466 U.S. at 690. However, “strategic choices made
after less than complete investigation are reasonable precisely to the extent that reasonable
professional judgments support the limitations on investigatimh 4t 690-91. Once a decision is
determined to be strategic, the petitioner may estgblish deficient performance if “the choice was
so patently unreasonable that no coraptattorney would have made iBullock, 297 F.3d at 1046
(citations and internal quotes omitted). Decisions regarding impeaching witnesses and introducing
evidence are “quintessentially” matters of trial strategy and tadBogle v. McKune, 544 F.3d
1132, 1139 (10th Cir. 2008Boyd, 179 F.3d at 915ee also Strickland, 466 U.S. at 699.

The record reflects that Petitioner’s triabmsel thoroughly cross-examined Hicks and was

able to impeach her credibility by securing lemission that she had dieat the preliminary

26



hearing® (Doc. 11-9, Tr. Vol. Il at 84)Furthermore, had the potentigtnesses testified that Hicks

had in fact determined that the victim was unable to walk the night before he died, the testimony
would have impeached Petitioner’s credibility because Petitioner testified that he saw the victim
move his legs on the morning of December 7, 2Q#i0at 218. Under the facts of this case, trial
counsel’s performance was not deficient witspect to the “impeachment evidence” identified by
Petitioner on direct appeal. Furthermordijtimer fails to satisfy the prejudice prong3fickland.
Petitioner is not entitled to habeas relief on this claim.

In summary, Petitioner has not shown that the OCCA’s adjudication of his claims of
ineffective assistance of trial counses an unreasonable applicatiorSsickland. 28 U.S.C. §
2254(d). Therefore, Petitioner has failed to dematestthat he is entitled to habeas corpus relief
on his claims of ineffective assistance of trial coun8ghholster, 131 S. Ct. at 1403.

7. Cumulativeerror (ground 9)

In ground 9, Petitioner argues the cumulative effect of the errors alleged in grounds 1-8
deprived him of his right to a fair trial. (Doc. 1 at 14). On direct appeal, Petitioner asserted that
“[e]venif none of the previouslyiscussed errors can, when viewed in isolation, necessitate reversal
of Appellant’s conviction, the combined effect thiese errors deprived him of a fair trial and

requires that his conviction be reversed.” (D@1 at 48 (citations omitted)). The OCCA denied

°At trial, Hicks testified that, aftelC.N. began vomiting, she obtained anti-nausea
prescription medication from a friend and gave €thl. even though it had not been prescribed for
C.N. (Doc. 11-9, Tr. Vol. Il a882-83). She also acknowledged that, during her preliminary hearing
testimony, she lied when she denied giving C.H grescription medication, but explained that, at
that time, she “was scaredbaut admitting she had given C.N. a medication that had not been
prescribed for him.Id. at 84.
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relief, finding “no substantive error in Appellant’'s claims. Where there is no error, there is no
accumulation of error.” (Doc. 10-4 at 8 (citation omitted)).

In analyzing a cumulative error claim, the proper inquiry “aggregates all the errors that
individually might be harmless [and therefore insufficient to require reversal], and it analyzes
whether their cumulative effect on the outcomehef trial is such that collectively they can no
longer be determined to be harmleddriited Satesv. Wood, 207 F.3d 1222, 1237 (10th Cir. 2000)
(quotation omitted). The Tenth Circuit has held thatimulative error analysis is applicable only
where there are two or more actual errofgorkman v. Mullin, 342 F.3d 1100, 1116 (10th Cir.
2003). Additionally, only federal constitutional errcen be aggregated to permit relief on habeas
review. Matthews v. Workman, 577 F.3d 1175, 1195 (10th Cir. 2009). Cumulative impact of
non-errors is not part of the analysise v. Mullin, 311 F.3d 1002, 1023 (10th Cir. 2002) (citing
Rivera, 900 F.2d at 1471). “[T]he task ‘merely’ consisf ‘aggregat[ing] lathe errors that have
been found to be harmless’ andadyz[ing] whether their cumulative effect on the outcome of the
trial is such that collectively they can lomger be determined to be harmles&tant v. Trammell,

727 F.3d 1006, 1025 (10th Cir. 2013) (quotiigera, 900 F.2d at 1470).

In this case, the Court has not found two or more harmless errors during Petitioner’s trial.
As a result, there is no basis for a cumulativ®reanalysis. Petitioner ifa to show that the
OCCA's rejection of this claim was contraxy, br an unreasonable application of, federal law as
determined by the Supreme Court. Habeas corpus relief is denied on ground 9.

D. Certificate of appealability
Rule 11 Rules Governing Section 2254 Casesin the United SatesDistrict Courts, instructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
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adverse to the applicant.” Pursuant to 28 U.S.C. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issua@ssues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thastes raised are debatable among jurists, that a
court could resolve the issues differently, @tttine questions deserve further proceedi&bck

v. McDaniel, 529 U.S. 473, 483-84 (2000) (citigrefoot v. Estelle, 463 U.S. 880, 893 (1983)).

After considering the record in this cagbe Court concludes that a certificate of
appealability should not issue. Nothing suggeststhieat enth Circuit would find that this Court’s
application of AEDPA standards to the decision by the OCCA was debatable amongst jurists of
reason.See Dockins, 374 F.3d at 937-38. The record is dewafidny authority suggesting that the
Tenth Circuit Court of Appealsauld resolve the issues in this case differently. A certificate of
appealability shall be denied.

CONCLUSION

After carefully reviewing the record in thegase, the Court concludes that the Petitioner has
not established that he is in custody in violation of the Constitution or laws of the United States.

ACCORDINGLY, IT ISHEREBY ORDERED that:

1. The petition for a writ of habeas corpus (Doc.Dasied.

2. A separate judgment shall be entered in this matter.

3. A certificate of appealability idenied.

4, The Clerk shall send a copy of this Opiniond &rder to the Tenth @iuit Court of Appeals

as it relates to Tenth Circuit Case No. 15-5057.
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ORDERED THIS 30th day of July, 2015.
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