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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DANIEL LONGORIA, JR.,

Plaintiff,

Case No. 14-cv-70-TLW
VS.

ARTUR KHACHATRYAN, an
individual; SENTRY INSURANCE
COMPANY, a foreign insurance
company; HUSSAIN ABDULRLIDHA
ALBANAWI, an individual; and BIG RIG
AUTO TRANSPORT, INC., a foreign
corporation;

N N N N N N N N N N N N N

Defendants.

OPINION AND ORDER

Before the Court is defendant Artu¢hachatryan’s Motion for Partial Summary
Judgment. (Dkt. 55).

This case involves alleged injuries frommaulti-vehicle accident. (Dkt. 19). Plaintiff's
Amended Complaint alleges that two of the defendants — Khachatryan and Hussain Abdulrlidha
Albanawi — failed “to operate their respective semi-truck [sic] at a speed safe for the road and
weather conditions” and that this failure constiiiteeckless disregard” fgplaintiff's safety._Id.
Khachatryan’s motion asks the Court, on a prd-tvasis, to rule thaplaintiff cannot seek
punitive damages, arguing that “no evidence hasen or can be presented to support the
imposition of punitive damages against Khachatryathis matter.”_Id. Defendants Albanawi

and Big Rig Auto Transport, Inchave asked to join Khachatryarmotion. (Dkt. 62). Plaintiff

Yn its Answer, Big Rig admitted that Albanawas an employee of Big Rig acting within the
scope of his employment at the &@raf the accident that is the seit of this litigation. (Dkt. 27).
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has filed a response to both the motion for plstimmary judgment and the motion for joinder.
(R. 80, 82). Defendants Khachatryan and Albariigy Rig have filed replies. (R. 86, 91).
ANALYSIS

Standard of Review

Summary judgment is appropriatéhere there is no genuingsue of material fact and
where the moving party is entitléd judgment as a matter of law. Fed. R. Civ. P. 56(a); Celotex

Corp. v. Catrett, 477 U.S. 317, 322-23, 19&t. 2548, 91 L.Ed.2d 265 (1986); Anderson V.

Liberty Lobby, Inc., 477 U.S. 242, 250, 1@Ct. 2505, 91 L.Ed.2d 202 (1986); Kendall v.

Watkins, 998 F.2d 848, 850 (10th Cir. 1993%ummary judgment procedure is properly
regarded not as a disfavored prdaral shortcut, but rather as emegral part of the Federal
Rules as a whole, which are designed ‘to sethegust, speedy and inexpensive determination
of every action.” Id. at 327.

“When the moving party has carried its burdender Rule 56(a), its opponent must do
more than simply show that there is somdapkysical doubt as to the material facts.... Where
the record taken as a whole abuiot lead a rational trier dact to find for the non-moving

party, there is no ‘genuine issue for trial.” Mashita Elec. Indus. Co. v. Zenith Radio Corp.,

475 U.S. 574, 586-87, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986) (citations omitted). “The mere
existence of a scintilla of evidence in supportha plaintiff's position will be insufficient; there
must be evidence on which the [trier of faatutd reasonably find for thplaintiff.” Anderson,

477 U.S. at 252. In essence, the inquiry for @murt is “whether thesvidence presents a
sufficient disagreement to require submission farg or whether it is so one-sided that one

party must prevail as a matter of law.” Id. at 250.



In its review, the Court construes the recarndthe light most favorable to the party

opposing summary judgment. See Garratt v. Walker, 164 F.3d 1249, 1251 (10th Cir. 1998).

Joinder

Plaintiff argues that Albanavaind Big Rig’s joinder is untigly. (Dkt. 82). Plaintiff cites
the Amended Scheduling Order (dkt. 52), whiset the dispositer motion deadline on
December 30, 2015. Albanawi and Big Rig file@ithmotion to join Khachatryan's motion for
summary judgment on January 13, 2016. (Dkt. 8&hough the motion to join was untimely,

the Court will exercise its discretion and grtre motion. See Beaird $eagate Tech., Inc., 145

F.3d 1159, 1164-65 (10th Cir. 1998) (discussing aidistourt’s broad discretion to manage the
litigation process).

Punitive Damages

Plaintiffs Amended Complaint bases itsich for punitive damages on allegations that
defendants were driving their semi-trucks steeds that evinced “reckless disregard” for
plaintiff's safety. (Dkt. 19). Plaitiff's specific allegation is thadefendants were “driving at an
unsafe speed during rain” and that their speeds violated “state and federal motor carrier
regulations.” 1d.

Oklahoma’s punitive damages statute progitteat punitive damages may be awarded in
three situations. See Okla. Stat. tit. 23, § 9dchEcategory sets forth the amount of damages
available based, in part, on thdeint of the defendant. See id. tims case, the allegations of
plaintiff's Amended Complaint place this casdoinCategory |, which permits recovery of

punitive damages “[w]here the jury finds by aleend convincing evidence that . . . [t]he



defendant has been guilty of recklesisregard for the rights of others.Okla. Stat. tit. 23, §
9.1(B).

Oklahoma law provides that “[a] plea for punitive damages is generally considered to be
an element of recovery of the underlying causaation; it does not constitute a separate cause

of action.” Rodebush By and Through Roddbws Oklahoma Nursing Homes, Ltd., 867 P.2d

1241, 1247 (Okla. 1993). In the context of answary judgment motion, a claim for punitive

damages fails if the underlying claim faiSee Bennett v. McKibben, 915 P.2d 400, 405 (Okla.

Civ. App. 1996). It is not cleathowever, whether the convers- that a claim for punitive
damages always survives when summary judgment is denied on the underlying claim — is always
true.

The Oklahoma Court of Civil Appeals has held that summary judgment on the issue of
punitive damages was premature where summagment on a libel claim was not proper. See

Nelson v. American Hometown Publishingcln333 P.3d 962, 974-1®kla. Civ. App. 2014).

In Nelson, the court did not examine the gyabf the evidence that would support punitive
damages in remanding to allow the lower courtalsider the issue. See id. Instead, the court set
out the proper burden of proof for establishingipue damages and stated that “[tlhe issue of
punitive damages must be addressed if Plaintisent sufficient evidence to meet the standard
for their recovery.” 1d. at 975.

In addition, two decisions from other judgim this Court (both involving multi-vehicle

semi-truck accidents like the one at issue is ttase) indicate that where a genuine issue of

2 Category Il requires a findingf clear and convincing evidee that the defendant “acted
intentionally and with malice wards others.” Okla. Stat. tit. 23, 8§ 9.1(C). Category Il also
requires clear and convincing evidence that tHeradlant “acted intergnally and with malice
towards others” and imposes an additional rexpéent — that the “court finds that there is
evidence beyond a reasonable doubt that the defeadted intentionajl and with malice and
engaged in conduct life-threateninghtamans.” Okla. Stat. tit. 23, § 9.1(D).
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material fact exists on the underlying claisymmary judgment on the question of punitive

damages is not appropriate. See Laney v. Scandldt. Carriers, Inc., 2011 WL 1667434 (N.D.

Okla. May 3, 2011) (unpublished); Cummings ConGlobal Indus., Inc., 2008 WL 4613817

(N.D. Okla. October 14, 2008) (unpiished). The Court notes, howay that in both Laney and
Cummings, the plaintiffs had pleghd presented evidence of dashavior that, in a light most
favorable to the nonmoving partyoudd rise to the level of retdss disregard. In Laney, there
was evidence that the truck dgivwas speeding, was fatigued, lodtored his drivers’ log, and
was using his cell phone at the time of the accident. See 2011 WL 1667434 at *2, 3. In
Cummings, there was evidence that the driveéhefsemi-truck was sleep deprived, had doctored
his drivers’ log, and had othemcent citationgor traffic violations._See 2011 WL 4613817 at
*2. These allegations are importamts they demonstrate behavitiat could be considered
reckless and should be contrasted witntiff's allegations, discussedfra.

Conversely, a judge in the Western District of Oklahoma, applying Oklahoma law, held
that summary judgment on punitive damages is appropriate where the underlying facts were
“barely sufficient to survive summarjudgment on the substantive [] clairh.L.eBlanc v.

Travelers Home and Marine Ins.oC 2011 WL 2748616 (W.D. Okla. July 13, 2011)

(unpublished).
Accordingly, whether defendants are entitled to summary judgment on the question of
punitive damages appears to be dependent on the facts of the case.

Genuine Issue of Material Fact on théssue of Reckless Disregard - Khachatryan

In his motion for summary judgment, Khachainyargues that he is entitled to summary

judgment on the question of punitive damages beddse is no evidence of reckless disregard

*Here, defendants have not moved for samnymudgment on plaiiff's underlying claim.
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that “has been or can be presented.” (Dkt. 55adklatryan argues that plaintiff must present this
evidence now and cannot “hope that something tmayup at trial to support such conduct.” Id.
In support of his motion, Khachatryan submittesl deposition testimony that he was stopped at
the time of the accident and was struck froehind by another semi-truck. (Dkt. 19-2). To
support his contention that plaffitcould not present evidenc® support the allegation of
reckless disregard, Khachatryan also attachaiadf's deposition testimny that he did not see
how the accident occurred. (Dkt. 19-1).

Assuming summary judgment may be dgeahon the issue of punitive damages, in
opposing Khachatryan’s motion, plaintiff “must settifiospecific facts showwg the presence of a
genuine issue of material fact for triahd significant probativeevidence supporting the

allegations.”_Burnette v. Dresser Indus.c.In849 F.2d 1277, 1284 (10tir. 1988) (citing

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 249, 106.2605, 91 L.Ed.2d 202

(1986)). Plaintiff submitted the following evidencedstablish that a genuine issue of material
fact exists on the questiof reckless disregard:

1. It was raining and there was standing water on the roadway. (Albanawi
Deposition, dkt. 80-1). These conditiongould increase stopping distance.
(Khachatryan Deposition, dkt. 55-2).

2. Visibility was somewher between 500 to 700 feet. (Albanawi Deposition, dkt.
80-1; Khachatryan Deposition, dkt. 55-2)

3. Albanawi testified at his deposition ttre was driving in té left lane and was
pulling up to pass alongside Khachatryghen Khachatryan put on his blinker
and moved into the left lane in froat Albanawi. (Albanawi Deposition, dkt. 80-
1). Albanawi testified that Khactrgan applied his brakes and stopped
approximately twenty-five seconds aftermalging lanes. Id. Albanawi stated that
he did not see braklights but noted that Khadingan had stopped when he was
half a truck-length away. Id. Albanawapplied his brakes but could not avoid
hitting Khachatryan, Id. Albanawi’s teony also indicates that he estimated
Khachatryan was traveling at 48-49 rsilper hour when he changed lanes and
that 45-55 miles per hour was a readue speed given the conditions. Id.



4. Additional testimony from Khachatryan'deposition indicates that after he
changed lanes, he slowed to 20-28em per hour to try to avoid striking
plaintiff's semi-truck because “lI cadm’'t just stop suddenly.” (Khachatryan
Deposition, dkt. 55-2). Khachatryan statiba@t he put on his flashing lights as
well. 1d.

5. At the time of the accident, plaintiff was pulling a refrigerated trailer containing
a load of juice, which would alsacrease his stopping distance. Id.

6. The California Commercial DriveHandbook, which Khachatryan studied

when he obtained his license, stdtest wet roads “can double stopping distance”
and recommends reducing speed by onettbf the posted speed limit when

roads are wet. (Khachatryan Depasiti dkt. 80-1; dkt. 80-4). The Handbook also
states that rain can impatbpping distance. (Dkt. 80-4).

7. The OHP accident report includes an observation from the officer that there
were no skid marks indicating thaettrucks tried to stop. (Dkt. 80-5).

Based on these facts, plaintiff argues timproper speed “along with other circumstances”
gualifies as substantial iekence to instruct a jury on thesue of punitive damages. Id. Plaintiff

cites_ Morgan v. Bates, 390 P.2d 486, 488 (Okla. 1964), in which pudamages were awarded

based on evidence that a defendant was drivingety miles per hour, on a curve, after dark,
trying to go around the sewd car ahead of him.”

The case plaintiff cites is inapposite. Morgan, the defendant’sxcessive speed in
combination with the lighting and the presencea olirve was indicative of reckless disregard. In
this case, when viewed in a light most favéeabo plaintiff, the evidence indicates that
Khachatryan was driving under the speed limit whenchanged lanes, that he changed lanes
leaving less than optimal distance betweenvghicle and Albanawi'$who was behind him),
that he came upon plaintiff's truck, which was stappethe road due tan earlier accident, and
that he either did not see plaintiff's truok underestimated the required stopping dist4r&ech

evidence supports the notion that Khachatryas ither not paying attention or misjudged his

* Pursuant to the accident report, submittecoas of plaintiff's response to the motion for
summary judgment, the speed limit ol tarnpike is 75 m.p.h. (Dkt. 80-5).
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stopping distance, either of which could supportndifig of negligence. Buthis evidence also
indicates that Khachatryan had at least considered the weathditions and slowed his speed
as a result.

The only evidence presented by pldfntregarding Khachatryan’s speed is the
Handboolk® which recommends reducing speed by driedt But even this evidence does not
support recklessness in the context of this cBise.speed limit was 75 m.p.h. The only evidence
before the Court is that Khaatnyan was driving at betwed® and 49 m.p.h. According to the
Handbook, a proper speed would have been 49.5 mimqdltating that Khachatryan’'s speed was
not reckless.

The evidence is less clear on the issue of whether Khachatryan’s decision to change
lanes, by itself or in conjunction with his egml, evidences reckless disregard. Albanawi’s
deposition testimony indicates thikhachatryan had to begin brag less than thirty seconds
after changing lanes front of Albanawi, potetially leaving Albanawi vith little warning that
Khachatryan would be stopping, btitldeaving him with sufficienttime to slow his vehicle to
provide the distance necessary when Khachatrdid stop. This evidence, thus, remains
insufficient to create a geme issue of material faotgarding reckless disregard.

However, the issue remains as to whether or not punitive damages is an appropriate
subject for a summary judgment motion in the finstance. In this regard, the evidence is not
“barely sufficient to survive summary judgmeo the substantive [] &m[,]” as it was in
LeBlanc. But the evidence of reckless disregaalds not present, as it wdor the district court

in Laney and Cummings.

> This analysis presumes, however, that Handbook would be accepted as a treatise under
Federal Rule of Evidence 803(18), and giffinmakes no argument irsupport of that
proposition.



The Oklahoma courts, which have considered igsue, have not clearly indicated that
partial summary judgment under tkects in this case would be @mppriate. Further, there is
little danger of prejudice in waitinipr the facts to be presented to the jury. A decision regarding
a punitive damages instructionncke made at that time.

Based on the foregoing, the Court denies Khachatryan’s motion for summary judgment
but cautions the plaintiff that, without additional evidence that moves the evidentiary scale
substantially in the direction eéckless behavior ondtpart of Khachatryg the Court will not
likely give a jury instruction on #hissue of punitive damages.

Genuine Issue of Material Fact on the Issuef Reckless Disregard -Albanawi and Big Rig

With respect to defendants Albanawi aBigy Rig, they have presented no evidence in
support of their joinder in the motion for sunmpgudgment, relying istead on Khachatryan’s
evidence. (Dkt. 62). The evidem attached to Kdcthatryan's motion for summary judgment
addresses only his behavior and does not inclagleegidence of Albanawi’s actions at the time
of the accident. Accordingly, Albanawi and BRig have presented no evidence and have failed
to meet their burden to establish that Albarsiactions were not reckless. However, based on
the evidence presented by plaintiff, the Casiequally dubious of any punitive damages claim
against Albanawi and Big Rig, and at trial the lamraf presenting sufficient evidence to warrant
a punitive damages instruction will be on ptdfn As with Khachatryan, in the absence of
additional evidence which establishes recklesswiehan the part of Albanawi and Big Rig, the

Court is not likely to instruct thry on the issue of punitive damages.



CONCLUSION
For these reasons, the Court DENIES Khachatryan’s motion for partial summary
judgment. (Dkt. 55). The Court also DENIESbanawi's and Big Rig’s motion for partial
summary judgment. (Dkt. 62).

SO ORDERED this 26th day of September, 2016.

e

T. Lane Wilson
United States Magistrate Judge
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