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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ELIZABETH HILL,
Plaintiff,
CaséNo. 14-CV-102-JED-FHM

V.

PHILLIPS 66 COMPANY,

e e

Defendant.

OPINION AND ORDER

Before the Court is plaintiff Elizabethilis Motion for Partial Summary Judgment and
Brief in Support (Doc. 41) and defendant Rp#l166 Company’s Motiofor Summary Judgment
and Brief in Support (Doc. 47).
l. Background

Plaintiff alleges claims oémployment discrimination badeon sex, retaliation, hostile
work environment, and conastfrtive discharge under Title Vbf the Civil Rights Act of 1964
(“Title VII"), in addition to a claim of construtve discharge in violatin of Oklahoma law.

The following facts are undisped unless otherwise notéd.

! The following facts are takenrlgely from defendant’s Motiofor Summary Judgment. (Doc.
47). Instead of responding directly to many ofedéant’s facts, plairffi either states that
defendant’s facts are irrelava or provides a general Bgection” that defendant has
mischaracterized the facts. Because plairidits to directly dispute the premises underlying
many of defendant’s facts, the Court will corsidhese facts undisputed for the purposes of
defendant’'s Motion. SeeFed. R. Civ. P. 56(e)(2) (“If a pg . . . fails to properly address
another party’s assertion of faa$ required by Rule 56(c), the court may . . . consider the fact
undisputed for purposes of the motion.”); LC@8.1(c) (“All material facts set forth in the
statement of the material facts of the muvanay be deemed adited for the purpose of
summary judgment unless specifically controvergdthe statement of material facts of the

opposing party.”).
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Plaintiff began her employmentith ConocoPhillips in 2008 Bartlesville, Oklahoma
as a contract specialist for the procurememgadenent. (Doc. 47 at 1, § 1). This position
required plaintiff to work withother departments within the coany on contracts or purchases
of telecommunications and information technology products and servidds.at (1, § 2).
Plaintiff was on medical lea/from October or Novemb@011 until February 2012.Id( at 3, 1
8). Brian Hoff (“Hoff") joined the procurement departmemiile plaintiff was on leave and
performed job duties similar to those of plaintifid.(at 3, 1 9). When plaintiff returned from
leave, she worked at a desk located in a “podh five other individuals, including Danielle
Eichhorst (“Eichhorst”)and Brenda Udunna (“Udunna”), whwere both in the procurement
department, and Shawn Sullivan (“Sullivan”)hevwas part of another department. When
Sullivan moved to another building, Hoff began working in plaintiff's pottl. gt 3, 1 11).

On May 1, 2012, defendant became a standalone company and plaintiff became an
employee of defendant. Id( at 3,  13). Plaintiff contineeto work in the procurement
department in Bartlesville, Oklahoma, in the same pod, with the same individdals.Atound
May 14, 2012, plaintiff emailed Dan Walden (“Wan”), Manager of the Procurement Service
Center, requesting a promotion fravar current salary grade levelbf to a salary grade level of
17. (d. at 3, § 14). Because Walden did not believe that plaintiff's request was realistic or
reasonable, he directed plaintiff to a compayuide for procurement department employees
which outlined the responsibilities and expectations for variousysagtade levels. I¢. at 3,
15). On May 16, 2012, Walden received an iefinam plaintiff reiterating her request and
stating: “I look forward to your immediate sgonse to discuss my Promotion regarding the

matter today.” Igd. at 4, § 17). Walden believed this email was unprofessional conduct toward a



manager. Ifl. at 4,  18). Plaintiff claims that a$ July 2012, she had been passed over for
several job promotions or placementkl. at 4, § 19).

Plaintiff alleges that prioto August 22, 2012, Hoff engagedtime following “harassing”
conduct toward her: he followed plaintiff through a tunnel, walked behind plaintiff to the parking
lot, smiled and smirked at plaintiff, commentad plaintiff's clothing,and made grunting sounds
in her presence. Id. at 4, § 22). Plaintiff's evidence ggests that these incidents occurred
shortly following her May 14 and 16 exchasgeith Walden, around May 21, 22, 23, and 24,
2012. (Doc. 63 at 20; Doc. 63, Ex. A at EH 224).

This litigation was initiated primarily as r@sult of events following an incident (“the
Hoff incident”) which occurred on August 22, 2012, that plaintiff maintains she reported to
Walden and Walden’s manager Felix Brag®raggs”) on Augusi22, 2012, and August 27,
2012, respectively. The parties dispuwvhich incidents plaintiff q@orted to her supervisors.
While the parties agree that plafhteported that Hoff, in the msence of plaintiff, Eichhorst,
and Udunna, offered to give Eichhorst the nand number of someomeého could “take care”
of her daughter’s boyfriendd( at 5, T 20), defendant denies thtintiff reported a statement by
Hoff to Eichhorst that he wanted to seetiorst’s sixteen yeanebdaughter naked.Id. at 5,

24)2

When Walden approached the other employgesent during theotiversation with Hoff
about plaintiff's complaint, none could corroborgiaintiff's allegation. (Doc. 47 at 6, | 25).
Moreover, these employees denied that Hoff nadestatement regarding Eichhorst’'s daughter

at all. (d. at 6, 1 28). While Walden states thatipliff later denied reporting Hoff's comment

% The record is inconsistent as to whether tagestent was that Hoff wanted to see a picture of
Eichhorst’'s daughter naked, or Wwanted to see Eichhorst’s daughbhaked. For the purposes of
the Court’s analysis, howevergtiistinction does not matter.
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regarding Eichhorst’s daughter’s bognd when he approached herdiscuss the issue, plaintiff
maintains that Walden never approached daout her report and claims she never denied
making the allegation. (Doc. 47 at 6, 1 26; Dégat 2,  2). Waldentidhately concluded that,
based upon the lack of corrobttoa and plaintiff’'s subsequerdenial of her allegation, her
complaint regarding Hoff was madebad faith. (Doc. 47 at 6,  27).

Plaintiff testified that after she reported the Hoff incident to Walden and Braggs, the
“sexual harassment” stopped.ld.(at 5, T 23). The parties disputhe precise context of this
statement—plaintiff maintains that her use “ebéxual harassment” referred only to Hoff’s
comments regarding Eichhorst’'s daughter, whileeni@ant argues that prdiff was referring to
Hoff's “sexual harassment” of plaintiff.

In September 2012, plaintiff reported to Waldkat a female supervisor, Lynda Beavers
(“Beavers”) had rudely interrupted her during eeting and was taking her supervisory role “too
seriously.” Walden was unabk® corroborate plaintiff's allgations with other employees
present at the meeting and ultimately concluttet plaintiff’'s report regarding Beavers was
made in bad faith.Iq. at 6, 1 29-31).

As part of the company practice in prepina for plaintiff's annual performance review,
Walden spoke to individuals who worked with pliff. Walden spoke tdlaria Groff (“Groff”),

a Phillips 66 attorney, and Mitch Gerth (“G@d)t Director of Network Services, who both
informed Walden that they were not satisfiedhwplaintiff's contractng skills and thought that

her knowledge of telecommuwations was limited. Id. at 7,  32). Walden further noted that
plaintiffs communication skills needed improvement because she was unclear and provided
incomplete and inaccurate information in harbal and written communications with him.

(Doc. 47 at 7, T 33).



On February 5, 2013, plaintiff met with Wan and her supervisor, Jerry Hampton
(“Hampton”) to discuss her 2012 performance eeni and was informed that she received a
performance rating of “Below Expectations” for the 2012 ye#t. at 7,  34). At the meeting,
plaintiff was informed that her rating was aué of her unprofessional conduct in requesting a
promotion to salary grade level 17, Waldersnclusion that plaiiff had made bad-faith
allegations regarding Hoff and Beaverswadl as plaintiff's pgformance issues.ld.) Plaintiff
had received performance revieatings of “MeetExpectations” for 2010 and 2011. (Doc. 41
at 5, 11 10-11). A performance review ratingedily correlates to aemployee’s year-end merit
base bonus and salary adjustment. (Doc.a#l14, | 8). Plaintif§ review of “Below
Expectations” negatively affected herayeend bonus and salary adjustmentd. &t 4, 1 9).
Plaintiff maintains that she corttrited to over fifty percent of sangs for her entire team for the
2012 year. (Doc. 41 at5, 1 12).

Plaintiff contacted Human Resources after receiving her performance review rating. On
February 6, 2013, Jay Hawley (“Hawley”) han Resources Business Partner, informed
plaintiff that he had spoken with Walden an@@gs and her rating would not be changed. (Doc.
41 at 5, T 15). On March 11, 2013, plaintiff sthled a meeting with Hampton and Walden to
discuss her performance revievtimg once again. (Doc. 41 at$,17). Plaintiff's performance
review rating was never changed. (Doc. 41 at 9, 1 38).

On May 22, 2013, plaintiff emailed her swysor, Jerry Hammn (“Hampton”) and
copied Senior Human Resourdgssiness Partner Linda Miller Nfiller”), stating that “minor
harassment has stepped up” in the procurendeptrtment, specifically that an item had

disappeared from her desk, her desk had beararegged, her chair had bempeatedly lowered,



and a blue gel ball had been placed in harkang cup. (Doc. 47 at 7, 11 35-36; Doc. 47, Ex. A,
Ex. 39).

On July 15, 2013, plaintiff sent a lengtlgmail to the Vice President of Human
Resources, Chantel Veevaete (“Veevaete”), whmhtained a summary of her complaints over
the previous year, allegations that she was subject to sexual harassment, hostile work
environment, and retaliation, andequest to be transferred toather department. (Doc. 47 at
8, 1 37; Doc. 63, Ex. 9). Defendant’s policytla time was to assign an Employee Relations
advisor to investigate such complaints. (Déct.at 8, § 38). Tameka Ramsey (“Ramsey”) was
assigned to investigategnhtiff's allegations. Id. at 8, T 39).

On August 5, 2013, plaintiff left her job withoptoviding defendant any notice. At this
time, plaintiff was not on probatn, had not been demoted, had swifered a pay reduction, and
had not been threatened witlsclplinary action or terminationDefendant attempted to contact
plaintiff several times, butlid not hear from herld. at 8, 1 41-43). On August 20, 2013,
defendant sent plaintiff a letter termiimg her employment with defendant.ld.(at 9, T 44).
Plaintiff asserts that she has applied for osety (60) jobs sinceher employment with
defendant ended but remains unemployed. (Doc. 41, Ex. 1, 1 16).

On November 25, 2013, plaintiff fled a Clyar of Discrimination with the Equal
Employment Opportunity Commission (“EEOC’3Jleging that defendant discriminated and
retaliated against her in violati of Title VII of the Civil Righs Act of 1964. (Doc. 63, Ex. 13).
The EEOC declined to pursue plaintiff's charge pravided plaintiff withnotice of he right to
sue on December 11, 2013. (Doc. 63, Ex. 14). Thereglaintiff filed the instant litigation.

The parties filed cross-motions for sumgngudgment. In her Motion for Partial

Summary Judgment (Doc. 41), plaintiff seeks &ility determination in her favor on her Title



VII retaliation claim. Defenda’s Motion for Summary JudgmeiiDoc. 47) requests that the
Court enter judgment againsapitiff on all of her claims.
Il. Summary Judgment Standard

Summary judgment is appropieaonly “if the movant shows that there is no genuine
dispute as to any material famtd the movant is entitled to jutignt as a matter of law.” Fed.
R. Civ. P. 56(a)see Celotex Corp. v. Catrett77 U.S. 317, 322-23 (198@Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 250 (1986). “A fact is ‘ma#dronly if it might affect the outcome
of the suit under governing law.’Anderson 477 U.S. at 248. There is no genuine issue of
material fact “unless there wsufficient evidence favoring ¢hnonmoving party for a jury to
return a verdict for that partylt. at 249. The district court thus must determine “whether the
evidence presents a sufficient disagreement [albatitmaterial fact] to require submission to a
jury or whether it is so one-sided that qraety must prevail as a matter of lawd. at 251-52.
The non-movant’s evidence should be taken as true, and all justifiable and reasonable inferences
are to be drawn in the non-movant’s favad. at 255.

“Credibility determirations, the weighing of evidence, and the drawing of legitimate
inferences from the facts are jury functionst those of a judge... ruling on a motion for
summary judgment. . . ."ld. “[A]t the summary judgment stage the judge’s function is not
himself to weigh the evidence and determinetthiéh of the matter but to determine whether
there is a genuine issue for triald. at 249.

[I. Plaintiff's Motion for Partial Summary Judgment

In order to bring forth a clairof retaliation undefitle VII, a plaintiff must show: “(1)

that she engaged in protected opposition taridigcation, (2) that a reasonable employee would

have found the challenged action materially adsrerthat is, that the actiomight ‘dissuade[ ] a



reasonable worker from making supporting a charge of discrination,’; and (3) that a causal
connection exists between the protected activity and the materially adverse aEtigrO.C. v.
PVNF, L.L.C, 487 F.3d 790, 803 (10th Cir. 2007) (quotBgrlington N. & Santa Fe Ry. Co. v.
Whitg 548 U.S. 53, 68 (2006) (internal citations and quotations omitted)).

If the plaintiff is able to miee a prima facie showing, the burden shifts to the defendant to
“articulate a legitimate, nondiscriminatorgason for the adverse employment action.” The
plaintiff must then respond by amnstrating that the defendantasserted reasons for the
adverse employment action are pretextu@Neal v. Ferguson Const. C&37 F.3d 1248, 1252
(10th Cir. 2001) (citations omitted).

A. Prima Facie Case

An employee’s conduct is only protected an@ 2000e-3(a) if it is in opposition to a
“practice made an unlawful engyiment practice by [Title VII].”Petersen v. Utah Dep’t of
Corr., 301 F.3d 1182, 1188 (10th Cir. 2002). A pldfrtnay demonstrate protected opposition
by engaging in conduct that randeam filing “formal charges to voicing informal complaints to
superiors.” Hertz v. Luzenac Am., Inc370 F.3d 1014, 1015 (10th Cir. 2004). “Although no
magic words are required, to qualify as prtedcopposition the employee must convey to the
employer his or her concern tithe employer has engaged in a practice made unlawful by [Title
VII].” Hinds v. Sprint/United Mgmt. Co523 F.3d 1187, 1203 (10th Cir. 2008ge also
Anderson v. Acad. Sch. Dist.,2®22 F. App’x 912, 916 (10th Ci2004) (unpublished) (“a vague
reference to discrimination and harassmentheut any indication that this misconduct was

motivated by race (or another category protected by Title VII) does not constitute protected

® Plaintiff's Reply incorrectly references therden-shifting frameworkor a sex discrimination
claim inMcDonnell Douglas Corp. v. Greedll U.S. 792 (1973), instead of the burden-shifting
test for a retaliation claim.SeeDoc. 69 at 1).

8



activity and will not suppdra retaliation claim.™ Petersen 301 F.3d at 1188 (employee’s
failure to specifically mention unlawful disomination to employer capreclude a retaliation
claim “because an employer cannot engage iawill retaliation if it does not know that the
employee has opposed . . . a violation of Title VII").

Title VII permits employees to maintain taéation claims so long as the plaintiff
demonstrates that she “had a reasonable goodofigf that the conduct complained of violated
Title VII.” Bd. of Cty. Comm’rs, Fremont Cty., Colorado v. E.E.Q405 F.3d 840, 852 (10th
Cir. 2005).

Plaintiff asserts that shengaged in protected opposition because she made a good-faith
report of an incident of sexual harassment to tf her supervisors(Doc. 41 at 13). More
specifically, plaintiff alleges she reported tf@lowing two statements by Hoff: (1) that he
wanted to see Eichhorst’'s daughter naked, anthé)he offered to provide Eichhorst with the
name and number of a person who could “take chher daughter’s boyfriend.” (Doc. 41 at 6,
1 19). To be clear, no other individual prasguring this conversatiooorroborated plaintiff's
claim that Hoff made the comments. Moreover |8&a testified that plaintiff only reported the
latter comment to management. Thus, they amhdisputed fact in support of plaintiff's
retaliation claim is her alleged complaint thatfiHaffered to provide theontact information of
someone who could deal with Blworst's daughter’s boyfriend.

Viewing the factual record in a light mdstvorable to defendant, plaintiff cannot show
that she had a reasonable good faihef that Hoff's commentaryiolated Title VII, because

Title VII only protects claims of sexual harassmeatt tre “so ‘severe or pervasive’ as to ‘alter

* Tenth Circuit Rule 32.1 provides: “Unpublishddcisions are not predential, but may be
cited for their persuasive value.” Any unpublistiettision cited in this Opinion and Order is so
limited.



the conditions of [thevictim’s] employment and create aabusive working environment.”
Clark Cty. Sch. Dist. v. Breedeb32 U.S. 268, 270, 121 S. Ct. 1508, 1509, 149 L. Ed. 2d 509
(2001) (quoting~aragher v. Boca Ratqrb24 U.S. 775, 786 (1998)). Thus, no reasonable person
would believe that a single, isolated incitlelike the commentary byioff giving rise to
plaintiff's complaint, constitutes a violation of Title VIISee id.(“No reasonable person could
have believed that the single incident . violated Title VII's standard.”)Gaff v. St. Mary’s
Reg’l Med. Ctr, 506 F. App’'x 726, 728-29 (10th Ci2012) (unpublished) (stating it was
unreasonable for plaintiff to believe that hey-worker’'s conduct violated Title VII because
“Title VII protects against unlawful discrimitian, not ‘simple teasingyffhand comments, and
isolated incidents™ (quotingraragher, 524 U.S. at 788)Zimpfer v. Aramark Mgmt. Servs., LP
795 F. Supp. 2d 1249, 1253 (D. Utah 20{4dintiff's report to hissupervisor of an isolated,
momentary observation of his coworkers englage sexual activity did not constitute a
reasonable, good-faith belief of sexual harassm&agkery v. Unified Sch. Dist. No. 23382

F. Supp. 2d 1234, 1242-43 (D. Kan. 2009réeing with defendant thataintiff “was subjected

to one incident and therefore, he did not haveeasonable, good faith belief that he was the
victim of sexual harassment”JThe law clearly supports the Cowrtletermination that a single
incident of alleged sexual harassment—the only basis for plaintiff's retaliation claim—is not
enough to rise to the level of a reasonddakef that sexual harassment occurred.

The Court notes that the fact that no otbeployee corroborated plaintiff's allegations
regarding the Hoff incident furer counsels against a findingathplaintiff's complaint was
based upon her “good faith belief” thktle VIl had been violated.

Defendant also argues that plaintiff candemonstrate that she engaged in protected

opposition because she did not oppose protectedtyctivhe Court finds defendant’s argument
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persuasive. While it is truedhsexual harassment constitué@sunlawful employment practice
under Title VII, plaintiff cannot demonstrate that the undisputed facts show that she engaged in
protected opposition to discrimination because her complaint did not mention, nor did it involve
a protected activityinder Title VII. See, e.gFaragalla v. Douglas Cty. Sch. Dist. RE4111 F.

App’x 140, 148 (10th Cir. 2011) (unplighed) (affirming districtcourt’s determination that
some of plaintiffs complaints did not cortate protected oppositiobhecause the complaints
failed to mention the victim's “race, religiowy national origin, or l&eged discrimination or
harassment on any unlawful basis,” nor did giHiprovide any evidence that her supervisors
perceived those complaints as relating to unlawful discriminatémjerson 122 F. App’x at

916 (“[E]ven if [the plaintiff's] supervisor didetaliate against her for filing a complaint, the
complaint was not protected activity under Titl;\tonsequently, the supervisor’s retaliation
was not unlawful under Title VII.")Petersen301 F.3d at 1188 (holdirgpbsence of reference to
unlawful discrimination can preclude retaliatiolaim “because an employer cannot engage in
unlawful retaliation if it does not know that tleenployee has opposed . . . a violation of Title
VII™).

Nor is there any evidence that despite pifiiatfailure to menton discrimination on an
unlawful basis, that plaintiff's supervisors interpreted the complaint as relating to protected Title
VII activity. To the contrary, Walden testified lais deposition and again stated in his affidavit
that he did not perceive plaiff’'s report as a complaint of hassment or discrimination. (Doc.

47, Ex. B, 1 6). Similarly, plaintiff's affidavit prvides that she reporteéke incident to Walden
and Braggs because: “Hoff's comments wergmapriate and made me feel uncomfortable. |
considered Hoff's comments repulsive and violasi of Defendant’s policge and | felt a duty to

report the incident to management in accordavite Defendant’s employment policies.” (Doc.
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63, Ex. 2, 1 7). However, the Tenth Circuit has held that an employee’s opposition to conduct
because it violates the employer’s policies bglitdoes not constitute protected opposition for
the purposes of a sexual discrimination clainRetersen 301 F.3d at 1188 (finding that
plaintiff’'s report of her supervig’s treatment of an employesimply because the treatment
violated established practicasd was unfair to [the employgejvas not enough to show that
plaintiff’'s superiors knew she was “oppos[ingeadctice made an unlawful employment practice
by [Title VII]").

Plaintiff has not met her burden to show shenstled to judgment as a matter of law on
her retaliation claim, because she has failed i&era genuine issue of material fact that her
report constitutes protected actwiinder Title VII, that she ltha good-faith belief that Hoff's
conduct was discriminatory, andathher supervisors interpreté@r report as a complaint of
sexual harassment. Having determined that fifaia unable to meet the first element of the
prima facie case for retaliation under Title VII, the Cadehiesplaintiff's Motion for Partial
Summary Judgme (Doc. 41).

V. Defendant’s Motion for Summary Judgment

Defendant argues that its Motion should be tpdfbecause plaintiff failed to exhaust her
administrative remedies, and also that it is emtitte judgment as a matter of law on all five of
plaintiff's claims. (Doc. 47 at 10). &h claim is addressed in turn below.

A. Failure to Exhaust Administrative Remedies

Defendant argues that plaifis claims are barred aso any allegdly unlawful
employment practices prior to February 2013, because she failed to timely exhaust her
administrative remedies when filing her chagfediscrimination with the EEOC. (Doc. 47 at

11-12). Plaintiff fails to directly respond to deflant’s argument, but states that she submitted a
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letter to the EEOC on Septeml&: 2013, filed a formal charge on November 25, 2013, and was
notified of her right to sue on Decéer 11, 2013. (Doc. 63 at 16).

Title VII requires plaintiffs to file a tiraly charge of discrimination with the EEOC
before filing a federal lawsuit. 42 U.S.C. § 2000e)}8(). Under the stateit a charge must be
filed within 300 days “aftethe alleged unlawful employent practice occurred.id. In order
to determine whether a plaintiff's filing of dBEOC charge is timely requires “identify[ing]
precisely the ‘unlawful employmentamstice’ of which he complains.Lewis v. City of Chicago,
lll., 560 U.S. 205, 210-11 (2010). Thp&intiff has the burden “as the party seeking federal
jurisdiction to show, by competent evidence, thla¢ did exhaust” hexdministrative remedies.
McBride v. CITGO Petroleum Cor®81 F.3d 1099, 1106 (10th Cir. 2002).

In the context of a Title VII discriminatn claim, the Supreme Court has held that
“[elach discrete discriminatory act starts avneéock for filing charges alleging that act. The
charge, therefore, must be filed withineth . . 300-day time ped after the discrete
discriminatory act occurred.Nat'l R.R. Passenger Corp. v. Morgas86 U.S. 101, 113 (2002).
Discrete acts such as terminatitailure to promote, denial of trafer, or refusal to hire are easy
to identify. Morgan 536 U.S. at 114. The claim gerlgraaccrues when the disputed
employment practice, such as a demotion, transfdiring, is first announed to the plaintiff.
Almond v. Unified St Dist. No. 501665 F.3d 1174, 1177 (10th CiO21l). However, any acts
occurring before the 300-day period may only be used as backgroigehe in support of
plaintiff's claim. Morgan, 536 U.S. at 113.

For hostile environment claims, on the othand, the 300-day requirement “has proven
problematic.” Duncan v. Manager, Dep’t of Safety, City & Cty. of Dend&7 F.3d 1300, 1308

(10th Cir. 2005). This because such claims doimailve discrete actfqut are “composed of a
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series of separate acts that collectivaedpstitute one ‘unlawfuémployment practice.’Morgan,
536 U.S. 101, 117. Therefore, “[a] charge altgga hostile work environment claim . . . will
not be time barred so long as all acts which ttute the claim are part of the same unlawful
employment practice and at least @a¢ falls within the time period.1d. at 122.

Here, plaintiff filed her EEOC charge oroember 25, 2013. Accordingly, on plaintiff's
Title VII claims of sexual discrimination, retation, and constructive discharge, plaintiff may
only rely on alleged discriminato@cts that occurred no earltéian 300 days prior to November
25, 2013, which is January 29, 2013. Importantly,npiffis receipt of a low performance rating
on February 5, 2013, her complaints to supergi®n May 22, 2013, andlyul5, 2013, and her
last day of work, August 5, 2013, all fall withithe 300-day timeline. However, several
incidents of harassment that plaintiff allegshe incurred, including the August 2012 Hoff
incident, do not fall within the atutory period and are only allowalds background evidence.

As to plaintiff's hostile environment clairhpwever, the Court may consider acts outside
the limitations period, but only if “the pre- ambst-limitations period icidents involve [ ] the
same type of employment actions, occur [latieely frequently, andare] perpetrated by the
same managers.”Duncan 397 F.3d at 1309 (quotingorgan,536 U.S. at 120). In evaluating
whether the Court may consider acts outghie limitations period, the Court must compare
those acts to the acts within the limitations peroterms of “type, frequency, and perpetrator.”
Id.

Plaintiff fails to specify &cts in support of her hostilenvironment claim in both her

Complaint and RespondeNonetheless, based on the recdne, Court determines that plaintiff

> Plaintiff's hostile environment claim, setrtb in her Response (Doc. 63 at 41) merely
incorporates all of the factsgsented in her sexual discrimiioa section, many oivhich are not
relevant to a claim for hostile environment.
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has presented two categoriesrelfevant acts in support of hhostile environment claim that
plausibly took place during the filing period: Mbpff's conduct toward plaintiff and generally
in the workplace, and (2) anonymous conduct deedb plaintiff, such as the lowering of
plaintiff's chair, prank telephan calls, missing item from pldiff's desk, the rearranging of
plaintiff’'s desk, and the placement of a gel balplaintiff's drinking cup. Thus, the only acts
that occurred prior to the filing period whichearelevant is the alleged harassing conduct by
Hoff, which plaintiff states kggan in May 2012. Anyanduct plaintiff alleges was perpetrated by
any other individuals prior tdanuary 29, 2013 are not part the same actionable hostile
working environment.See Duncan397 F.3d at 1309.

B. Sexual Discrimination

Plaintiff's claim of sexual discrimination undditle VIl is premised on her allegation
that her decision to “report amcident of sexual hassment to her direct supervisor, Mr.
Walden, and direct manager, Mr. Braggs,” tesliin her being subjestl to discriminatory
conduct on the basis of her sex. (Doc. 2 at 33ff Defendant’s Motion argues that plaintiff
cannot meet her requisite burden underhibheden-shifting framework set forth McDonnell
Douglas (Doc. 47 at 12-13).

Where there is no direct evidence of sexuatuimination, a Title VII plaintiff bears the
initial burden of establishing ¢éhfollowing prima faciecase of discriminatim (1) the plaintiff
belongs to a protected class) (Be plaintiff suffered an adverse employment action; and (3) the
challenged action took place under circumstancesgitise to an inference of discrimination.
PVNF, 487 F.3d at 800. If thelaintiff is able to establish prima facie case of discrimination,
“the burden shifts to the employer to artidala legitimate, nondiscriminatory reason for the

adverse action.ld. If the employer does so, the burdentshifack to the plaintiff to show that
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there is a genuine issue of material factt@svhether the employer’s proffered reasons are
pretextual 1d.

First, defendant does not dispuhat plaintiff, by virtue oher gender, is a member of a
protected classSee42 U.S.C. § 2000e-2(a)(1) (prohibitidgscrimination against any individual
with respect to sex). As thie second element, plaintiff arguthat she suffered the following
adverse employment actions at the handsdefendants: (1) her ‘@ow Satisfactory”
performance review rating for the 2012 year) (dworker and supervisor harassment; (3)
defendant failed to promether or transfer hérand (4) defendant incorrectly informed a third-
party verification of employment databasattplaintiff was terminated “for cause.”

The Tenth Circuit “liberally defines ¢hphrase ‘adverse employment actiorSanchez v.
Denver Pub. Sch164 F.3d 527, 532 (10th Cir. 1998). Adverse employment action includes
a “significant change in employment statusuch as hiring, firing, failing to promote,
reassignment with significantly different respdnmigies, or a decisioncausing a significant
change in benefits.Hillig v. Rumsfeld 381 F.3d 1028, 1032-33 (10th C2004). In addition,

an employer’s action that “significantly harms” the plaintiff's prospects of future employment

® Plaintiff sought leave of the Court to filesapplemental brief in ligt of “new, mandatory
authority” from the Tenth Circuit iWalton v. Powe]l821 F.3d 1204 (10th Cir. 2016). The
Court authorized the parties to provide ditaoeous supplemental briefing on the issue.
Plaintiffs Supplemental Brief (Bc. 100) argues that based on M&lton decision, the
McDonnell Douglasframework is inapplicable to eacbf her Title VII claims and thus
defendant’s Motion should be denigdts entirety. To be clear,ithis the first time plaintiff has
challenged the applicability of thdcDonnell Douglasframework to this case. Nonetheless,
Waltondoes not suggest thitcDonnell Douglasgs inapplicable to plaiiff's Title VII claims.
Specifically, the Tenth Circuit ilValtonremanded the case because it held thamidonnell
Douglasframework could not be used in First Amendment retaliation cA¥afion 821 F.3d at
1210. TheWalton decision therefore has no impact on piéi's case, which is premised on
Title VII.

’ Plaintiff's Response refers to multiple inaide beginning in October 2010 that she alleges
demonstrate that she was denied promotiorSeeDoc. 63 at 23-25). However, only one
incident occurred during the 300-day time limatiand may support plaiffts claim: her July

15, 2013 request to be transferred aiuthe procurement departmengeg idat 25).
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may constitute an adverse employment actidnnett v. Univ. of Kansa871 F.3d 1233, 1239
(10th Cir. 2004). By contrast,a@hlTenth Circuit does ma@onsider “a mereconvenience or an
alteration of job responsibilities to la@ adverse employment actiorSanchez164 F.3d at 532.

As an initial matter, plaintiff provides no cakev to show that aworker or supervisor
harassment constitutes an adverse employméohdor the purposes of a sexual discrimination
claim, and accordingly the Court cannot deteemihat the harassment constitutes an adverse
employment action.

Moreover, the evidence, viewed in a light mfzstorable to plaintiff, does not show that
her “Below Satisfactory” perfonance review rating constitutas adverse employment action.
While the review may have negatively impached year-end bonus andraial merit base salary
adjustment, plaintiff hasot provided any evide® to show it caused a&ignificantchange in
benefits.” See Rumsfeld381 F.3d at 1032-33. Similarly, féedant’s denial of plaintiff's
request to be transferred out thie procurement department doest rise to the level of an
adverse employment action because plaintiff iasprovided evidence that she was requesting
anything other than a lateral transfer, and the damonstrates that deniaf a lateral transfer
does not constitute an adverse employment actiSee Sanchez v. Denver Pub. St64 F.3d
527, 532 n.6 (10th Cir. 1998) (“Ifteansfer is truly lateral andvolves no significant changes in
an employee’s conditions of employment, the fiett the employee viesvthe transfer either
positively or negatively does not of itself render the denial or receipt of the transfer adverse
employment action.”). By contsg the Court finds that plaifithas provided sufficient evidence
for a jury to determine that the Employmentt®&eport indicating that she was terminated by

defendant “for cause” could la@ adverse employment actioBee Annett371 F.3d at 1239.
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However, even if the Court were to detaren that all of plainff's allegations did
constitute adverse employment actions, plaicgffinot meet the third element of the prima facie
case. To defeat summary judgment on a sedisalimination claim, ta plaintiff must show
that defendant took adverse employment actionder circumstances that give rise to an
inference of discriminatiobased on her seXPVNF, 487 F.3d at 800 & n.6.

Plaintiff relies on a single pce of evidence in aattempt to satisfy her burden at this
stage. (Doc. 63 at 26). Specifigalplaintiff cites an email sm Hampton which includes notes
of a June 27, 2013 meeting between Miller, WaJdesd Hampton to discuss plaintiff's situation
in response to her May 22, 2013 allegations of harassment. (Doc. 63, Ex. 27). The email reveals
that Walden stated the “[offe] drama was attributable fthe] population of women in the
group.” (d.) However, plaintiff fails to show how single isolated comment from one of
plaintiff's many supervisors, whiatid not specifically mention hegjves rise to an inference of
discriminatory motive for any of the multiple adverse employment actions she alleges she
suffered. See, e.g.Stone v. Autoliv ASP, In210 F.3d 1132, 1140 (10th Cir. 2000) (“[Sex]-
related comments referring ditty to the plaintiff can support an inference of [seX]
discrimination, but ‘isolated [or] ambiguous commemtgly be . . . too a@ract to support such
an inference.”);Cone v. Longmont United Hosp. Ass™ F.3d 526, 531 (10th Cir. 1994)
(isolated, general discriminatory statement thdtrait mention plaintiff wa insufficient to show
inference of discrimination). Plaintiff alsoro@ot show that Walden’s comment had a nexus to
any adverse employment decision; in fack #mail shows that options to accommodate
plaintiff's needs, such as mang her to a different pod or ireasing separation between her and

Hoff, were discussedSee Voltz v. Coca—Cola Enterprises, Irf&d F. App’x 63, 72 (10th Cir.
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2004) (unpublished) (comment bypervisor that was not made @onnection with an adverse
employment decision was insufficient tasean inference of discrimination).

While an inference of discrimination maso be shown by proof that the employer
“treated similarly situated employees more favorab8gtbo v. United Parcel Serv32 F.3d
1169, 1173 (10th Cir. 2005), plaintifas not presented any evideticat similarly situated male
employees were treated mdaxorably than her.

The Court concludes that a jury would be hierato conclude that plaintiff has produced
sufficient evidence of circumstancgiwing rise to an inferencef unlawful discrimination based
on her sex. Accordingly, summary judgmenth@n sexual discrimination claim is propegee
Sorbo v. United Parcel Serv32 F.3d 1169, 1174 (10th Cir. 20086} the court “concludes that
the [third element of the prima facie case] faitsa matter of law, summary judgment for the
defendant is thproper result”).

C. Retaliation

As discussed in section l.Asupra plaintiff's retaliation claim is premised on her
allegation that she received a low performarateng because she made a complaint of alleged
sexual harassment to Walden and Hampton.

For the same reasons discussed in the Goassessment of Plaintiff's Motion for Partial
Summary Judgment (Doc. 41), ewdaawing the record in a light most favorable to plaintiff, the
Court determines that plaintiff cannot establsprima facie case of tediation under Title VII
and that defendant is entitledjtmlgment as a matter of law.

To reiterate, plaintiff still fails to show a geneiissue of material fact exists as to the
first element of the prima faeicase—that she engaged imtpcted opposition to Title VII

activity. PVNF, 487 F.3d at 803. More specifically, piiff remains unable to demonstrate that
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she had a reasonable, good-faith belief that Hoff's commentary violated title VIl because (1) it
was a single, isolated incident; (2) plaintiff'spguvisors did not perceive plaintiff's report as a
complaint of harassment or discriminatioand (3) plaintiff made no mention of sexual
harassment or discrimination when she reported the incice#.Breederb32 U.S. at 1509-10
(reversing district court’s order granting summary judgment anpff's favor because “[n]o
reasonable person could have believed that theesingident recounted . . . violated Title VII's
standard)Petersen 301 F.3d at 1188 (affirming district ed’s grant of summary judgment to
employer where plaintiff failed to mention unlawéliscrimination in her complaint and thus her
superiors did not know she wasgewing in protected oppositiofy).

Even assuming that plaintiff could denstrate she engaged in protected opposition,
defendant argues that plaintiffra@ot establish a genuine issuenadterial fact exists regarding
the third element of the prima facie case—chasanection between ¢hmaterially adverse
employment actions and the protected agtiviiDoc. 47 at 19-23)The Court agrees.

The Supreme Court recently made clear thathibightened “but fortausation standard
applies to Title VIl retaliation claims; in other vas, an employee must demonstrate that, but for
her protected activity, she would not hagedd the alleged adverse employment actidmiy. of
Tex. Sw. Med. Ctr. v. Nassdr33 S.Ct. 2517, 2534 (2013) (“The testructure, and history of
Title VII demonstrate that alaintiff making a retaliationclaim under § 2000e—3(a) must
establish that his or herotected activity was a but-for causfethe alleged @dverse action by the
employer.”); Davis v. Unified Sch. Dist. 50050 F.3d 1168, 1170 (10th Cir. 2014) (clarifying

thatNassarimposes a “but for” causation standard ontthied element of the prima facie case of

8 Plaintiff has also failed to show that thesplited fact—whether she made a report that Hoff
told Eichhorst he wanted toesdner daughter naked—imsaterial, i.e., thait would change the
outcome of Court’s decision on her claim.
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retaliation). The Tenth Circuit has also heldtth causal connection may “be inferred from the
fact that the challenged taan closely follows the emplee’s protected activity.”PVNF, 487
F.3d at 804 (one month between protected agtaitd challenged employment action satisfied
causal connection elemenfrgo, 452 F.3d at 1202 (twenty-four gilabetween protected activity
and adverse action gave risea rebuttable inference of a causal connection).

Here, the evidence fails to show that pliiist complaint regarding Hoff's commentary
was the “but for” cause of her “Below Satisfactory” performance review rating. Plaintiff even
admits that her low performance rating was only “lowaregart because of complaints she
made to her superiors about Hoff.” (Doc. 63 at 3This is consistent with Walden’s affidavit,
which demonstrates that plaintiff's performanceiee rating was based dour considerations
other than her complaint regarding Hoff: (1) bheprofessional behavior in demanding a raise in
May 2012, (2) Walden’s determination that pt#f's complaint regarding Hoff's conduct in
August 2012 was made in bad faith, (3) Walden®ahination that plaintiff had made another
bad faith complaint regarding a Beaver's bebaduring a meeting, which was denied by other
employees present; (4) reports from two indialduplaintiff worked with who felt that she had
limited knowledge regarding telemmnunications and stated th&yere not satisfied with her
contracting skills; and (5) problems with plaif$ verbal and writte communications. (Doc.
47, Ex. B, 11 2-6). lItis clear, therefore, thitintiff cannot meet the bdor test articulated by
the Supreme Court.

Likewise, plaintiff cannot show the existence of any temporal proximity to infer the
existence of a causal connection. Plaintiff received her low performance review on February 5,

2013, which is almost six months after she compldito Walden and Braggs about the allegedly
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protected activity. This is sidicantly longer than the time the fi#a Circuit has held to infer a
causal connectionSee PVNF487 F.3d at 804Argo, 452 F.3d at 1202.

Even construing the record in a light mostdieably to plaintiff, she remains unable to
satisfy the Supreme Court’s “but for” test, and temporal proximity test adopted in the Tenth
Circuit and thus fails to meet the causal conpbactlement. A reasonable jury would not find
that plaintiff had satisfied meburden to make a prima faaase for retaliation. Accordingly,
defendant is entitled summary judgment on plaiffts retaliation claim.

D. Hostile Work Environment

Defendant argues that Hoff's conduct cansigpport a hostile worknvironment claim
because plaintiff cannot show that it was so seaatkpervasive that it altered the conditions or
terms of her employment. (Dod47 at 26). Plaintiff's only gument in response is that her
“exhaustive list” of complaints support herioba and that she notified her doctor that she was
experiencing heart palpitations, anxiety, andsstf®ecause of her workirgpvironment.” (Doc.

63 at 41-42).

Title VII prohibits an employer from discrimating against an individual because of an
individual's sex, and unlaful discrimination may take the forwf a hostile work environment.
42 U.S.C. § 2000e—-2(a)(eritor Savings Bank, FSM v. Vinsof77 U.S. 57, 65 (1986). “To
establish a sexually hostile wodnvironment existed, a plaifi must prove the following
elements: (1) she is a member of a precgroup; (2) she was subject to unwelcome
harassment; (3) the harassment was based on sex; and (4) the harassment altered a term,
condition, or privilege of the plaintiffsemployment and created an abusive working
environment.” Seymore v. Shawver & Sons, |ricl1 F.3d 794, 797 (10th Cir. 199@progated

on other groundsn Eisenhour v. Weber Cty744 F.3d 1220 (10th Cir024). Under the fourth
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element, the plaintiff must estiish under objective and subjectistandards that the nature of
the alleged sexual harassment was severe and pervddareison v. Eddy Potash, Inc248
F.3d 1014, 1023 (10th Cir. 2001). The Suprenmair€has provided seked non-dspositive
factors that district courts should consider to deiee if the alleged sexual harassment is severe
and pervasive: the frequencytbe discriminatory condugits severity; wheter it is physically
threatening or humiliating, or a meeoffensive utterance; whether it unreasonably interferes with
the plaintiff's work performance; and whethee tplaintiff suffered any psychological harm.
Harris v. Forklift Systems, Inc510 U.S. 17, 23 (1993).

In addition to the above elements, the pléimtiust also identify dasis for holding the
employer liable under Title VII.Chapman v. Carmike Cinema307 F. App’x 164, 168 (10th
Cir. 2009) (unpublished). As opposed to instances where the plaintiff's supervisor is the
perpetrator of sexual harassment, “the stethdar imposing liability on an employer for
workplace harassment is heightened where the.perpetrators of that harassment were a
plaintiff's co-workers.” Benavides v. City of Oklahoma Gi§08 F. App’x 720, 723 (10th Cir.
2013) (unpublished). “An employer is negligentharespect to sexual harassment if it knew or
should have known about the conduct and failed to sto@Bittrlington Indus., Inc524 U.S. at
759. By contrast, an “employer is absolved of ligbfor acts of harassment by its employees if
it undertakes remedial and preventative acti@asonably calculated to end the harassment.”
Duncan 397 F.3d at 1310 (quotingdler, 144 F.3d at 676). In assegpa hostile environment
claim, courts “should filter outomplaints attacking the ordinatsibulations ofthe workplace,
such as the sporadic use of [sexhted jokes, and occasional teasindfacKenzie v. City &

Cty. of Denver414 F.3d 1266, 1280 (10th Cir. 2005).
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As discussed in Section Il.Aupra there are two categories of alleged conduct that are

admissible under the 300-day time limEach category is addressed in turn.
1. Anonymous actions

Plaintiff alleges that she was subjectpt@ank telephone calls, her desk was rearranged,
her chair was lowered for a period of one yeag omp was stolen from her desk, and that a gel
ball was placed in her drinking cup. Defendargues that plaintiftannot establish a prima
facie case because she offers no evidence that she was subject to this conduct based on her sex.
(Doc. 47 at 28).

The Court agrees with defendant that easonable jury would rfid that this conduct
occurred because plaintiff is a woman. Awmous actions, in particular, are not enough to
support a claim of a sexually hdstenvironment because therenis way to ascertain whether
the harassment is based on the plaintiff's séduncan 397 F.3d at 1314 (rejecting plaintiff's
claim that the theft of a job notebook contributed to her hostile environment claim because there
was “no evidence” the act was motivated by hostility to her gender). Accordingly, plaintiff fails
to meet the third element of the prifiagie case for a hostile environment cldim.

2. Hoff's conduct

Defendant seems to only challenge the foefément of the priméacie case in relation
to Hoff's conduct, arguing that plaintiff cannditasv that any alleged harassment “altered a term,
condition, or privilege of the fr] employment and eated an abusive working environment.”

Seymorelll F.3d 797. (Doc. 26-27).

® The question of defendant’s liability as twomymous conduct also weighs against plaintiff, as
the Tenth Circuit “doubts” whether an employes laay obligation to rg@nd to notification of
anonymous acts “because it is very diffichtr an employer to identify and punish the
perpetrators of anonymous act®uncan 397 F.3d at 1312.
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Taking all of plaintiff's allegations as tru8 the following acts were perpetrated by Hoff:

During her deposition, plintiff testified that prior to the August
2012 incident, Hoff made &xual grunting sounds” around
plaintiff, would follow her, ad would make comments about her
clothing. (Doc. 47, Ex. A, 408:412:5). On August 22, 2012, Hoff
made the statements about Eichhorst’s daughter. On August 31,
2012, Hoff told plaintiff that she “needed to go” because she was
causing him “too much trouble.{Doc. 63, Ex. 4, 280:11-281:24).

On September 13, 2012, plafitiobserved Hoff move his
nameplate and place it on top of hers and she overheard him telling
a coworker that “he wanted to be on top because he likes being on
top.” (Doc. 47, Ex. A, 379:2-13) Sometime in September 2012,
Hoff asked plaintiff to go drinkig with him and Sullivan because

he “heard [plaintiff] like[d] to dmk wine a lot.” (Doc. 47, Ex. A,
381:1-12; Doc. 63, Ex. 1, at EH 236). On March 5, 2013, Hoff
called plaintiff “such a blonde,” to which she responded, “I'd
rather be a blonde than bald,” amated in her loghat “Brian Hoff

is bald.” (Doc. 63, Ex. 1, at ER51). On Apri 10, 2013, plaintiff
overheard Hoff saying, while onall for his personal business,
that “Bitches up north do notleserve to make $100,000 to
$200,000.” (Doc. 47, Ex. A, 395:14-15). On April 11, 2013, Hoff
was walking behind plaintiff and stepped on her heels. (Doc. 63,
Ex. 1, at EH 255). On April 18, 2@1plaintiff overheard Hoff tell
someone on the telephone thabfmen are stupid.” (Doc. 63, Ex.

1, at EH 255). Onuhe 3, 2013 plaintiff noticeder chair had been
lowered and believed that Hoff smiled at her when she sat down.
(Id. at EH 258).

91 its Reply, defendant argues that any evigeplaintiff relies on fom her “log” (Doc. 63,

Ex. A) should be disregarded ltiye Court because it is inadmigsi hearsay. (Doc. 68 at 6).
Plaintiff's log is an exhaustivdiary-type document containinggitiff’'s subjective beliefs and
interpretations of events and interactions wittvaxkers and supervisons, addition to select e-
mails and chat conversations, from 2008 thgio2013. The Court agredlsat plaintiff has
offered her log, a series of statemts not made while the declara@ntestifying at trial, to prove
the truth of its contents, which constitutesatsay under Fed. R. Evi@01(c). Courts “are
constrained to disregafd hearsay on summaryggment,” where “theres a proper objection to

its use and the proponent of the testimony can diugtbd no applicable exception to the hearsay
rule.” Montes v. Vail Clinic, In¢.497 F.3d 1160, 1176 (10th Cir. 2007). Because defendant
raised the objection in its Reply and plaintifishaot responded, however, the Court declines to
disregard the evidence, but notes that the owtcointhis case is not jpacted, even overlooking
the hearsay issue.
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There is no question that a jury could find Hoff's conduct toward plaintiff prior to the
August 2012 incident to be both objectively audbjectively humiliating and offensive such that
it would interfere with plainfi’'s ability to work. However,plaintiff admitted during her
deposition that after she reported the Hoff diecit to her supervisors in August 2012, “[Hoff]
stopped the sexual harassment.”(Doc. 47, Ex. A, 412:9-13)Thus, defendant cannot be held
liable for this conduct because it undertook rdi@eaction that ended the harassment.

Plaintiff fails to create a genuine issue as to whether Hoff's other, post-August-complaint
conduct created an abusive working environmamder the Supreme Court’s non-dispositive
factors. See Harris 510 U.S. at 23. First, the occurrermdeHoff’'s allegedy harassing conduct
is not frequent enough to rise to the levepefvasive under an objective standard. During the
time period of over one year that plaintiff @és she was subject to harassment, there was a

period of six months—September 2012 tilgb March 2013—where plaintiff provides no

1 pPlaintiff argues that this statement refergtte fact that Hoff stopped making inappropriate
comments regarding Eichhorst’s daughter. Evewig the evidence in a light most favorable
to plaintiff, her own deposition testimony reflectattithis cannot be the @adPlaintiff explicitly
stated that, after she complained to Waldewl Braggs, Hoff's sexllg harassing behavior
toward her ended, and the “gatening” behavior began:

Q: Did it end by the time of #t or did it continue after that, the -- the -- walking behind

you grunting and umm comments?

A: No, | -- | -- believe he was dtifloing it up until about that time.

Q: Okay. Did he stop shortlgfter that incident occurredhat conversation, or did he

continue doing it for some period of time?

A: No, he stopped the sexual harassnadtar | reported that to Felix--

Q: Okay.
A; --about the teenage daughter and switcihexver now to where he was threatening
me.

Q: Okay. All right. So you made the - - of coyrgeu made the report, Look (sic), he
made this inappropriate comment about a mmor. You talked to Felix about that.
Evidently, that type of behavior stoppedthe moaning, the groaning, which you kind
of — and then some other behawr started; is that correct?
A: Yes.
(Doc. 63, Ex. 4, 412:1-21) (emphasis added). Thaert is only required t@accept as true all
reasonablanferences in the non-movant’s favor.
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evidence that Hoff harassed or otherwise bothdrer. The Court likeise determines that
Hoff's conduct was not objectively severe be@aitswas more akin to teasing, or a “mere
offensive utterance,id. at 23, than conduct typicalgupporting a Title VII claim.See Bertsch
v. Overstock.com684 F.3d 1023, 1028 (10th Cir. 2012A(line must be drawn between
actionable conduct and conduct thatmerely insensitive, tasteds, or vulgar.”). Indeed, in
regard to the statement Hoff madkeout plaintiff liking to drinkwine, plaintiff testified at her
deposition that she was merely offended that Meés referring to [her] as a drunk” (Doc. 47,
Ex. A, 382:3-4). The Court is particularly peasled by the fact thatahtiff engaged in the
same type of banter with Hoff; when he called “such a blonde,” platiff responded with “I'd
rather be a blonde than bald.” (Doc. 63, ExatlEH 251). This weighs against a finding that
plaintiff's workplace was a hostile working environmerfbee MacKenzje414 F.3d at 1281
(“Given the kind of mutual baeting that took place here, we cannot conclude the workplace
could be considered either objeetiy or subjectively hostile.”).

Plaintiff's claim is also based on isolated comments that she alleges she overheard Hoff
make to other individuals with meference to her, such as tlaetfthat he liked to “be on top,”
disparaging comments regarding women beingpist,” about “bitches” not deserving to make
$100,000-$200,000, and the alleged comments regparHichhorst's daughter. Under an
objective standard, it ignlikely that a reasonabjary would construe tse isolated remarks,
which made no reference to plaintiff, as gelye pervasive enough to unreasonably interfere
with plaintiff's performance and eate a hostile working environmentSee Chavez v. New
Mexicq 397 F.3d 826, 832 (10th Cir. 2008tray, isolated “comments fall far short of the
‘steady barrage’ required for a hostile environment clair@pss v. Burggraf Const. G053

F.3d 1531, 1545 (10th Cir. 1995) (noting that fiaintiff failed to “submit any admissible
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evidence that [her supervi$arsed a gender based vulgarityreference to hérin support of
her hostile environment claim (emphasis adyledindeed, plaintiff has not provided any
evidence that her performance at work suffaredny way. While plaintiff provides a medical
record showing that she reported that herlth was negatively inagted by her working
environment, this factor is not dispositivBee Harris 510 U.S. at 23.

While plaintiff may have wgbjectively felt she was ubject to a hostile working
environment, the evidence viewed in a light nfasbrable to plaintiff dog not support that the
alleged sexual harassment was severe and pervasder an objective standard. Plaintiff is
unable to demonstrate that Haffbehavior was anything motiean unprofessional and of poor
taste, but Title VIl does not pvide a remedy to those who suffer from such conduct.

As a separate basis for denying plaintiff's Hestinvironment claim, the Court finds that
plaintiff has provided insufficignevidence to hold defendafiible for the conduct of its
employee under the heightened standard egiple to coworker harassment. Instead, the
evidence demonstrates that plaintiff's supgsis quickly took action in response to her
complaints. On May 22, 2013, plaintiff eited Hampton, copying Miller from Human
Resources, and complained about issues suehgas ball placed in her drinking cup, her desk
had been rearranged, an item had been stoten ffrer desk, and her chair had been lowered.
(Doc. 47 at 7, 1 35-36; Doc. 47, Ex. A, Ex. .3%®laintiff provides evidence of an e-malil
exchange of a meeting that took place on J2he2013, where possible solutions to assist
plaintiff were discussed, such as increasingas&tion between Hoff ral plaintiff, or to
“facilitate a move” for phintiff. (Doc. 63, Ex. 27). The ewtce also shows that while Miller

was continuing to investigate the issue, plaintiff submitted a complaint to Veevaete, another
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individual from defendant’s Huan Resources department, wdlso immediately initiated an
investigation in response.

The lengthy email plaintiff sent to Veaste on July 15, 2013 detailed almost every
incident plaintiff alleges she was subject to rotlee past year, and qeested an “immediate”
transfer from the procurement department. (D&% Ex. 9). Plaintif§ own log includes an
email response that same day from John Ribss&eneral Manager of Human Resources,
acknowledging receipt of her erhand informing plaintiff thatan investigation was to
commence with an investigator from the EmploRetations department. (Doc. 63, Ex. 1, at EH
266). The same log shows that plaintiff wasemail contact with Ramsey, the investigator
assigned to her case as eatyJuly 17, 2013, two days after she filed her complaldt.a{ EH
268).

Most importantly, based on plaintiff's reggentation of the facts, it appears that
plaintiffs complaints to management in Wand July 2013 were the first and second times
plaintiff complained about Hoff'sexual harassment toward her specifically, notably the events
occurring in May 2012. (Doc. 63, Ex. 30; Doc. &. 9). In order to impose liability on an
employer for failing to remedy a sexually hostilerlvenvironment, the “plaintiff must establish
that the employer had actual or constructivevdedge of the hostile wk environment but did
not adequately respond to notice of the harassmentdlmes v. Utah, Dep’t of Workforce
Servs, 483 F.3d 1057, 1064 (10th Cir. 20Q@&¥firming district cout's finding that no hostile
environment existed where plaffinever filed a “contemporaneow®mplaint” with an alleged
incident of sexual harassment and thus didpnotide timely notice tdhe employer that would
have required a reasonable reg®)n Here, as soon as Milleras informed of plaintiff's

allegations of sexual harassment, she immegiatsiponded and interviewed plaintiff to address
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her complaints. (Doc. 63, Ex. 30). Similarly, defant immediately initiatedn investigation in
response to plaintiff's email tdeevaete. However, plaintifbandoned her employment before
Ramsey had resolved her complainke€Doc. 47, Ex. G, 73:18-21; Doc. 63, Ex. 28). Plaintiff
has provided no evidence that Milke investigation had concludaedhen plaintiff left her job.
Accordingly, plaintiff has not praded sufficient evidence to shotlat defendant is liable for
Hoff's conduct, particularly in light of theeightened standard for coworker harassme&de
Duncan 397 F.3d at 131¥.

Viewing the evidence in a light most favoralbdeplaintiff, there is no possibility that a
rational jury could conclude that asgxualharassment that occurredthe workplace was so
severe and pervasive that it adté the conditions or tms of plaintiff's enployment, nor could it
conclude that defendant is liable oty of the alleged sexual harassment.

Therefore, judgment as a matter of lavappropriate for defendant on plaintiff's hostile
environment claim.

E. Constructive Discharge

Plaintiff asserts a claim of constructivescharge in violation of Title VII and the
Oklahoma Anti-Discrimination Act (“OADA”).The Court addresses each below.

1. Constructive discharge under OADA

21n a footnote, plaintiff suggests that tiénal Warning” Hoff received on October 18, 2013,
after plaintiff left her job with defendant, e@nstrates that defenaafailed to remedy the
hostile work environment. Specifically, plaintgtates that Hoff received a “Final Warning for
violating Defendant’s sexual harassment polieeduse he made sexual comments to a female.”
(Doc. 63 at 42 n.3). However, the warning onbtes that Hoff “madéappropriate comments
during a call to the help desk,” in violation of defendant’s Code of Business Ethics. (Doc. 63,
Ex. 35). Contrary to plaintif§ assertion, this evidence showsattin response to plaintiff's
complaints defendant took steps to remedy g@revent Hoff from engaging in harassing
conduct.
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Plaintiffs OADA claim allgges that her termitian was wrongful undeBurk v. K-Mart
Corp, 770 P.2d 24 (Okla. 1989). (Doc. 2 at 7, 1. 6Bjfective November 1, 2011, however, the
Oklahoma Legislature amended OADA, Qk&tat. tit. 25, 8§ 1350, to eliminate tBairk tort.
See id.§ 1350(A) (“A cause of action for employment-based discrimination is hereby created
and any common law remedies are hereby abolishad.”§ 1101(A) (OADA “provides for
exclusive remedies within the state of theig@e$ for individuals Beging discrimination in
employment on the basis of race, color, nati@rain, sex, religion, crek age, disability or
genetic information”). Because the OADA amemainwas in effect on the date of plaintiff's
alleged constructive discharge and on the datdilgluethis lawsuit, plaintiff is precluded from
pursuing her common law claim against defenda®énnett v. Windstream Commc'ns, Jit92
F.3d 1261, 1269 (10th Cir. 2015) (affirmg district court’s determinign that plaintiff could not
bring a constructive dischargclaim under OADA in light ofthe amendmenexplicitly
abolishing such claims). Sunamy judgment for defendant goper as to this claim.

2. Constructive discharge under Title VII

With respect to plaintiff's federal consttiwe discharge claim, any facts occurring prior
to January 29, 2013 that plaintiff has allegedsupport of this charge may only be used as
background information.

“Constructive discharge occurs when the el by its illegal diséminatory acts has
made working conditions so difficult that a reaable person in the employee’s position would
feel compelled to resign.8andoval v. City of BouldeB88 F.3d 1312, 1325 (10th Cir.2004)
(quotation omitted). Tenth Circuit law establislteat the plaintiff has a substantial burden in
establishing constructive dischardgee PVNF 487 F.3d at 805Garrett v. Hewlett—Packard

Co, 305 F.3d 1210, 1221 (10th Cir. 2002) (“The baguste high in [consuctive discharge]
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cases.”). The test for consttive discharge is an objectivane, “under which neither the
employee’s subjective views of tk@uation, nor her employer’s subje® intent with regard to
discharging herare relevant.” Tran v. Trustees of &e Colleges in Coloradd55 F.3d 1263,
1270 (10th Cir. 2004). An employee’s showing@tthvorking conditionsare merely adverse,
difficult, or unpleasant is not suffent to survive summary judgment.See Fischer v.
Forestwood Cq.525 F.3d 972, 981 (10th Cir. 2008).an, 355 F.3d at 1271. “The question is
not whether the employee’s rgsation resulted from the emplaige actions, but whether the
employee had any other reasonable choicetduésign in light of those actions.Tran, 355
F.3d at 1270.

Plaintiff argues that the faxiving rise to her complaintsf sexual harassment, hostile
work environment, and retaliation, combined vihike fact that the Ramselenied herequest to
be transferred to another department, tedher constructive discharge on August 5, 2013.
Applying the above principles, tw@ver, it is clear that plaifit cannot meet the high burden
required to establish her cangctive discharge claimSee PVNF487 F.3d at 804.

First, and as discussed alighout this opinion, many of tteetions plaintiff argues she
was subject to were ndtegal discriminatory acts under Title VIl because they were not based
upon her sex, and thus cannot support a corsteudischarge claim. Second, plaintiff's
evidence only demonstrates that her workbogditions were difficuland unpleasant—this is
not enough to survive summary judgmeixumyv. U.S. Olympic Comm389 F.3d 1130, 1135
(10th Cir. 2004). For example, the Tenth Citdwds found that sexuallxplicit and derogatory
gender-based comments made repeatedly byngapes to a Title W plaintiff and other
employees did not objectively shahat plaintiff had no other chee but to resign employment.

PVNF, 487 F.3d at 806. Similarly, “some evidenced@fcriminatory animus in the workplace
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will not necessarily establish a constructive discharge claiaisther, 525 F.3d at 981. Thus,
even Hoff's degrading comments about women gdigerahich were not direted at plaintiff,
cannot overcome plaintiff's high burden to é&dith constructive discharge under an objective
standard.

The evidence fails to show that plaintiff wiascedinto a situation that was so intolerable
that a reasonable person woutelfshe had no other choice but to resign. Plaintiff's argument to
the contrary focuses on the fact that Ramsey ndieiat’s internal ethicgvestigator, denied her
request to be transferred to another departnuit.plaintiff admits that Ramsey offered her two
options of working under different supervisorso(D 63 at 44), and also provided her with the
name of an individual who could “discuss [plaif] letter in more detail.” (Doc. 47, Ex. A,
489:1-490:17). A reasonable juwould not find that being psented with alternatives—
although perhaps not ideal alternatives—and arr tdfeeceive further assistance regarding her
complaint constitutes constructive dischar§aum 389 F.3d at 1136 (no constructive discharge
where the evidence showed that employer proviglaghtiff with alternatives and offered to
investigate his complaints).

Moreover, plaintiff abandoned her empinent with defendant prior to the
investigation’s completion. SeeDoc. 47, Ex. G, 73:18-21; Do63, Ex. 28). The evidence
shows that plaintiff resigned in protest after conversation with Ramsey, and this, without
more, cannot establistostructive dischargeFischer, 525 F.3d at 982 & protest resignation,

without more, does not establish constructive discharge.”).

13 Moreover, the case cited by plainti¥f/oodward v. City of Worlan®77 F.2d 1392 (10th Cir.
1992), in support of her constructive dischargentla distinguishable because there, unlike in
the present case, the “conduct alleged agajtist perpetrators was] so offensive and
unacceptable,” and the plaintiffsupervisors and coworkemngaged in repeated retributive
conduct leading to their constructive discharg&he conduct alleged ithis case did not
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For the reasons above, plaintiff cannd¢feat summary judgment on her federal
constructive discharge claim.
V. Conclusion

IT IS THEREFORE ORDERED that plaintiff's Motion for Partial Summary Judgment
and Brief in Support (Doc. 41) denied and defendant’s Motion faSummary Judgment and
Brief in Support (Doc. 47) igranted. A separate Judgment is entered herewith.

IT IS FURTHER ORDERED that defendant’'s Motion in mine and Brief in Support
(Doc. 39), defendant’s Motion to Exclude the Extpeestimony of Don B. Deselms and Brief in
Support (Doc. 40), plaintiff's Objections to f@adant’'s Deposition Designations (Doc. 85), and
defendant’s Objection to Plaintif’ Deposition Designations (Doc. 87) an@ot as a result of
the Court’s ruling.

SO ORDERED this 13th day of July, 2016.

JOHN I DOMWDELL
UNITED SYATES DISTRICT JUDGE

approach that level, and plaintiff's supervisarade every attempt to investigate and deal with
her complaints.
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