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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

THE STATE OF OKLAHOMA, THE
STATE OF KANSAS, THE STATE OF
NORTH DAKOTA, DOMESTIC
ENERGY PRODUCERSALLIANCE,
and OKLAHOMA FARM BUREAU,
INC.,

Plaintiffs,

DEPARTMENT OF THE INTERIOR,
SALLY JEWELL, FISH & WILDLIFE
SERVICE, DANIEL M. ASHE, GARY
FRAZER, and DIXIE PORTER,

)
)
)
)
)
)
)
)
V. ) Case No. 14-CV-123-JHP-PJC
)
)
)
)
)
)
Defendants. )

)

Opinion and Order

On April 21, 2014, Defendants F&WVildlife Service, et al.(*FWS”) filed a Motion to
Transfer Venue to the U.S. District Court foe tBistrict of Columbigursuant to 28 U.S.C. §
1404, with supporting memorandum. Dkt.#s 32, @& May 9, 2014, Plaintiffs the State of
Oklahoma, the State of Kansas, the State ofiNDakota (collectively, the “States”), Domestic
Energy Producers Alliance (“DEPA”) and Oklaha Farm Bureau, Inc. (“Farm Bureau”)

(DEPA and Farm Bureau colleotily, the “Oklahoma Associatiofjdiled an opposition to the
motion, Dkt.# 47, and on May 23, 2014, FWS filed gly¢o Plaintiffs’ opposition. Dkt.# 55.

The Court heard argument on the motion dutiregscheduling conference on May 30, 2014, and
Plaintiffs subsequently filed a notice of d@lthal authorities to which their counsel had

referred at the hearing. Dkt.# 65.

The Court of Appeals has identified nirsefors that must be considered when a
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defendant seeks to disturb aipliff's proper choice of vendeinder 28 U.S.C. § 1404.

Chrysler Credit Corp. v. Country Chrysler, In828 F.2d 1509, 1515-16 (10th Cir. 1991).
Consideration of these factors daet support transfer of theetion. Because FWS has not met
its burden to demonstrate that relevantuwinstances “strongly” favor transfer, controlling
precedent dictates that the States’ and the Oklahdssociations’ choice of forum should not be
disturbed.

Neither does consideration okthinterest of justice” competansfer of this action. In
particular, this Court finds no serious risk that proceeding in Plaintiffs’ chosen venue risks an
adjudication in this case that would be inastent with any prioadjudication by the D.C.

District Court in the proposedansferee action, regardkof whether this Court finds Plaintiffs’
claims have merit. Prior deaisis in that action, in which Prdiffs were not involved, may (or
may not) provide precedent for this Court to folldwt that fact does nqistify transferring this
case.

BACKGROUND

1. Plaintiffs’ Claims

Three mid-western stafeend two Oklahoma Associatiohsve brought this action
against FWS concerning six species that arstbgcts of the Endangered Species Act (“ESA”)
listing processes (the “State Spec)ePlaintiffs allege that, atarious times, acting pursuant to
statutory mandates and FWS’s reggidns, FWS designated eaclilodse species as a “candidate
species.” Plaintiffs allege that the E&Ad FWS’s implementing regulations required FWS
thereafter to reevaluate eachtioése candidate species annuadlgetermine whether the species

should be deemed (i) not warranted for listing,wi@rranted and subjetd proposed listing, or

1. FWS does not dispute that venue is proper in the Northern District of OklaSee28 U.S.C. §
1391.

2. Additionally, the State of Nebraska and eav Mexico Department of Game & Fish have
moved to intervene in this action as plaintiffs.



(iin) still “warranted but precluded” duto its comparatively low prioritySeel6 U.S.C. 8
1533(b)(3); 50 C.F.R. § 424.14(bplaintiffs’ action raises cleas about when and how FWS
decides to move each of these six spec@s the candidate spes category by either

proposing to list it as tleatened or endangered under the ESA or determining that listing is not
warranted.

Defendants and Plaintiffs do ndisagree as to the bagimcedural requirements under
the ESA for listing species as threatened or endangered. Defendants explain that, when an
interested person petitions FWS to list a spediee ESA requires FWS to determine within 90
days whether the petition presents substantial scientific or commercial information indicating
that the petitioned action may b&arranted. Mem. in Supp. of Defs.” Mot. To Transfer Venue at
2 (Apr. 21, 2014), Dkt.# 33 at 2. If FWS make positive finding, FWS must then make a
finding within 12 months as to whether listitige species is either (1) not warranted; (2)
warranted, in which case FWS must publish a propagdedo list the spees; or (3) warranted
but precluded, meaning that “immediate prop@sal timely promulgation” of a final listing
determination is “precluded by pendipgpposals” to list other speciekl. (quoting 16 U.S.C.

88 1533(b)(3)(B)(i)-(ii); 1533(b)(5)-(6)). Defendardsnfirm that, after findig that a species is
“warranted but precluded,” FW8ust annually reassess tha¢sies and make a new 12-month
finding, “including any continuetindings that listing the gies remains warranted-but-
precluded by other higherriprity listing proposals.’ld. (citing16 U.S.C. 8 1533(b)(3)(C)(i); 50
C.F.R. 8 424.14(b)(4). Defenadiz explain that FWS gendlsamakes its warranted-but-
precluded 12-month findings in a Candidateibeof Review (CNOR), a list comprising those
species that are placed oma&n in candidate statusd.

Plaintiffs allege that FWS removed twotbe State Species, tRabbitsfoot Mussel and
the Lesser Prairie-Chicken, frarandidate status and listed them as “threatened” under the ESA

without considering retaining eithepecies as a candidate speciekintiffs further allege that



in deciding to move the Rabbitsfoot Musaal Lesser Prairie-Ctken from the candidate
species classification, FWS maule effort to account for comsvation measures undertaken by,
among others, plaintiffs Oklahoma and Kansldahoma’s farmers, and DEPA members.
Similarly, Plaintiffs allege FWS proposed tstlthe Northern Long-Eead Bat as “endangered,”
again without consideration of retaining its candidgtecies classification. Plaintiffs allege that,
for the remaining three State Species in thigdtion, FWS intends to make a similar up-or-out
decision under which the specen no longer remain a candidapecies and that these actions
also will be contrary to 81ESA and to FWS's regulatiofis.

Defendants contend that FWS'’s actions wilpeet to the State Species are dictated by
judicial settlements iin re Endangered Species Act Sec. 4 Deadline Litigation 10-mc-377,
MDL No. 2165 (D.D.C.) (the “DeadlsnMDL"), a multi-district litigation in the District Court of
the District of Columbia (“D.CDistrict Court”). The Deddthe MDL consolidated twelve
lawsuits in various federal digtt courts challenging FWS'’s retention of a number of species on
the “candidate species” listn 2010 and 2011, FWS entered ihim settlement agreements
with the plaintiffs, the Center for BiologicRiversity (“CBD”) and WildEarth Guardians
(“WEG”), under which FWS committed to conducip‘or out” species status reviews for some
250 species on the 2010 CNOR on or before spedfedlines (“the Settlement Agreements”).
FWS agreed that by 2018 none of the spexdgect to the Settlement Agreements would
remain on the candidate list.

Plaintiffs allege that, irrespective of tBettlement Agreements, the statute and FWS'’s
regulations require that FW®mwsider, annually, whether a cand&lapecies should remain as a
candidate species. AccordingRt@intiffs, the statute and FWSgrdations require this inquiry,

and FWS may not “skip” consideration of thisernative every year. Thus, under Plaintiffs’

3. The Greater Sage-Grouse is slatectdomatic removal from candidate species
classification by 2015, and the Sprague’s Pipit aedAitkansas Darter are slated for automatic



theory, FWS’s adherence to deadlines for removing the State Species from the candidate species
list without the annual evaluation based upon cuserentific data andonservation measures
undertaken, violates the ESA, the Administratirecedure Act (“APA”), and the Constitution.
Accordingly, Plaintiffs seek relief from wh#tey allege are violations of law caused by
the FWS’s actions and intentioregarding the State Species;luding: (1) FWS’s decision not
to consider the statutory alternative of retaining these species within the candidate species
classification; (2) FWS’s decision to move #ie species from candidaspecies classification
without making this determinatidisolely on the basis of the bestientific and commercial data
available . . . after conducting a review of thetiss of the species aaéter taking into account
those efforts, if any, being made by any Stateto protect such speci@iacluding] conservation
practices . ...” 16 U.S.C. § 1533(b)(1)(A3) FWS’s decision to forego well-documented,
science-driven decisions undes guidelines for removing species from the candidate species
category, 16 U.S.C. § 1533(h);) BWS'’s disregard or de facto amendment of its regulations
requiring FWS to consider retaining a speciea aandidate species during each annual review;
(5) FWS’s violation of Constitutional due process for its imposition of settlement terms on the
States and Oklahoma associations who ara pairty to these settlements; and (6) FWS'’s
violation of Article 1l of theConstitution in its atlication of executive dytby transferring, via
settlement, its ESA-related decision-making for the gse&i issue to speciaterest litigants.

2. Defendants’ Motion for Change of Venue

Defendants have moved the Caurtransfer this case to the United States District Court

for the District of Columbia (“D.C. District Court”) for consolidatiwith the Deadline MDL*

removal by 2016.

4. Defendants have not yet arsed Plaintiffs’Complaint, anthey filed their motion before
Plaintiffs filed their Second Amended ComplaifThe Court considers Defendants’ motion
operative with respect to the pending law;sincluding the Second Amended Complaint.



Defendants cite 28 U.S.C. § 1404(a), which pites: “For the convenience of parties and
witnesses, in the interest of justice, a disttmiirt may transfer amgivil action to any other
district or division where it might have been bgbt or to any districdr division to which all
parties have consented.” FWS argues that titerést of justice” demandsat this case be
transferred to the venue where FWS enterediistSettlement Agreements in the Deadline
MDL.°

Defendants confirm that, under their intetpt®n of the terms of the Settlement
Agreements, the State Species (among s2hfeothers that wer@n the 2010 CNOR) will cease
to be eligible for continued candigaspecies status as of deadlisesout in those settlements.
Defendants concede that FWS has committed itsbkén FWS re-visits these candidate species
in its 12-month review, not to consider retaining the species in the warranted-but-precluded
category, regardless of facts and circumstasae®unding the species at that time, including
the priority of the species relative to other caati2 species or positive effects of conservation
efforts that may be occurring. FWS denies, howewt it is legallyobligated to consider

doing so.

5. FWS petitioned the Judicial Panel on Multi-District Litigation (“JPML”") to treat this case as a “tag-
along” case for consolidation with the Deadline MDL un2i& U.S.C. § 1407. Notice of Potential Tag-
Along Action, No. 2165 (J.P.M.L. Apr. 18, 2014), EGB. 44. The JPML issued a Conditional Transfer
Order, No. 2165 (J.P.M.L. Apr. 23, 2014), ECF No. 45, but vacated that Order following briefing by the
parties. Order Vacating CTO, No. 2165 (J.P.M.L. Aug. 11, 2014), ECF No. 75. The JPML'’s vacation of
the Conditional Transfer Order was without prejud@®efendants’ right to renew their motion to the

JPML for transfer to the Deadline MDL, should this Court deny Defendants’ motion for transfer.

This Court notes that the JPML has stated it often gives deference to the decision of a district court
regarding whether to transfer a case, or selectidimearansferee district, when such decision is made
prior to the Panel's Section 1407 determinatibmre Master Key 320 F. Supp. 1404, 1406 (J.P.M.L.
1971);In re Yarn Processing Paten341 F. Supp. 376, 381-82 (J.P.M.L. 1918)re Scientific Control
Corp., 380 F. Supp. 791, 793 (J.P.M.L. 1974). In degydefendants’ motion for transfer, this Court has
not deemed relevant to the merits of Defendants’anagither the JPML’s vacation of its earlier order or
the potential for further proceedings before the JPML following this denial of Defendants’ transfer
motion.



In support of their transfer motion, Defendants note that FWS’s commitments to
schedules, including those affecting the six&gecies at issue in this litigation, were
negotiated with advocacy organizations and endzbiti settlement agreements approved by the
District of Columbia Court in the Deadline. 8adants contend that tHisgation arose out of
the multi-district litigation in the District of Gombia, which that court continues to administer.
For these reasons, discussed in detail belovieridants urge transfer of this action to the
Deadline MDL.

ANALYSIS

1. Standard for Transfer

Defendants contend that tf@®urt should transfer Plaiff§’ case to the District of
Columbia under Section 1404(a) “for the conveniesfgearties and witnessds, the interest of
justice.” In this Circuit, a movant seeking tcstlirb a plaintiff's choice of venue must show
that the criteria for transfer ttengly” favor transfer of the caséThe burden of establishing
that the suit should be transferred is ugmmovant and unless the evidence and the
circumstances of the case are strongly in favéhetransfer the plaiifits choice of forum
should not be disturbed.Tex. Gulf Sulphur Co. v. Ritte€871 F.2d 145, 147 (10th Cir. 1967);
Chrysler Credit 928 F.2d at 1515-16. Tenth Circuit lawnsll-settled: “plaintiff’'s choice of
forum should rarely be disturbedScheidt v. Klein956 F.2d 963, 966 (10th Cir. 1998ge also
Tex. Gulf Sulphyr371 F.2d at 147fex. E. Transmission Corp. v. Marine Office-Appleton &
Cox Corp, 579 F.2d 561, 567 (10th Cir. 1978) (ptéirs choice of forum receives
“considerable weight”). FWS argues that “minircahsideration” is giveto Plaintiff's choice

of the forum, FWS Brief at 20, but thiatnot the law ofhis Circuit.

6. Plaintiffs do not dispute th#tis action could hze originally beerbrought in the proposed
transferee district, i.ethe District of Columbia, satigfyg that prong of Section 1404(a).



Courts in this district strictly apply ilimitation. Even in an instance where
“convenience factors . . . indeed support[eédfhsfer, the Court explained that, absergtfang
justification meriting transfer,” &ransfer motion should be denieditsworth v. City of
MuskogegeNo. 07-CV-0576-CVE-SAJ, 2008 WL 112032 *at4 (N.D. Okla. Jan. 9, 2008). In
Titsworth the Court denied a motion tansfer a case from the Nern District of Oklahoma
to the Western District, even though the witnesss=yrds, and acts givingse to action were
located in the other district. 2008 WL 112032%Jat Noting that witnesses were not unable to
travel to the Northern Distrt, the Court concluded thabrvenience weighed “slightly in
[movant’s] favor” but nonetheless could not owmme movant’s “burden of demonstrating the
need for transfer.ld. at *3-4. Thus, even with conveniengeighing in favor of transfer, this
Court declined to require plaintiff to litigate atocation no more than 50 miles from its chosen
venue. More recently, the analysis providediisworthwas affirmedthe Court reasoning that,
“[u]nless the balancing of these [venue] factors strongly favors transgplaimtiff’'s choice of
forum should rarely be disturbed”&t{p]laintiff's choice is [ ] givenconsiderableveight.”

Pullen v. Walgreen CpNo. 08-CV-719-GKF-PJC, 2009 W811309, at *1 (N.D. Okla. Feb. 9,
2009) (emphasis added) (citations ameérnal quotation marks omittedgee also BSB Leasing,
Inc. v. Reservation Ctr., IncNo. 08-CV-02295LTB, 2008 WL 5411478, at *3 (D. Colo. Dec.
29, 2008) (“Merely shifting the inconvenience from mige to the other . . . is not a permissible
justification for a changef venue.””) (quotingScheidt 956 F.2d at 966).

2. Assessment @hrysler CreditFactors

“Section 1404(a) is intended to place discretiothe district court to adjudicate motions
for transfer according to an ‘individualizethse-by-case consideration of convenience and
fairness.” Chrysler Credit Corp.928 F.2d at 1516 (citin§tewart Org. v. Ricoh Corp487

U.S. 22, 29 (1988)) (quotingan Dusen v. Barragi376 U.S. 612, 622 (1964)). We are to



consider nine specific factors @valuating convenience and fass of the Plaintiffs’ chosen
forum:

Among the factors [a district court] showdnsider is the plaintiff's choice of

forum; the accessibility of witnessesdaother sources of proof, including the

availability of compulsonprocess to insure attendance of witnesses; the cost of

making the necessary proof; questionsoafie enforceabilt of a judgment if

one is obtained; relativalaantages and obstacles to a fair trial; difficulties that

may arise from congested dockets; the (ilisi of the exisgence of questions

arising in the area of conflict of lawtsie advantage of having a local court

determine questions of local law; and, all other considerations of a practical

nature that make a trial gaexpeditious and economical.

Id. at 1516 (quotingex. Gulf Sulphur Cp371 F.2d at 147). As discussed below, the Court
concludes that, measured againstGheysler Creditcriteria, FWS has not made the “strong”
showing required for transfer.

I. Plaintiffs’ choice of forum: The original plaintiffs Oklahoma and the Oklahoma
Associations, and then Kansas and North Dakotaryevof their inclusion as plaintiffs in the
First and Second Amended Complaint, unambiguocishse this Court as the forum for their
claims. The State of Nebraska and the New kekiepartment of Game and Fish have moved
for leave to intervene in this agti. All these plaintiffs have select this Court as their forum of
choice, and this choice must be respd@bsent a strong showing otherwise.

ii. The accessibility of withesses and otheustes of proof, including the availability
of compulsory process to sure attendance of withesse3he Court presumebat the merits of
Plaintiffs’ claims will likely be determined by rtion, and that the case will likely be resolved
on the basis of the administrative record and euthirial. But if further evidence were required
at some stage of the proceedings, Defendants hat established th#te Parties can more
readily secure witnesses and docutaem the District of Columbithan in the Northern District
of Oklahoma. Plaintiffs contend that, istenony were necessary on any of a number of

subjects, withesses are more likely located ita@&ma or the Western U.S. than in Washington,

D.C. PIs.” Resp. to Defs.” Mot. to Transienue at 7-8 (May 9, 2014pkt. # 47. Plaintiffs



state that these “western” subjects inclujlednservation measures for the Lesser Prairie-
Chicken undertaken by the Westéssociation of Fish and Wilde Agencies and by states,
farms, and oil and gas companies, (ii) the impact of listing decisiotise Plaintiff States’
respective programs and on private undertakingsniyies in these states, (iii) the Plaintiff
States’, the Farm Bureau’s, and DEPA mermabearticipation in FWS-approved candidate
conservation agreements with assurances &), and (iv) other evidence bearing on the
species that are the sabj of this litigation.ld. Conservation efforts undertaken by the
Oklahoma Department of Wildlife Consenaticoncerning the Rabbitsfoot Mussel —
conservation efforts which alleggdivere impeded by the listing tifat species — have occurred
within the Northern Districtld. at 8 n.7. DEPA and Farm Bureau members are alleged to reside
in the Northern District. Second Am. Comfifl 15, 19-20 (July 14, 2014), Dkt.# 70. The Court
agrees with Plaintiffs that these witness groagsmore accessible angahle of testifying in

the Northern District of Oklahoma than they webbk if this action had proceeded in the D.C.
District Court.

FWS argues the FWS officials and thedunsel who negotiated the Settlement
Agreements approved in the Deadline MDL resider near Washington, D.C. Dkt. # 33 at 14,
22. FWS states that “to the emtehat witnesses dhe production of factual information would
be required in this case, those witnesses and ttoatriation are located in arear the District of
Columbia.” Id. at 22. However, the Court notes thaith respect to F\8's action listing the
Lesser-Prairie Chicken as “threatened,” whichirRiffs challenge irthis action, FWS appears
to have managed the listing process from itsd field office, which was the designated FWS
office to receive comments on the proposed listing decision. 77 Fed. Reg. 73,828 (Dec. 11,
2012); 78 Fed. Reg. 26,302 (May 6, 2013); 78 Fed. Reg. 75,306, 75,307 (Dec. 11, 2013); 79 Fed.
Reg. 4,652, 4,653 (Jan. 29, 2014). The final liateng the Lesser-Prairie Chicken as

“threatened” noted that “commts and materials received,\@sll as supporting documentation



used in preparing this final rule” were only dable at FWS’s Tulsa field office, and identified
the Acting Field Supervisor in the Tulsa field offias a point of contafur further inquiries. 79
Fed. Reg. 19,974 (Apr. 10, 2014); 79 Fed. Reg. 20074 (Apr. 10, 2014).

But Defendants do not dispute Plaintiffentention that representatives of CBD and
WEG, as parties to the Settlement Agreemanight also provide relevant testimony, and that
their headquarters in, respectivelucson and Santa Fe are clasethis District than to the
District of Columbia. Thus, if testimony beunes necessary, the potential convenience of the
District of Columbia for Defendants’ counsgdpears no greater thére convenience of the
Northern District of Oklahoma fd?laintiffs’ counsel. On balancegnsideration of this factor
does not support transfer.

iii. The cost of making the necessary prodfWS does not claim that this factor
militates in favor of transferring the litigation tiee District of Columbia. While Department of
Justice attorneys for FWS who are based in Wiagbn, D.C., will incur costs to travel to Tulsa,
those costs result from the Department’s decision to assign Washih@oattorneys to the
case, rather than using Department of Justicenatys located in or closer to Tulsa. Litigating
this action in the Northern Distti of Oklahoma is clearly les®stly for the State of Oklahoma,
DEPA, and the Oklahoma Farm Bureau. Additionatie cost to counsel for Kansas and North
Dakota to travel to Washington, D.C. is no less than the cost to Defendants of traveling to Tulsa,
Oklahoma.

iv. Questions as to the enforceabilitf a judgment if one is obtainedFWS argues that
“there are major questions regarding the enfdrtiaof any judgmenthat this Court would
enter in favor of Plaintiffs.” Dkt. # 33 at 1Bpecifically, FWS suggestsatif the Court orders
the relief that Plaintiffs seek, that order wabtibar” FWS from carryingut its obligations under
the Settlement Agreementkl. With great respect for the -@odinate Court and the importance

of judicial comity, this Court isiot persuaded that it should retue, or could not enforce, a



judgment that would remedy FWS'’s allegedly unlavéctions in regard solely to the six State
Species addressed in the SecondeAded Complaint. The relief that Plaintiffs seek is limited.
Plaintiffs ask the court to (i) vacate FW38&ing of the Lesser Prairie- Chicken and the
Rabbitsfoot Mussel and (ii) enjothe proposed listing of any tie State Species, including the
Lesser Prairie-Chicken, the Rabbitsfoot Mussed, Northern Long-Eared Bat, the Sprague’s
Pipit, the Arkansas Darter or the Greéage-Grouse, unless and until FWS shall have
considered whether the species stt@ontinue to be classified asarranted but precluded” in
compliance with 50 C.F.R. § 424.10 and 8§ 424.14(3(8)) Section 4 of the ESA. The relief
will affect only these six species within theséspective regional or local ranges. This Court
need not address FWS’s actions or plannedrstoder the Settlement Agreements with regard
to making listing decisions for the other species covered by the Settlement Agreements. Nor will
the Court adjudicate any claim bgyaperson not before the Court.

Moreover, Defendants acknowledge that the iStrict Court retains jurisdiction to
modify the Settlement Agreements and that FW&d seek modificatiofi it believed it could
not comply with this Court’s order grantingalifitiffs’ requested redif and the Settlement
Agreements. Reply in Supp. of Defs.” Mot. To Transfer Venue at 7 (May 23, 2014), Dkt. # 55.
The Settlement Agreements themselves providetiiegtmay not be interpreted to “constitute a
commitment or requirement that Defendants kg action in contravention of the ESA, the
APA or any other law or regaition, either substantive or procedural.” CBD Settlement
Agreement { 3n re Endangered Species Act Sec. 4 Deadline L Kig. 10-mc-377, MDL No.
2165 (D.D.C. July 12, 2011), Dkt. # 42-1. The Court concludes the D.C. District Court could
modify the Settlement Agreements to accommodatelgment by this Court that, solely as to
the six State Species, FWS’s promise to disktfae alternative of “@rranted but precluded”

status was unlawful under the APA, the ESAboth. While this Court ventures no finding at



this time on the merits of Plaintiffs’ claims, itnet persuaded that, if Ptdiffs prevail, it could
not provide and enforce reli&dr Plaintiffs. This faar does not support transfer.

v. Relative advantages and obstacles to a fair trifllefendants do not suggest that they
would not receive equally fair and just treatmianboth District Courts.As Defendants note, in
a record review case, there are “no perceivablerstdgas or obstacles to a fair trial.” Dkt.# 33
at 22 (citingFriends of Norbeck v. U.S. Forest SeiNo. 10—-cv—2164—-AP, 2010 WL 4137500,
at *5 (D. Colo. Oct. 18, 2010)). Thiactor does not support transfer.

vi. Difficulties that may ari® from congested docketDefendants suggest that this
Court’s docket is so congested as to justify tranisig this litigation to the District of Columbia.
However, Plaintiffs state they dmwt perceive serious congestiortlims Court that would hinder
their efforts to obtain relief. Dendants argue the average timguieed for resolution of a case
without trial is a measure of the amount of time&auld take a District Court to decide a record
review case. In 2013, the number was 12.3 monttigeitNorthern District of Oklahoma and 9.8
months in the D.C. District Court. Dkt.# 33 at 22 (citing Administrative Office of the United
States Courts, Federal Judidizdseload Statistics, Table C-5 at 3). However, the Court notes
that nothing in the cited table or elsewhere mfederal Judicial Caseload Statistics indicates
how many of the cases disposed of by “courbacttbefore pretrial onference” were settled
and dismissed with the court’s approval, ohow many the court decided a dispositive motion.
Only the latter might be analogized to disposition of a record revisgv@across-motions for
summary judgment. Defendants do not show Hmwwo Districts compare in that regard.

Defendants also contend that the pendinglbremof cases per judge is higher in the
Northern District of Oklahoma than in the D.C. District Court (146 vs..184i, as Plaintiffs
note, Dkt.# 47 at 12, while the D.Oistrict Court has fewer casassigned per judge, cases can
linger on that docket longer than in this Court.the Northern District of Oklahoma, only 4.0%

of pending civil cases are more than three yeatsanld the district has only nine such cases per



judge. Inthe D.C. District Court, 16.5% of cases are over flg@es old, and the district has 26
such cases per judge. While none of these measures are dispositive, the Court finds Defendants
have not demonstrated the Nortn®istrict of Oklahoma’s dockes any more congested than
the D.C. District Court.

vii. The possibility of the existence of questioassing in the area of conflict of laws
As FWS notes (Dkt.# 33 at 22), there is no potefiatonflict of laws in this litigation.
Plaintiffs’ claims are founded on the ESA and &PA, which are uniformly applied in all
judicial districts. Thisdctor does not support transfer

viii. The advantage of having a local coudetermine questions of local lawAs FWS
notes (Dkt.# 33 at 22), the only ldawbe applied in this matter iederal law. This factor does
not support transfer.

ix. All other considerations of a practical natureFWS does not claim that other
considerations of a practical nature provide supgisturbing Plaintiffschoice of venue, and
the Court is unaware ohg such considerations.

3. “Interest of Justice”

Notwithstanding th&hrysler Creditfactors do not favor trafer, Defendants propose an
alternate standard, arguing tiia¢ Court may disregard these factors and consider instead “the
interest of justice” as sufficient basis for distiming Plaintiffs’ choice of venue. Dkt.# 33 at 17.
The Court does not agree that, under the lawisfGlrcuit, the Court maconsider the “interest
of justice” a separate componeftits Section 1404(a) transfanalysis or that “interest of
justice” is different from and can supersede@meysler Crediffactors. On its face, in section

1404(a) “the convenience of the pastisubsumes “interest of justicé.”

7.Section 1404(a) provides that “[flor the convenience of parties and winas#ee interest of
justice, a district court may transfer any cadition to any other distii or division where it

might have been brought.” 28 U.S.C. § 1404#)e phrase “in the interest of justice” appears
to modify the phrase “for theonvenience of the partiesSee NACS v. Bd. of Governors of



However, the Court does not reach tlssue because Defendahts/e not shown how
consideration of the “interest pfstice” would support transfer in any event. Defendants cite as
a “paramount” interest the avoidance of “incotesis judgments” as a key element of “systemic
integrity.” Dkt.# 33 at 14. The ok of Defendants’ argument isath*Plaintiffs seek to obtain a
judgment from this Court that is inconsistenthwthose rendered by tieC. District Court and
the D.C. Circuit.” Id. at 15.

It may be that justice is generally not served where a party seeks in subsequent litigation
to “circumvent the force and effect aflverse rulings in prior litigation.”ld. at 14 (quoting
Samsung Elecs. Co. v. Rambus,,I886 F. Supp. 2d 708, 721 (E.D. Va. 2005) Sémsunghe
court denied a motion for transfer brought by Ramafter concluding th&Rambus acted as it
did for one purpose: to avoid litigating in thistlict, a forum that for two and a half years was
amongits preferred venue®r conduct of patent litigation iin DRAM manufacturers, including
Samsung.”Samsung Elecs386 F. Supp. 2d at 723 (emphasis added). Rambus had litigated
with Samsung — and lost — in the forum it naught to avoid. But in the present case Plaintiff

States and Associations were patties to the litigation in the Blrict of Columbia, nor to the

Fed’'l Reserve SyaNo. 13-5270, 2014 WL 1099633, at *10-11 (D@r. Mar. 21, 2014) (noting
widespread convention that a phrase set off watimmas is descriptive). Therefore, Section
1404(a) appears to provide that a district court may traasfase “for the convenience of

parties and witnessesi order topromote the interest of justicé&othing in the language of this
section can be read to make “iheerest of justicea separate ground for transfer. Had Congress
wished to establish “interest of justice” asegparate factor it would have written “For the
convenience of parties and witnesses the interest of justice.” But it did not.

In its decisions reviewing deals of transfer motions, the ii#h Circuit has not recognized
“interest of justice” as amdependent basis for transf&hrysler Creditsays the “party moving
to transfer a case pursuant ta49D4(a) bears the burden of estdbfig that the existing forum is
inconvenient 928 F.2d at 1515 (citingex. E. Transmission Cor®m79 F.2d at 56 AVm. A.
Smith Contracting Co. v. Travelers Indem. CG&7 F.2d 662, 664 (10th Cir.1972)) (emphasis
added). The Circuit Court enumerated the niceofa that a district court will consider and did
not mention “interest of justice” as another retf@actor, unconnected tmnsideration of the
factors bearing on convenience.



Settlement AgreemenfsDefendants have presentedauthority for the more sweeping
principle they seek to assert — that, in the irgieoé justice, third parts adversely affected by
litigation to which they were ngirivy must litigate any claim “reked” to that litigation in the
original forum.

Defendants also argue Plaintiffs should &tig this case in the D.C. District Court
because this action “grows directiyt of multi-district litigation.” Dkt.# 33 at 13. This Court is
not persuaded the D.C. District Court’s demisio approve the Settlement Agreements means
that it would never be in the interest of justioeanother court to entaih an action challenging
listing decisions for any of the hundreds of species covered by the Settlement Agreements. In
approving the Settlement Agreements, the D.C.ridisCourt disclaimed any intent to address
the substantive validity of any listirdgcision that may flow therefronBee, e.gOrder Denying
Safari Club Intervention, at 2-3, 10, 20,re Endangered Species Act Sec. 4 Deadline LRKig.
10-mc-377, MDL No. 2165 (D.D.C. Sept. 9, 2011), Dkt.# 54.

Finally, this Court finds no sexus risk of “inconsistent adjlications” in this Court and
in the D.C. District Court, regardless of whetttés Court finds Plaintiffs’ claims have metit.

The D.C. District Court did not ddess or adjudicate the legal claithat Plaintiffs raise here.

8. Had the Plaintiffs sought to intervene ie eadline MDL to challenge the settlements, it is

reasonable to believe that FWS would not have supported their participation in the face of the opposition
of plaintiffs in that case, and that the D.C. Dist@curt would have denied intervention, as FWS and the
D.C. District Court did when Tejon Ranch and Safari Club International attempted to inteBesnin re
Endangered Species Act Section 4 Deadline LRig0 F.R.D. 1 (D.D.C. 2010) (denying motion of Tejon
Ranch Company to intervené); re Endangered Species Act Section 4 Deadline L#1. F.R.D. 1

(D.D.C. 2011) (denying motion of Safari Club International to intervene).

9. Plaintiffs were not before the District of Coibia court, so their claims could not have been
adjudicated. Had a party before that court raised the same claims as Plaintiffs allege in this action, the
resulting decision might have had precedential valughwliould be considered by this Court under the
principle of stare decisis as this case progressesprBetdent is not equivalent to adjudication, and the
risk that one court may not follow the precederddther, in another Circuit, is not a basis for
disregarding plaintiffs’ venue choices and transferring cast®at other court in the “interest of justice.”



The D.C. District Court’s approval of the Settiemh Agreements did not adjudicate the legality
of a proposal to list the six species at issuhig case or, for that matter, any specific species.
See In re Endangered Speckes Section 4 Deadline Litig277 F.R.D. at 9 (“[T]he substantive
guestion whether or not . . . specé®uld be listed as threatermdendangered is not at issue in
these consolidated cases or in the settlergr@ements.”). To approve the Settlement
Agreements, the D.C. Districto@rt was not required to reactetmerits of any of the issues
raised in Plaintiffs’ Second Aemded Complaint in this actidft. Even if the D.C. District Court
were deemed to have adjudged the Settlement Agreements consistent with the ESA, this Court
has not been presented with a decision bydbatt that notice and comment would not be
required under the APA in order to implemém elimination of potential warranted-but-
precluded status for hundredsspiecies, including the State Sgeci The D.C. District Court

did not address, either in tMDL settlement process or in the related cases cited by Plaintiff,

one of Plaintiffs’ central claims.e., that FWS cannot disregard regulations in its annual

10. The CBD Settlement Agreement demonstrates theetimiature of the D.C. District Court’s review.
CBD asserted that, in reviewing the Settlementeggrent, the court’s function was merely to assure

itself that the terms of the agreement “are fair athelquate and are not unlawful, unreasonable, or against
public policy.” Joint Mot. for Approval of SettlemeAggreement & Order of Dismissal of the Center's
Claims at 2]n re Endangered Species Act Sec. 4 Deadline LRig. 10-mc-377, MDL No. 2165

(D.D.C. July 12, 2011), ECF No. 42 (cititdnited States v. D.C933 F. Supp. 42, 46-47 (D.D.C. 1996)).
Accordingly CBD urged that a court should not subtitts judgment for that of the parties to a
settlement agreement. Importantly, as CBD poioigga court does not reach the merits of the

plaintiff's claims when reviewing a settlement agreement, and its duties in reviewing a settlement are
“fundamentally different” from its duties veim adjudicating claims on the meritgl. at 3.

In its Order, the D.C. District Court made firedings, provided no analysis, and said nothing beyond
approving the Settlement Agreement as an erfble order and dismissing CBD’s actions in the
Deadline MDL. CBD’s claims were dismissed wittejudice, with the Court retaining jurisdiction only
to “oversee compliance with the terms of this Agnent and to resolve any motions to modify such
terms.” CBD Settlement Agreement § 10, ECF No. 42-1.

Thus, the D.C. District Court did not adjudicate theitaef CBD’s or any of its co-plaintiffs’ claims

with respect to the listing of any species, nor daktermine that FWS’ allegdailure to take timely
action, whether on 90-day findings, annual consittaraf candidate species, or listing decisions, was
unlawful. The Court merely approved a settlement undiéch FWS agreed to take certain actions on a
specified timetable, and reached no legal conclusions in the process.



reviews of candidate species on the CNOR ranrove species from that list without
considering whether they should remain clasdifas “warranted but precluded” without going
through legally required procedures to amermdrégulations to remove that requirement.

As discussed above, by their terms the Settlement Agreements may not be interpreted to
“constitute a commitment or requirement thatédelants take any action in contravention of the
ESA, the APA, or any other law or regulatiorther substantive or procedural.” A finding by
this Court that FWS’s up-or-out listing contments for the State Species violates APA
procedural requirements, or theocedural requirements of the ESA, would not be inconsistent
with or contradict the terms of those settlementthe D.C. District Court’s approval of them.

The Settlement Agreements disclaim any intention to require FWS to act unlawfully, as Plaintiffs
allege FWS has done and will do in connactivith the State Species. CBD Settlement
Agreement | 3, Dkt.# 42-1.

The D.C. District Court’s denial of interviéon to the Safari Clukand the D.C. Circuit's
affirmance of that decision, do not constitute arjudtation” with which Plaintiffs’ claims in
this action are inconsistent. Tldecision did not present the isstlest Plaintiffs raise in this
Court. The District Court desd intervention because Saf@tub alleged that FWS failed to
follow its guidelines for ranking ggies for listing consideratiorin re Endangered Species Act
Section 4 Deadline Litig277 F.R.D. 1. The District Cauiound that the guidelines are not
binding on FWS. Therefore, Safari Club had alteged FWS'’s violation of a “legally required
procedure” under the guidelines and, acoaly, lacked “procedural standingld. at 6.

In the present action, by contrast, Plaint#fiege that FWS’s decisions to list the Lesser
Prairie-Chicken and Rabbitsfoblussel, and its promise to make an “up or out” decision on the
other four State Species, withagnsidering the option of retang a “warranted but precluded”
classification, directly violate FWS regulations (as well as the ESA, APA and the Constitution).

The D.C. Circuit affirmed Safari Club’s laci standing based on Safari Club’s specific



allegations of injury|n re Endangered Species Act $@mt¥ Deadline Litigation-MDL No.
2165 704 F.3d 972 (D.C. Cir. 2013). But those gdigons were different from the legal

violations by FWS that Plairits allege in this Court.

CONCLUSION

“[P]laintiff's choice of forum should rarely be disturbedScheidt 956 F.2d at 965%ee
also Tex. Gulf SulphuB71 F.2d at 147. Defendants han carried thir burden under
Chrysler Creditof establishing that the evidence and tircumstances of the case are “strongly
in favor of the transfer” of 18 action to the Deadline MDLNone of the nine factors under
Chrysler Creditsupports transfer. Defendants haveowdrcome the high degree of deference
that the Court must give to tlehoice of Plaintiff States and @Gkoma Associations to bring and
prosecute their claims in this Court.

The D.C. District Court appears to havéi@pated actions — likéhis one — being filed
in other jurisdictions and did not view the Setient Agreements as foreclosing the right of a
plaintiff to select an alternate forumaballenge specific listings when they octliin re
Endangered Species Act Section 4 Deadline.|.&ig7 F.R.D. at 9 (r@gnizing that an opponent
to Settlement Agreements may file “its own lantgo protect [its] interests directly” upon the
actual listing of a species causinguny to plaintiff). Retaining this action in Plaintiffs’ chosen
forum is not inconsistent with the statpectations of the B. District Court.

Accordingly, Defendants Motion foransfer Venue is hereby DENIED.

11. When asked by Judge Sullivan about tffeceof the MDL Settlement Agreements on other
plaintiffs’ ability to file an action focused on a padiar species covered by the “up or out” procedure,
FWS counsel assured the court that “[t]hey’re freéddhat, Your Honor. There is nothing in these
agreements that foreclose[s] the right of such parties to do so.” Tr. of Status Conferencelatr@:6-9,
Endangered Species Act Sec. 4 Deadline LiNg. 10-mc-377, MDL No. 2165 (D.D.C. July 12, 2011),
ECF No. 86. FWS counsel went on to say “tter&nment will ask the judge in that case where the
lawsuit is filed,which might be a different coumot to impose a remedy that would interfere with this
agreement. . . . Those plaintiffs are free to go to colutt.’at 9:18-22 (emphasis added).



IT 1SSO ORDERED this 22" day of September, 2014.

ited States District Judue
MNorthern District of Oklalioma



