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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SUSAN L. HOLBERT,

Plaintiff,
VS. ) Case No. 14-cv-143-TLW
)
CAROLYN W. COLVIN, )
Acting Commissioner of Saial Security )
Administration, )
)
Defendant. )

OPINION AND ORDER

Plaintiff Susan L. Holbert seeks judiciaview of the decision of the Commissioner of
the Social Security Administration denying her iidor disability insurace benefits under Title
Il of the Social Security Act (“SSA”), 42 U.S.C. 88 416(i), 423. In accordance with 28 U.S.C. §
636(c)(1) & (3), and Fed. R. Civ. P. 73, the partieve consented to proceed before a United
States Magistrate Judge. (Dkt. 6). Any appeathi$ decision will bedirectly to the Tenth
Circuit Court of Appeals.

INTRODUCTION

In reviewing a decision of the Commissionée Court is limited to determining whether

the Commissioner has applied the correct lsg@hdards and whether the decision is supported

by substantial evidence. See Grogan vrnBart, 399 F.3d 1257, 1261 (10th Cir. 2005).

Substantial evidence is more than a scintillalbss than a preponderarmed is such relevant
evidence as a reasonable mind might acceptepuate to support a conclusion. Id. The Court’s
review is based on the record, and the Court will “meticulously examine the record as a whole,
including anything that may underonit detract from the ALJ’s findgs in order to determine if

the substantiality test has been met.” IdeThourt may neither re-weigh the evidence nor
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substitute its judgment for that of the Comsioner._See Hackett Barnhart, 395 F.3d 1168,

1172 (10th Cir. 2005). Even if th@ourt might have reached a different conclusion, if supported

by substantial evidence, the Commissioner'sisien stands. See White v. Barnhart, 287 F.3d
903, 908 (10th Cir. 2002).
BACKGROUND

Plaintiff, then a fifty-one year old female, completed her application for Title Il benefits
on May 1, 2011. (R. 184-87). Plaffitalleged a disability onset date of March 1, 2008. (R. 184).
Plaintiff claimed that she was unable to worledo symptoms and limitations associated with
degenerative disc disease, chronic back and leg pain, nerve damage, and osteoporosis. (R. 196).
Plaintiff's claim for benefits was denieditially on September 8, 201And on reconsideration
on February 22, 2012. (R. 135, 141-45, 1B%7-49). Plaintiff then reqsted a hearing before an
administrative law judge (“ALJ”), and the ALheld the hearing on December 6, 2012. (R. 80-
134). The ALJ issued a decision on January2013, denying benefits and finding plaintiff not
disabled. (R. 59-79). The Appeals Council denietkesg, and plaintiff appaled. (R. 1-7; dkt. 2).

The ALJ’'s Decision

The ALJ found that plaintiff was insuredrfditle 1l benefits though March 31, 2012. (R.
64). Plaintiff had not performechy substantial gainful activity since her alleged onset date of
March 1, 2008. Id. At step two, the ALJ foundatiplaintiff had the severe impairments of
“degenerative disc disease status postLbB4fusion (August 2009) with hardware removal
(September 2010); osteoporosis; hypertensionP@Cand bronchitis.” Id. After analyzing the
“paragraph B” criteria, the ALJ determined thmdaintiff's medically determinable impairments
of depressive disorder and pauwiisorder, not otherwise speei, were non-severe impairments

that only slightly impacted her ability to work. (R. 64-65).



At step three, the ALJ determined that ptdaf's impairments did not meet or equal a

listed impairment. He “placed specific emphasis ufpdi¥ Disorders of the Spiné (R. 66)

(emphasis in original). After reviewing plaifit testimony, the medical evidence, and other
evidence in the record, the ALJ concluded that plaintiff retained the RFC to:

perform light work as defined in 2CFR 404.1567(b) with no more than the

occasional lifting up to 20 pounds, no mdhan the frequent lifting or carrying

up to 10 pounds; standing/walking 6 hours oftian 8-hour workday; sitting 6

hours out of an 8-hour workday; no mattean occasional stooping; and no

exposure to temperature or humidity extreroesrritants such as gases, fumes,

and chemicals.
(R. 66). At step four, the ALDbtind that plaintiff was unable fwerform her past relevant work
as a hair stylist and an “Owner/Operator foHair Salon.” (R. 69-70). At step five, the ALJ
determined that plaintiff's age category was “elgsapproaching advanced age,” that she had at
least a high school education, could comrmatg in English, and acquired work skills
transferable to other work in significant nbers in the national economy. (R. 70). The ALJ
relied on testimony from a vocational expert donclude that plaiiff could perform the
representative jobs of check cashier (semiskilsedentary, SVP 3); sert(unskilled, sedentary,
SVP 2); telephone information clerk (unskilled, sedentary, SVPo@er clerk (unskilled,
sedentary, SVP 2); cashier (unsddl| light, SVP 2); and office helper (unskilled, light, SVP 2).
(R. 70-71). Because he found that other worlsted in significant numbers in the national
economy that plaintiff could perform, the ALJtelamined that she was not disabled. (R. 71).

ANALYSIS

Plaintiff raises four issues on appeal: {iat the ALJ erred in determining plaintiff's

impairments did not meet Listing 1.04(A); (2)aththe ALJ improperly evaluated plaintiff's

treating physician, Dr. James Yais, opinion; (3) that “all jobsdentified by the vocational

examiner were eliminated by inclusion of limitations in the ALJ’s residual functional capacity



hypothetical and should have léd a finding of disabled”; ah (4) that the ALJ failed to
establish at step five that any work existedsignificant numbers thatlaintiff could perform.
(Dkt. 13). Plaintiff's second allegation of errordispositive, so the Court will address it first.

Treating Physician’s Opinion

The record shows that Jamés Young, M.D. of Gemini Mdical Group was plaintiff's
treating physician from Janya2009 through November 2012. (R. 536-46). Records from Blue
Stem Pulmonary Medicine i8008 reflect Dr. Young as plaiffts “personal physician.” (R.
510). During that time, Dr. Young treated plainéfid referred her to marspecialists to address
several different complaints. (R. 536-46). Drouhg completed a rather restrictive “Medical
Source Statement” form on November 13, 2012, oginthat plaintiff coud sit continuously for
one hour before needing to change position by walking for about 15 minutes, and that she could
only sit for a total of three hos in an eight hour day; thahe could stand and/or walk
continuously for one hour before needing tare position by lying down or reclining for 15
minutes, and that she could only walk and/ondtfor a total of less thaone hour in an eight
hour workday; that she did notett any assistive devices for lanfation; and that she needed
rest breaks in addition to the standard sclesdworkday morning, lurig and afternoon breaks
to relieve pain for a total cumulative resting tiofean additional twdours during an eight hour
workday. (R. 519-21). Additionally, Dr. Young opinedatiplaintiff could fequently lift and/or
carry up to ten pounds, and occasilly lift and/or carry up tdwenty pounds; she should never
stoop, but could occasionally balance, flex fovand backward, and rotaleft and right. (R.
522-23). Dr. Young opined that phaiff could use her hands bitxally to frequently reach,
handle, and finger. (R. 523). D¥oung then confirmed that ims opinion, “plaintiff's condition

existed and persisted with the restrictions atirmd in this Medical Source Statement at least



since March 1, 2008” due to his diagnoses of degenerative disc disease and chronic back pain
due to degenerativest disease. (R. 524).
The ALJ’s weight discussion of Dr. Young’s opinion follows:

A Medical Source Statement waspglied by Dr. Young on November 13,
2012. Dr. Young indicated that she can3sitours total iran 8-hour workday,
stand and/or walk less than 1-hour kataan 8-hour workday, can frequently

lift and/or carry up to 10 pounds, and castasionally lift ad/or carry up to

20 pounds. She should avoid stooping. She can occasionally balance.
Concerning the neck, she is limiteddocasional forward flexion, backward
flexion, rotation right andotation left. Further, DrYoung indicated that the
claimant needs more rest (defined oa tbrm as lying down or reclining in a
supine position in bed or in an easyachin addition to a morning break, a
lunch period, and an afternoon bres&heduled at approximately 2 hour
intervals (Exhibit 25F). The undersigneffbads little weight to the opinion of

Dr. Young. At the hearing, the claimastated that when she gave Dr.
Young’'s nurse, Donna, the Medical Soufgtement, Donna then began to
ask her the questions tharte outlined on the form indicating that the form is
based on subjective complaints wbjective findings even though Dr. Young
signed off on the form. Even if the at@&nt had not been asked the questions
on the form, the limitations given are orsistent with the medical evidence

of record, the last visit to Dr. Young was April 5, 2012, which showed a
normal physical examination of the back and extremities (Exhibit 28F, page
2).

(R. 69).

Plaintiff argues that Dr. §ung’s opinion “addressed the vseity of [plaintiff's]
impairments,” was “well-supported by the ctial and laboratory dgmostics,” and that
substantial evidence contained within the recgsugports his opinion. (Dkt. 13 at 5). Plaintiff
also argues that “had the Algidven appropriate weight to D¥oung’s opinion as expressed in
the MSS, such would require a finding of disablédd. The Commissioner responds by
pointing out an inconsistency r. Young's opinion (which t ALJ did not note), and then
warns the Court to decline plaintiff's invitati “to reinterpret the evidence in her favor and

replace the ALJ's reasoned judgment withowsn findings.” (Dkt. 14 at 7). The Commissioner

' This argument is an invitation to reweighidance that the Court will defer to the ALJ on
remand. See Hackett, 395 F.3d at 1112 @ourt will not reweigh evidence).



then attempts to create a link between theJ'Alconclusion and otheonflicting evidence of
record. (Dkt. 14 at 8). No sudimk is provided by the ALJ.

Ordinarily, a treating physician’s opinion entitled to controlling weight when it is
“well-supported by medically acctgble clinical and laboratorgiagnostic techniques and is not
inconsistent with the other substantial evidence in [the] case record.” 20 C.F.R. 8§

404.1527(d)(2);_see also Hackett, 395 F.3d Bt3-74 (citing_Watkins v. Barnhart, 350 F.3d

1297, 1300-01 (10th Cir. 2003)). If the ALJ discoumtsejects a treating physician opinion, he

is required to explain hiseasoning for so doing. See FreyBowen, 816 F.2d 508, 513 (10th

Cir. 1987) (stating that an ALJ must give spiecifegitimate reasons for disregarding a treating

physician’s opinion); Thomas v. Barnhart, 147ABp’x 755, 760 (10th Cir. 2005) (holding that

an ALJ must give “adequate reasons” fojecing an examining physician’s opinion and
adopting a non-examining physician’s opinion).

The analysis of a treating physician’s opinioseésgjuential. First, the ALJ must determine
whether the opinion qualifies for “controlling vghit,” by determining whether it is well-
supported by medically acceptable clinical and latmyy diagnostic techniques and whether it is
consistent with the other substantial evidencthenadministrative record. Watkins, 350 F.3d at
1300. If the answer is “no” to the first part oktinquiry, then the analysis is complete. If the
ALJ finds that the opinion is vlesupported, he must then confirtimat the opinion is consistent
with other substantial evidence time record. Id. “[I]f the opinion isleficient in either of these
respects, then it is not entitled to controlling weight.” Id.

However, even if the ALJ finds the treatipgysician’s opinion isot well-supported by
medically acceptable clinical and laboratorygiiastic techniques or is inconsistent with the

other substantial evidenae the record, treating physician opinions are still entitled to deference



and must be evaluated in reference toft#wtors enumerated in 20 C.F.R. § 404.1527. Those
factors are as follows:

(1) the length of the treaiy relationship and the frequency of examination, (2)
the nature and extent of the treatment relationship, including the treatment
provided and the kind of amination or testing perfored, (3) the degree to
which the physician’s opinion is suppattby relevant evidence, (4) consistency
between the opinion and the record ashale, (5) whether or not the physician

is a specialist in the area upon which @inion is rendek and (6) other
factors brought to the ALZ’attention which tend taupport or contradict the
opinion.

Watkins, 350 F.3d at 1301 (citing DrapealMassanari, 255 F.3d 1211, 1213 (10th Cir. 2001)).

The ALJ must give good reasons in his decisiarttie weight he ultimately assigns the opinion.
Id. (citing 20 C.F.R. 8§ 404.1527(d)(2)). The reasonsst be of sufficient specificity to make
clear to any subsequent reviewers the wetbbtadjudicator gave to the treating physician’s

opinion and the reasons for that weighte enderson v. Astrue, 319 F. App’x 712, 717 (10th

Cir. 2009) (unpublished).

Here, the ALJ acknowledged that Dr. Youngswaaintiff's “primary care physician,”
but did not discuss any of D¥oung’s records beyond one visit on April 5, 2012. (R. 69). The
ALJ represented the reason for that visit as “low hzaik,” and stated the gelts of that visit as
“Physical examination was normal and extremitsese without edema (Exhibit 28F, page 2).”
Id.

The record shows that plaintiff presentedDr. Young on April 5, 2012 with complaints
of allergies and a nonproductive cough. (R. 537).Mdung’s focus was on plaintiff's allergies
during this visit because that was her thiemplaint. Id. However; Dr. Young did note

plaintiff's report of “some discofort in her low back,” that shwas taking Lyrica for pain, and

listed “Postlumbar laminectomy with intrabotiysion August 2009; Staff wound infection with

210th Cir. R. 32.1 provides that “[u]lnpublished miphs are not precedenti®ut may be cited
for their persuasive value.”



subsequent drainage and remoefihardware; [and] Chronic lowack pain” as several of his
listed impressions that day. Id. @ ALJ did not mention these notes.

The only other reason the ALJ states for “edfmg] little weight to the opinion of Dr.
Young” is that he believed Di¥oung’s nurse completed the Meal Source Statement form
based on plaintiff's subjective complaintsgeavthough Dr. Young signed the form. (R. 69). It
goes without saying that Dr.oYing’s opinion, as set forth in tivedical Source Statement form,
need not be considered if it /Ot actually his opinignthat is, if it is simply the subjective
statements of plaintiff as recorded by Doung’s nurse. The ALJ asked plaintiff at the hearing
if she was present when Dr. Young filled out tMedical Source Statement form, and she said
“no.” (R. 90-1). He then asked if Dr. Young or any@h&e in his office askkplaintiff any of the
guestions from the form. (R. Q1laintiff replied, “Oh, yeah, | think Donna, his nurse, she —
asked me some questions.” Id. This evidence neither establishes that Dr. Young’s nurse
completed the form nor does it establish that thaiops contained in the form were not those of
Dr. Young, particularly in lightof his signature on the docemt. More importantly, this
evidence does not amount tbstantial evidere supporting either of these conclusidns.

Thus, this case must be remanded to Ahd with direction to perform a treating
physician’s analysis of Dr. Young'’s opiniétWatkins, 350 F.3d at 1301.

CONCLUSION

For the foregoing reasons, the ALJ's demisifinding plaintiff not disabled is

REVERSED and REMANDED for further proceedings. Specifically, the ALJ should perform a

proper analysis of Dr. Young'’s treating physiciannagm. The Court finds noeversible error in

¥ There is ample evidence in the record that conflicts with Dr. Young’s opinion, but the ALJ
failed to cite that evidence and also faileddémduct a proper tréag physician analysis.

* As noted by plaintiff, if the ALJ wishes to ciigrwhether or not Dr. Young completed the form
himself by contacting Dr. Young, the ALJ may do so.



the other aspects of this case. See Well€olvin, 727 F.3d 1061, 1066 (10th Cir. 2013)

(reversing and remanding for re-evaluation of phgldimitations and finding no reversible error
in other aspects of the ALJ’s decision).

SO ORDERED this 24th day of September, 2015.

e WU

T. Lane Wilson
United States Magistrate Judge




