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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
MARK FLEMING,
Plaintiff,
V. Case No. 14-CV-0188-CVE-TLW

STEIN ANCILLARY SERVICES, LLC,

Defendant.

N N N N N N N N N

OPINION AND ORDER

Now before the Court is Defendant’s MotitmTransfer Venue and Its Opening Brief In
Support (Dkt. # 17). Defendant Stein Ancillary Seeg, LLC (Stein) argues that this action should
be transferred to the United States District Ctarrthe Western Distriadf Arkansas because “the
majority of events relating to Plaintiff's claintourred in Forth Smith, Arkansas.” Dkt. # 17, at 2.
Plaintiff responds that Stein has failed to m&eburden of establishing that this case should be
transferred. Dkt. # 20, at 1, 9.

.

On April 23, 2014, plaintiff filed a claim allegg discrimination by Stein. Dkt. # 2, at 1.
Plaintiff alleged

disability discrimination . . . in violatn of the Americans with Disabilities Act

[ADA] as set forth in 42 U.S.C. § 1211# seq. and the Oklahoma Anti-

Discrimination Act (OADA); and age discrimation . . . in violation of the Age

Discrimination in Employment Act (ADEAJNnd the OADA [; and] . . . retaliation
... and interference . .. in violationtbke [Family and Medical Leave Act (FMLA)].
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Id. Plaintiff alleges that he was a ploa therapist employed by Stein. &t.2. He alleges that he
is a resident of Tulsa County, Oklahoma, and $tain is headquartered in Fort Smith, Arkarnsas.
Id. at 1-2. Plaintiff alleges that he “was paid and given directions” out of Stein’s headquarters.
Id. at 2.

On June 4, 2014, Stein filed a nwotito transfer venue to the ¥lern District of Arkansas.
Dkt. # 17, at 3. Plaintiff respond€Dkt. # 20), and Stein has repli€Dkt. # 21). In his response,
plaintiff has included a sworn dachtion stating that he has been treated for his medical condition
in Tulsa, Oklahoma City, and Enid, Oklahoma, and that he has not been treated outside of
Oklahoma. Dkt. # 20-1, at 1. He also statethisideclaration that he was informed by Sharla
Langster, Stein’s Tulsa Regional Director, that hasw danger of termination;” that he discussed
his job with Langster and the reasons that it Wwgeopardy; that Langster’'s work address was in
Claremore, Oklahoma, while plaintiff was emopéd; that Langster resided in Owasso, Oklahoma,
while plaintiff was employed; and that plaintiff believes that Langster still resides there. Id.

.

With regard to a motion to transfer venue under 28 U.S.C. 8§ 1404, defendant bears the

burden of establishing that plaintiff’'s chosen fongrimconvenient, and plaintiff’'s choice of forum

is given considerable weight. Scheidt v. K|&B6 F.2d 963, 966 (10th Cir. 1992). A court should

not transfer venue merely to shift the inconveoesaf litigating from one party to another, and the
party seeking a transfer of venue must malstrang showing that the forum is inconvenient.

Emp’rs Mut. Cas. Cov. Bartile Roofs, In¢.618 F.3d 1153, 1168 (10th Cir. 2010). In reviewing

a motion to transfer venue under § 1404, a couytenasider evidence outside the pleadings but

! Fort Smith is located in the Western District of Arkansas. 2Bed.S.C. 8 83(b)(3).

2



must draw all reasonable inferences and redalsteal conflicts in favor of the non-moving party.

Huang v. Napolitano721 F. Supp. 2d 46, 48 n.3 (D.D.C. 2010); United States v. Gonzalez &

Gonzales Bonds & Ins. Agency, Iné77 F. Supp. 2d 987, 991 (W.D. Tenn. 2010).

1.

Stein asks the Court to transteis case to the Western District of Arkansas under 28 U.S.C.
8 1404, because it believes tlwaturt would be a more convenient forum for the parties and
witnesses. Dkt. # 17. Plaifitargues that a transfer of venue would not be appropriate under
section 1404 because Stein has failed to mebuiden of establishing that this case should be
transferred. Dkt. # 20, at 1, 9.

Under section 1404(a), a district court may transf civil case to any judicial district in
which it could originally have been filed “[floré&tonvenience of parties and witnesses.” 28 U.S.C.
§ 1404(a). The Tenth Circuit has identified seveelors that should be considered by a district
court in ruling on a motion to transfer:

[1] the plaintiff's choice oforum; [2] the accessibility afitnesses and other sources

of proof, including the availability of compulsory process to insure attendance of

witnesses; [3] the cost of making thecessary proof; [4] questions as to the

enforceability of a judgment if one is olitad; [5] relative advantages and obstacles

to a fair trial; [6] difficulties that may arise from congested dockets; [7] the

possibility of the existence of questions engsin the area of conflict of laws, [8] the

advantage of having a local court deterngjuestions of local law; and, [9] all other

considerations of a practical natureatthmake a trial easy, expeditious and

economical.

Chrysler Credit Corp. v. Country Chrysler, 1828 F.2d 1509, 1516 (10th Cir. 1991). When a

party files a motion to transfer venue, the nmguvparty has the burden of proving inconvenience to

the parties and witnesses. Rivendell Forest Prods., Ltd., v. Canadian Pa2.H.8t 990, 993

(10th Cir. 1993). Unless the mog party carries its burden to prove inconvenience to the parties



and witnesses and the balance is “strongly” vofaf the moving party, the plaintiff’'s choice of
forum should not be disturbed. Scheffi6 F.2d at 965. “Merely shiig the inconvenience from
one side to the other, however, obviously is neérmissible justification for a change of venue.”
Id.

The first ChryslerCreditfactor is the plaintiff's choice of forum. 928 F.2d at 1516. A

plaintiff's choice of forum is geerally given significant deference, but this deference is lessened
if the plaintiff does not reside the judicial district or if the “facts giving rise to the lawsuit have

no material relation or significaobnnection to the plaintiff's ches forum.” _Emp’rs Mut. Cas.,

Co, 618 F.3d at 1168. Stein argues that the facts giving rise to this lawsuit have no connection to
plaintiff's chosen forum. Dkt. # 17, af3However, while employed by Stein, plaintiff worked in

the Tulsa, Oklahoma, area. Dkt. # 20-3, at 1. ikalthlly, plaintiff states that he was informed of

his possible termination, and the reasons for ig Byein employee located in the Northern District

of Oklahoma._SeBkt. # 20-1, at 1. As platiff resides in the Northern District of Oklahoma and

the facts giving rise to this lawsuit have grsiicant connection to the Northern District of
Oklahoma, plaintiff's choice of forumhsuld be afforded significant deference.

The second Chrysle€reditfactor is “the accessibility of witnesses and other sources of

proof.” 928 F.2d at 1516. “The convenience of wses is the most important factor in deciding

a motion under 8§ 1404(a).” Emp’rs Mut. Cas.,, 4.8 F.3d at 1169 (qting Cook v. Atchison,

Topeka & Santa Fe R.R. C&16 F. Supp. 667, 669 (D. Kan. 1993)) (internal quotation marks

omitted).
2 It appears uncontested that plaintiff residetheNorthern District of Oklahoma. SBét.
#2,atl.



To demonstrate inconvenience, the movanst (1) identify the witnesses and their
locations; (2) “indicate the quality or materiality of the[ir] testimony”; and (3)
“show[ ] that any such witnesses were unwilling to come to trial ... [,] that deposition
testimony would be unsatisfactory[,] or thia¢ use of compulsory process would be
necessary.”

Id. (quoting_Scheidt956 F.2d at 966) (alterations in originaBtein states that the every witness

relevant to its employment decision regarding pl#iigilocated in Arkansas. Dkt. # 21, at 5; see
alsoDkt. # 17, at 3. However, Stein has identified only one potential witness (Derek Goodlin,
president of Stein), and, while Stein has demonstrated the materiality of his testimony, Stein has
failed to show that Goodlin would be unwillinggome to trial, that deposition testimony would be
unsatisfactory, or that compuls@yocess would be necessary. B&e # 17, at 1-2. Additionally,
plaintiff has stated that potential withesses, ineiggilaintiff's wife, the patients for whom plaintiff
performed his services, and physical therapy assssteith whom plaintiff worked, reside in the
Northern District of Oklahoma. Dkt. # 20, at 4-5Given Stein’s failure to demonstrate

inconvenience, as required by Emp’rs Mut. Cas., thts factor does not weigh in favor of transfer.

The third_ChrysleCreditfactor is the cost of making necessary proof. 928 F.2d at 1516.

Stein states that the most “cofieetive way to try this case would be in Arkansas” because trial
in Oklahoma *“would require significant travel by witnesses and attorneys and unnecessary
expenses.” Dkt. # 17, at*3‘This argument fails to justify transfer because the record contains

no evidence concerning the potential costs of litigathe case” in Oklahoma. Emp’rs Mut. Cas.,

3 The Court notes that Langster is alleged to rasittee Northern District of Oklahoma. Dkt.
# 20-1, at 1. Plaintiff also stz that his treating physicians are located in Oklahoma. Dkt.
# 20, at 4. However, he does specify the district in whicthey reside, only where he was
treated._Sedl. at 4; Dkt. # 20-1, at 1.

4 Stein also states that plaintiff's “employmeatord and all other relevant documents are
maintained in Arkansas.” Dkt. # 17, at 3.
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Co., 618 F.3d at 1169. Neither party has shown thaster will substantially enhance or decrease
the expense to the parties, and the Court finds that this is a neutral factor.

The eightR Chrysler Credit factor is the advantage bfving a local court determine

guestions of local law. 928 F.2d1#816. Stein offers no specific argent as to this factor, stating
only that “[e]very factor in thigase, with the exception of theapitiff's choice of forum, weighs

in favor of transferring the case Aokansas district court.” Dk# 17, at 3. However, plaintiff's
complaint alleges that Stein has violated fedexa) as well as the OADADkt. # 2, at 1. Because
this case concerns matters of Oklahoma law, fadtor weighs against transfer of venue.  See

Emp’rs Mut. Cas., Cp618 F.3d at 1170 (“When the merits of an action are unique to a particular

locale, courts favor adjudication by a court sitting in that locale.”).

The final_ChrysleCreditfactor is “all other consideratiormd a practical nature that make

a trial easy, expeditious and econoahi” 928 F.2d at 1516Plaintiff argues that a transfer to the
Western District of Arkansas would create a hardship for him because of his degenerative disk

disease, “which affects his ability it for long periods of time,” and the fact that the district court

Stein offers no specific argument as t@ #ourth (enforceability of judgment), fifth
(obstacles to a fair trial), sixth (congestiatkets), or seventh (conflict of laws) Chrysler
Credit factors, stating only that “[e]very factam this case, with the exception of the
plaintiff's choice of forum, weighs in favasf transferring the case to Arkansas district
court.” Dkt. # 17, at 3. $in’s unsupported statement is unpersuasive. The Court does not
find that the fourth, fifth, or seventh factorsiglefor or against transfer of venue. However,
the sixth factor weighs against transfer ttzes Western District of Arkansas has a more
congested docket than the Northern District of Oklahoma E8g®rs Mut. Cas., Co618

F.3d at 1169 (“When evaluating the administeadifficulties of court congestion, the most
relevant statistics are the median time from filing to disposition, median time from filing to
trial, pending cases per judge, and averagghted filings per judge.”); Administrative
Office of the U.S. Courts, Federab@t Management Statistics March 2014S. Courts
(last visited Aug. 6, 2014), http://www.uscourts.gov/viewer.aspx?doc=/
uscourts/Statistics/FederalCourtManagemeitSics/2014/districtdms-profiles-march-
2014.pdf&page=1.




for the Western District of Arkaas is “a drive of about six hours each way.” Dkt. # 20, at 8-9; see
alsoDkt. # 20-2° Again, Stein offers no specific argument as to this factor. D&ee# 17, at 3.
This factor does not weigh in favor of transfer.
Stein does advance an argument in its re@y ihnot found within any of the Chrysler
Creditfactors: that the venue prowsis of the ADA weigh in favor af transfer. Dkt. # 21, at 2-5.
A disability discrimination action may be brought in
[1] any judicial district in the State in which the unlawful employment practice is
alleged to have been committed, [2] in jilnicial district in which the employment
records relevant to such practice are maintained and administered, or [3] in the
judicial district in which the aggrieved ®n would have worked but for the alleged
unlawful employment practice, but [4] ifelmespondent is not found within any such
district, such an action may be brought witlthe judicial district in which the
respondent has his principal office.
42 U.S.C. § 2000e-5(f)(3) Additionally, “[flor purposes of sections 1404 and 1406 of Title 28, the
judicial district in which the respondent has his principal office shall in all cases be considered a
district in which the action might have been brought.” 8tein argues that venue is proper in

Arkansas under three of the four venue provisamsproper in Oklahoma under, at most, only one

of the four venue provisiorfsDkt. # 21, at 2. Defendant conflatihe test of where venue is proper

It is unclear from plaintiff sesponse why he believes the Western District of Arkansas will
assign his case to El Dorado, Arkansas,ratdo Fort Smith, Arkansas. Compdkt. #

20, at 9 n.3, withunited States District CoYestern District of Arkansabl.S. Courts (last
visited Aug. 6, 2014), http://www.arwd.uscourts.gov/.

! The procedures of section 2000e-5 are maplglicable to the ADA via 42 U.S.C. §
12117(a).

Plaintiff has not had the opportunity to dispute this assertion, as Stein first raised this
argument in its reply. Compakb¥kt. # 17, withDkt. # 21. Stein alssuggests for the first

time in his reply that venue may not be pmojpeOklahoma. Dkt. # 21, at 4. However,
Stein’s motion to transfer venue does restlsdismissal for improper venue under Fed. R.
Civ. Pro. 12(b)(3)._SegenerallyDkt. # 17. As Stein has nfied a motion to dismiss based

on improper venue, the Court will not consider this argument.
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(i.e.,42 U.S.C. § 2000e-5(f)(3)) with the test of whethwansfer of venue oper (i.e., the factors

enumerated in Chrysl€@redi). The number of ways in which mee is proper is not, in itself, a

ChryslerCreditfactor. The cases cited by Stein in suppbits argument are inapposite. One dealt

with a transfer under 28 U.S.C. § 1406(apt 28 U.S.C. § 1404(a). Sé&darke v. Loma Linda

Foods, Inc.No. 90-55284, 1991 WL 90170, at *1 (9th Qitay 28, 1991). The other transferred

the case to another district because the propiseett “would be a much more convenient forum

for all of the partieinvolved.” Topliff v. Atlas Air, Inc.,6CF.Supp2d1175 118((D. Kan.1999)
(emphasiadded)’® The mere fact that venue in Arkansas may be proper in more ways than venue
in Oklahoma has no bearing on the appropriateness of transferring venue.

Steir has failed to establis| thai a single Chrysle Credii factor weighsin favor of transfer.

As such it has failed to mee the burder of establis| thai plaintiff's choselforumis inconvenient.

In consideratio of all of theChryslel Credi factors the Cour finds that this cas¢shoulc not be

transferred.
IT IS THEREFORE ORDERED that Defendant’'s Motion to Transfer Venue and Its
Opening Brief In Support (Dkt. # 17) denied.

DATED this 6th day of August, 2014.

(lece ¥ EAL
vl

CLAIRE V. EAGAN (UJ

UNITED STATES DISTRICT JUDGE

9 Section 1406(a) applies only if case has bded in an improper district or division. 28
U.S.C. § 1406(a).

10 In Topliff, the court found that the plaintiff “and presumably most of his withesses” were

located 150 miles closer to the city in whick thal would most likelye held if the motion

to transfer was granted than to the citwimch the trial would be held if the motion were
denied. 60 F. Supp. 2d at 1179-8the court further stated that, “[i]t appears to the court
that the only person involved in this caskeomvould be inconvenieed if this case were
transferred to Colorado would be plaintiff's counsel.” dt11180.
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