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VWNUC"EQWPV["UJGTKHHÓU"" " +"
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QRKPKQP"CPF"QTFGT"
"

Dghqtg"vjg"Eqwtv"ku"vjg"FghgpfcpvuÓ"Oqvkqp"vq"Fkuokuu"Eqornckpv"*Fqe0"38+0""Fghgpfcpvu"

ctiwg"vjcv"RnckpvkhhuÓ"enckou"cickpuv"vjgo"ujqwnf"dg"fkuokuugf"rwtuwcpv"vq"Hgf0"T0"Ekx0"R0"34*d+*8+"

hqt"hcknwtg"vq"uvcvg"c"encko"wrqp"yjkej"tgnkgh"oc{"dg"itcpvgf0""Rnckpvkhhu"jcxg"uwdokvvgf"c"Tgurqpug"

*Fqe0"39+."cpf"Fghgpfcpvu"jcxg"hkngf"c"Tgrn{"*Fqe0"3:+0"

K0" RnckpvkhhuÓ"Cnngicvkqpu"

Vjg"hqnnqykpi"ku"c"uwooct{"qh"RnckpvkhhuÓ"hcevwcn"cnngicvkqpu<"

Rnckpvkhh" Tqdgtvc" Fcorh/Ciwknct" *ÐFcorh/CiwknctÑ+" ku" c" nkegpugf" rtqhguukqpcn" dckn"

dqpfuocp." cpf" ujg" qrgtcvgu" jgt" dckn" dqpf" dwukpguu" vjtqwij" Chhqtfcdng" Dckn" Dqpfu." Kpe0"

*ÐChhqtfcdngÑ+."nqecvgf"kp"Vwnuc."Qmncjqoc0""Rnckpvkhh"Vgtt{"L0"Jqtvqp"*ÐJqtvqpÑ+"ycu"cp"gornq{gg"

qh"Chhqtfcdng"fwtkpi"vjg"tgngxcpv"vkog0""Jqtvqp"jcf"rtgxkqwun{"dggp"c"nkegpugf"dckn"dqpfuocp"dwv"

ycu"pqv"nkegpugf"cv"vjg"vkog0"

Rnckpvkhhu"cnngig"vjcv"Chhqtfcdng"cpf"Fcorh/Ciwknct"tgegkxgf"fkurctcvg"vtgcvogpv"htqo"vjg"

Vwnuc"Eqwpv{"UjgtkhhÓu"Qhhkeg"*ÐVEUQÑ+"hqt"ocp{"{gctu0""Vjg{"dgnkgxg"vjcv"vjku"vtgcvogpv"uvgou"

htqo"cpkoqukv{"dgvyggp"Fcorh/Ciwknct"cpf"cpqvjgt"dckn"dqpfuocp."Twuv{"Tqdgtvu"*ÐTqdgtvuÑ+0""

Tqdgtvu."kp"vwtp."cnngigfn{"tgegkxgf"rtghgtgpvkcn"vtgcvogpv"htqo"vjg"VEUQ."yjkej"kpenwfgf"dgkpi"

cnnqygf"vq"fkuvtkdwvg"dwukpguu"ectfu"cv"vjg"Lckn0"""
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" Qp"qt"cdqwv"Hgdtwct{"36."4236."ogodgtu"qh"vjg"VEUQ"gpvgtgf"ChhqtfcdngÓu"dwukpguu"cpf"

cttguvgf"gornq{gg"Lcem"Uejgxkpi"*ÐUejgxkpiÑ+"qp"cp"qwvuvcpfkpi"ycttcpv"tgncvkpi"vq"wprckf"hkpgu0""

Uejgxkpi"ycu"vjgp"kpvgttqicvgf"d{"vjg"VEUQ"cpf"rwujgf"vq"eqqrgtcvg"ykvj"VEUQÓu"kpxguvkicvkqp"

qh"Fcorh/Ciwknct"cpf"Chhqtfcdng0""Qp"Hgdtwct{"3;."4236."vjg"VEUQ"qdvckpgf"c"ugctej"ycttcpv"vq"

ugctej"ChhqtfcdngÓu"dwukpguu0" "Ceeqtfkpi"vq" vjg"ugctej"ycttcpv." ncy"gphqtegogpv"qhhkegtu"ygtg"

rgtokvvgf"vq"ugctej"hqt"cpf"eqnngev"vjg"hqnnqykpi<""eqorwvgtu."eqorwvgt"u{uvgou."fcvc."cpf"qvjgt"

eqorwvgt/tgncvgf" rtqrgtv{=" cp{" nqemgf" eqorctvogpv." hkng" ecdkpgv." fgum" ftcygt." uchg." qt" enqugv"

ecrcdng"qh"uvqtkpi"rcrgt"fqewogpvu="gornq{gg"tgeqtfu="gornq{gg"yqtm"uejgfwng"jkuvqtkgu="rqnkekgu"

cpf" rtqegfwtgu" vjcv" tghngev" ChhqtfcdngÓu" fc{/vq/fc{" qrgtcvkqpu=" cpf" hkngu" tgncvkpi" vq" dwukpguu"

vtcpucevkqpu"qp"dqpfu"igpgtcvgf"d{"kpfkxkfwcnu"gornq{gf"cv"Chhqtfcdng0"

Vjg"ugctej"ycttcpv"ycu"qdvckpgf"dcugf"qp"cp"chhkfcxkv"uyqtp"d{"Fghgpfcpv"Itgi"Dtqyp"

*ÐDtqypÑ+."c"fgvgevkxg"ykvj"vjg"VEUQ0""Vjg"chhkfcxkv"uvcvgf"vjcv"vjgtg"ycu"rtqdcdng"ecwug"hqt"vjg"

kuuwcpeg"qh"vjg"ycttcpv"dgecwug"Uejgxkpi"ycu"c"eqpxkevgf"hgnqp"yjq"yqwnf"eqpuvtwev"cpf"rtgrctg"

dckn"dqpf"eqpvtcevu"ykvjqwv"dgkpi"ikxgp"vjg"rqygt"vq"fq"uq"d{"vjg"Uvcvg"qh"Qmncjqoc0""Vjg"chhkfcxkv"

cnuq"uvcvgf"vjcv"kv"ycu"eqooqp"rtcevkeg"cv"Chhqtfcdng"vq"ceegrv"rc{ogpvu"htqo"kpfkxkfwcnu"fgurkvg"

jcxkpi"mpqyngfig"vjcv"vjqug"kpfkxkfwcnu"jcf"KEG"jqnfu"cpf"yqwnf"pqv"dg"tgngcugf0""Ncuvn{."vjg"

chhkcpv"cuugtvgf"vjcv"jg"Ðuvtqpin{"dgnkgxg]f_"Ot0"Uejgxkpi"ycu"ykvjkp"vjg"ueqrg"qh"jku"gornq{ogpv"

cpf"ukipgf"dckn"dqpfu"qp"dgjcnh"qh"Otu0"Tqdgtvc"Cpp"Fcorh/Ciwknct"fwtkpi"jku"cuukipgf"ujkhv"cu"

c"uwrgtxkuqt"ykvj"Chhqtfcdng"Dckn"Dqpfu0Ñ""*Fqe0"5/4"cv"5+0"

" Fghgpfcpv"Oclqt"Vjqocu"Jwemgd{"*ÐJwemgd{Ñ+"ngf"c"itqwr"qh"cdqwv"vgp"ogodgtu"qh"vjg"

VEUQ"yjq"gzgewvgf"vjg"ugctej"ycttcpv"qp"Hgdtwct{"3;."42360""Vjg"itqwr"ugctejgf"ChhqtfcdngÓu"

rtgokugu"cpf"eqphkuecvgf"pwogtqwu"hkngu"cpf"qvjgt"rtqrgtv{." kpenwfkpi"eqorwvgtu"cpf"c"ugtxgt0""

Vjg"VEUQ"qhhkegtu"cnuq"wvknk¦gf"c"M/;"fwtkpi"vjg"ugctej0""Cv"vjg"eqpenwukqp"qh"vjg"ugctej."Jqtvqp"
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ycu"cttguvgf"qp"cnngicvkqpu"vjcv"jg"ycu"rgthqtokpi"cevu"qh"c"dckn"dqpfuocp"ykvjqwv"c"nkegpug."kp"

xkqncvkqp"qh"Okla. Stat. vkv0"7;."¸"353305*C+0" "Jqtvqp"ycu"dqqmgf"kp"vjg"Vwnuc"Eqwpv{"Lckn"qp"c"

hgnqp{"eqornckpv"cpf"ycu"kpkvkcnn{"jgnf"ykvjqwv"dqpf0""Ncvgt."jku"dckn"ycu"ugv"d{"c"Vwnuc"Eqwpv{"

Fkuvtkev"Eqwtv"Lwfig"cv"&7.2220"""

Vjg"pgzv"fc{."qp"Hgdtwct{"42."4236." vjg"VUEQ"cttguvgf"Fcorh/Ciwknct"qp"c"ejctig"qh"

rgtokvvkpi"Jqtvqp"vq"rgthqto"cevu"qh"c"dckn"dqpfuocp"ykvjqwv"c"nkegpug0""Fcorh/CiwknctÓu"nkegpug"

vq"cev"cu"c"dckn"dqpfuocp"ycu"vgorqtctkn{"uwurgpfgf"wpvkn"vjg"Vwnuc"Eqwpv{"Fkuvtkev"Eqwtv"jgnf"

vjcv"vjg"rtqugewvkqp"ncemgf"rtqdcdng"ecwug"vq"ejctig"gkvjgt"jgt"qt"Jqtvqp"ykvj"c"etkog0"

KK0" Fkuokuucn"Uvcpfctfu"

Kp" twnkpi" qp" c"oqvkqp" vq" fkuokuu" hqt" hcknwtg" vq" uvcvg" c" encko." Ðvjg" eqwtv"owuv" nkdgtcnn{"

eqpuvtwg" vjg" rngcfkpiu" cpf"ocmg" cnn" tgcuqpcdng" kphgtgpegu" kp" hcxqt" qh" vjg" pqp/oqxkpi" rctv{0Ñ""

Broker’s Choice of Am., Inc. v. NBC Universal, Inc.." :83" H05f" 32:3." 3327" *32vj" Ekt0" 4239+0""

Jqygxgt." rnckpvkhhu" owuv" rngcf" uwhhkekgpv" hcevwcn" cnngicvkqpu" Ðvq" uvcvg" c" encko" vq" tgnkgh" vjcv" ku"

rncwukdng"qp"kvu"hceg0Ñ""Id0"cv"3326"*swqvkpi"Bell Atl. Corp. v. Twombly."772"W0U0"766."792"*4229++0""

ÐC"encko"jcu" hcekcn" rncwukdknkv{"yjgp" vjg"rngcfgf" hcevwcn" eqpvgpv" cnnqyu" vjg" eqwtv" vq"ftcy" vjg"

tgcuqpcdng"kphgtgpeg"vjcv"vjg"fghgpfcpv"ku"nkcdng"hqt"vjg"okueqpfwev"cnngigf0Ñ""Ashcroft v. Iqbal, 

778"W0U0"884."89:"*422;+0""C"eqornckpv"vjcv"ogtgn{"ÐÒvgpfgtu"pcmgf"cuugtvkqp]u_Ó"fgxqkf"qh"Òhwtvjgt"

hcevwcn"gpjcpegogpvÓÑ"fqgu"pqv"ucvkuh{"vjg"rngcfkpi"uvcpfctf0""Id. cv"89: *swqvkpi"Twombly."772"

W0U0"cv"779+0"""

KKK0" Cpcn{uku"
"
C0" Rtgnkokpct{"Kuuwg"

Vjg"hktuv"pcogf"fghgpfcpv"kp"RnckpvkhhuÓ"Eqornckpv"ku"vjg"ÐVwnuc"Eqwpv{"UjgtkhhÓu"Qhhkeg0Ñ""

*See"Fqe0"3+0" "Cu"pqvgf"d{"Fghgpfcpvu." vjg"UjgtkhhÓu"Qhhkeg" ku"pqv"c" ngicnn{"uwcdng"gpvkv{0" "See 

Lindsey v. Thomson." 497"H0"CrrÓz"966."969" *32vj"Ekt0"Ugrv0" 32." 4229+" *wprwdnkujgf+="Reid v. 
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Hamby."Pq0";7/9364."3;;9"YN"759;2;."cv",8"*32vj"Ekt0"Ugrv0"4."3;;9+"*wprwdnkujgf+"*ÐYg"pqy"

jqnf"vjcv"cp"Qmncjqoc"ÒujgtkhhÓu"fgrctvogpvÓ"ku"pqv"c"rtqrgt"gpvkv{"hqt"rwtrqugu"qh"c"̧ "3;:5"uwkv0Ñ+=""

Dean v. Barber." ;73" H04f" 3432." 3436" *33vj" Ekt0" 3;;4+" *ÐUjgtkhhÓu" fgrctvogpvu" cpf" rqnkeg"

fgrctvogpvu"ctg"pqv"wuwcnn{"eqpukfgtgf"ngicn"gpvkvkgu"uwdlgev"vq"uwkv]0_Ñ+0"""Kp"hcev."wpfgt"Okla. Stat. 

vkv0" 3;." ¸" 6." uwkvu" cickpuv" c" eqwpv{" kp"Qmncjqoc"owuv" dg" dtqwijv" cickpuv" vjg" dqctf" qh" eqwpv{"

eqookuukqpgtu0"""

Rnckpvkhhu"jcxg"tgswguvgf"ngcxg"vq"cogpf."dwv"vjg"Eqwtv"hkpfu"uwej"cogpfogpv"wppgeguuct{"

yjgtg" Rnckpvkhhu" ctg" cntgcf{" dtkpikpi" vjg" ucog" enckou" cickpuv" vjg" Vwnuc"Eqwpv{" Ujgtkhh" kp" jku"

qhhkekcn"ecrcekv{0""See Kentucky v. Graham."695"W0U0"37;."388"*3;:7+"*ÐCu"nqpi"cu"vjg"iqxgtpogpv"

gpvkv{" tgegkxgu"pqvkeg"cpf"cp"qrrqtvwpkv{" vq"tgurqpf."cp"qhhkekcn/ecrcekv{"uwkv" ku." kp"cnn" tgurgevu"

qvjgt" vjcp"pcog." vq"dg" vtgcvgf"cu"c"uwkv"cickpuv" vjg"gpvkv{0Ñ+0" "Hqt" vjku" tgcuqp." vjg"Eqwtv"fgpkgu"

Rnckpvkhhu"tgswguv"cpf"jgtgd{"fkuokuugu"RnckpvkhhuÓ"enckou"cickpuv"vjg"Vwnuc"Eqwpv{"UjgtkhhÓu"Qhhkeg0"

Vjg"Eqwtv"yknn"pqy"rtqeggf"d{"gzcokpkpi"vjg"uwhhkekgpe{"qh"RnckpvkhhuÓ"hcevwcn"cnngicvkqpu"

cu"vq"hqtogt"Vwnuc"Eqwpv{"Ujgtkhh"Uvcpng{"Incp¦"kp"jku"kpfkxkfwcn"ecrcekv{"cpf"ewttgpv"Ujgtkhh"Xke"

Tgicncfq"kp"jku"qhhkekcn"ecrcekv{0"Vjg"Eqwtv"yknn"vjgp"cfftguu"RnckpvkhhuÓ"enckou"cu"vq"vjg"tgockpkpi"

kpfkxkfwcn"fghgpfcpvu<"Vjqocu"Jwemgd{."Gtke"Mkvej."cpf"Itgi"Dtqyp0"

D0" Uvcpng{"Incp¦"Î"Kpfkxkfwcn"Ecrcekv{"

Kp"qtfgt"vq"uvcvg"c"rncwukdng"encko"cickpuv"Incp¦"kp"jku"kpfkxkfwcn"ecrcekv{."Rnckpvkhhu"owuv"

cnngig"hcevu"ujqykpi"vjcv"Incp¦"ycu"rgtuqpcnn{"kpxqnxgf"kp"vjg"wpfgtn{kpi"eqpuvkvwvkqpcn"xkqncvkqp"

vjtqwij"jku"qyp"rctvkekrcvkqp"qt"uwrgtxkuqt{"eqpvtqn0""Moya v. Garcia.":;7"H05f"344;."3455"*32vj"

Ekt0"423:+0""Vjg"qpn{"cnngicvkqpu"kp"vjg"Eqornckpv"urgekhkecnn{"ogpvkqpkpi"Incp¦"ctg"vjg"hqnnqykpi<"

/" ÐFghgpfcpv"Uvcpng{"Incp¦"ku"vjg"gngevgf"Ujgtkhh"qh"Vwnuc"Eqwpv{."Uvcvg"qh"
Qmncjqoc0Ñ"*Fqe0"3"cv"̨"7+0"

/" ÐFgurkvg" mpqyngfig" qh" vjg" qpiqkpi" fkurctcvg" vtgcvogpv" qh" Chhqtfcdng."
Fcorh/Ciwknct"cpf"Jqtvqp."VEUQ"cpf"Ujgtkhh"Uvcpng{"Incp¦"jcxg"hckngf"vq"
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uwhhkekgpvn{"oqpkvqt"cpf"uwrgtxkug"vjqug"gorqygtgf"d{"vjg"dcfig"cpf"tcpm"
dguvqygf"wrqp"vjgo"d{"VEUQ"cpf"Incp¦0Ñ"*Id0"cv"̨"73+0"

/" ÐHwtvjgt." Chhqtfcdng" cpf" Fcorh/CiwknctÓu" eqpuvkvwvkqpcn" tkijvu" ygtg"
xkqncvgf"d{" vjg" cevu"qh" vjg"VEUQ."Incp¦."Jwemgd{."Mkvej" cpf"Dtqyp"cu"
fguetkdgf" jgtg" kp" cdqxg." kpenwfkpi" dwv" pqv" nkokvgf" vq" vjg" ugk¦wtg" qh"
eqorwvgtu."gngevtqpkeu."fqewogpvu"cpf"hkngu"wptgncvgf"cpf"wppgeguuct{"hqt"
vjg"ocvvgtu"ugv"hqtvj"kp"vjg"Chhkfcxkv"hqt"Ugctej"Ycttcpv0Ñ""*Id0"cv"̨"79+0"

/" ÐChhqtfcdngÓu"cpf"Fcorh/CiwknctÓu"eqpuvkvwvkqpcn"tkijvu"ygtg"xkqncvgf"d{"
vjg"cevu"qh"vjg"VEUQ."Incp¦."Jwemgd{."Mkvej"cpf"Dtqyp."kpenwfkpi"dwv"pqv"
nkokvgf"]vq_"vjg"ugk¦wtg"qh"eqorwvgtu."gngevtqpkeu."fqewogpvu"cpf"hkngu"dcugf"
wrqp"c"hcnug"cpf"okungcfkpi"Chhkfcxkv"hqt"Ugctej"Ycttcpv0Ñ"*Id0"cv"̨"7:+0"

"
Rnckpvkhhu" fq"pqv" cnngig" vjcv"Incp¦"rgtuqpcnn{" rctvkekrcvgf" kp"qdvckpkpi"qt" gzgewvkpi" vjg" ugctej"

ycttcpv." pqt" fq" Rnckpvkhhu" cnngig" vjcv" Incp¦" rgtuqpcnn{" rctvkekrcvgf" kp" vjg" cttguv" qh" Jqtvqp" qt"

Fcorh/Ciwknct0""Kpuvgcf."Rnckpvkhhu"crrgct"vq"tgn{"qp"c"vjgqt{"qh"uwrgtxkuqt{"nkcdknkv{0""

Kp"qtfgt"vq"uweeggf"qp"c"uwrgtxkuqt{"nkcdknkv{"vjgqt{."c"rnckpvkhh"owuv"cnngig"cp"Ðchhktocvkxg"

nkpmÑ"dgvyggp"vjg"uwrgtxkuqt"cpf"vjg"cnngigf"eqpuvkvwvkqpcn"xkqncvkqp0""Estate of Booker v. Gomez."

967"H05f"627."657"*32vj"Ekt0"4236+"*swqvkpi"Schneider v. City of Grand Junction Police Dep’t."

939"H05f"982."989"*32vj"Ekt0"4235++0""Vjku"ku"dgecwug"¸"3;:5"Ðfqgu"pqv"cwvjqtk¦g"nkcdknkv{"wpfgt"c"

vjgqt{" qh" tgurqpfgcv" uwrgtkqt0Ñ" " Id0" *swqvkpi" Schneider." 939" H05f" cv" 989+0" " Vjg" tgswktgf"

Ðchhktocvkxg" nkpmÑ" jcu" vjtgg" tgncvgf" rtqpiu<" Ð*3+" rgtuqpcn" kpxqnxgogpv." *4+" uwhhkekgpv" ecwucn"

eqppgevkqp."cpf"*5+"ewnrcdng"uvcvg"qh"okpf0Ñ""Dodds v. Richardson."836"H05f"33:7."33;7"*32vj"Ekt0"

4232+0"""

ÐDghqtg"vjg"Uwrtgog"EqwtvÓu"fgekukqp"kp"Ashcroft v. Iqbal."c"¸"3;:5"rnckpvkhh"jcf"uqog"

hngzkdknkv{"kp"jqy"vq"guvcdnkuj"c"uwrgtxkuqt{"fghgpfcpvÓu"rgtuqpcn"kpxqnxgogpv<"ujg"eqwnf"fq"uq"d{"

ujqykpi" rgtuqpcn" rctvkekrcvkqp." gzgtekug" qh" eqpvtqn" qt" fktgevkqp=" hcknwtg" vq" uwrgtxkug=" qt"

rtqownicvkqp." etgcvkqp." korngogpvcvkqp." qt" wvknk¦cvkqp" qh" c" rqnke{" vjcv" ecwugf" c" fgrtkxcvkqp" qh"

rnckpvkhhÓu"tkijvu0Ñ""Keith v. Koerner.":65"H05f":55.":5:"*32vj"Ekt0"4238+"*kpvgtpcn"swqvcvkqp"octmu"

qokvvgf+" *ekvkpi"Dodds."836"H05f"cv"33;7+0" "Vjg" ncuv"qh" vjqug"qrvkqpu"tgockpu"c"xcnkf"dcuku" hqt"
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¸"3;:5"nkcdknkv{"rquv/Iqbal."see Dodds."836"H05f"cv"33;;."dwv"vjg"Vgpvj"Ektewkv"fqgu"pqv"crrgct"vq"

jcxg"cfftguugf"yjgvjgt"cnngicvkqpu"qh"c"uwrgtxkuqt{"fghgpfcpvÓu"hcknwtg"vq"uwrgtxkug"ecp"ucvkuh{"

Iqbal’s uvtkevgt"nkcdknkv{"uvcpfctf0""Gxgp"cuuwokpi"vjcv"vjg"rgtuqpcn/kpxqnxgogpv"rtqpi"eqwnf"dg"

ucvkuhkgf"d{"cnngicvkqpu"qh"c"hcknwtg"vq"uwrgtxkug."vjg"Eqwtv"hkpfu"vjcv"RnckpvkhhuÓ"ukping."eqpenwuqt{"

cnngicvkqp"eqpegtpkpi"Incp¦Óu"hcknwtg"Ðvq"uwhhkekgpvn{"oqpkvqt"cpf"uwrgtxkug"vjqug"gorqygtgf"d{"

vjg" dcfig" cpf" tcpm" dguvqygf" wrqp" vjgoÑ" ku" kpuwhhkekgpv" vq" ujqy" vjcv" Incp¦Óu" qyp" eqpfwev"

rncwukdn{"ecwugf"cp{"eqpuvkvwvkqpcn"fgrtkxcvkqp0""Cu"pqvgf"cdqxg."ÐÒpcmgf"cuugtvkqp]u_Ó"fgxqkf"qh"

Òhwtvjgt" hcevwcn" gpjcpegogpvÓÑ" fq" pqv" ucvkuh{" vjg" rngcfkpi" uvcpfctf0  Iqbal." 778" W0U0" cv" 89:"

*swqvkpi"Twombly."772"W0U0"cv"779+0  Ykvjqwv"oqtg"fgvckngf"hcevwcn"cnngicvkqpu."Rnckpvkhhu"jcxg"

hckngf"vq"uvcvg"c"encko"cickpuv"Incp¦"kp"jku"kpfkxkfwcn"ecrcekv{03"

E0" Xke"Tgicncfq"Î"Qhhkekcn"Ecrcekv{"

Cp"qhhkekcn"ecrcekv{"encko"igpgtcnn{"tgrtgugpvu"Ðcpqvjgt"yc{"qh"rngcfkpi"cp"cevkqp"cickpuv"

cp"gpvkv{"qh"yjkej"vjg"qhhkegt"ku"cp"cigpv0Ñ"Monell v. Dep’t of Soc. Servs. of City of New York, 658"

W0U0"87:."8;2"p077"*3;9:+="see also Kentucky v. Graham, 695"W0U0"37;."387/88"*3;:7+"*Ð]C_p"

qhhkekcn/ecrcekv{"uwkv"ku."kp"cnn"tgurgevu"qvjgt"vjcp"pcog."vq"dg"vtgcvgf"cu"c"uwkv"cickpuv"vjg"gpvkv{0Ñ+0"

Vjwu."vjg"enckou"cickpuv"Xke"Tgicncfq"kp"jku"qhhkekcn"ecrcekv{"ctg"vtgcvgf"cu"enckou"cickpuv"Vwnuc"

Eqwpv{0"

Vjg"Uwrtgog"Eqwtv"jcu"jgnf"vjcv"Ðc"nqecn"iqxgtpogpv"oc{"pqv"dg"uwgf"wpfgt"¸"3;:5"hqt"

cp"kplwt{"kphnkevgf"uqngn{"d{"kvu"gornq{ggu"qt"cigpvu0Ñ"Monell, 658"W0U0"cv"8;60"Kp"qvjgt"yqtfu."c"

rnckpvkhh"ecppqv"tgn{"qp"c"vjgqt{"qh"tgurqpfgcv"uwrgtkqt"vq"jqnf"c"nqecn"iqxgtpogpv"nkcdng"wpfgt"vjku"

uvcvwvg0""Kpuvgcf."Ðnqecn"iqxgtpogpvu"ctg"tgurqpukdng"qpn{"hqt"Òvjgkt"own"knngicn"cevu0ÓÑ"Connick v. 

"""""""""""""""""""""""""""""""""""""""""""""""""
3" Kv" ku"pqv"engct" htqo"vjg"Oqvkqp" vq"Fkuokuu"yjgvjgt"Incp¦"jcu" tckugf" vjg"fghgpug"qh"swcnkhkgf"
koowpkv{0""*See Fqe0"38"cv"3:/42+0""Dgecwug"vjg"Eqwtv"hkpfu"vjcv"vjg"Eqornckpv"jcu"hckngf"vq"uvcvg"
c"encko"cickpuv"Incp¦"kp"jku"kpfkxkfwcn"ecrcekv{"wpfgt"Hgf0"T0"Ekx0"R0"34*d+*8+."vjg"Eqwtv"pggf"pqv"
eqpfwev"c"swcnkhkgf"koowpkv{"cpcn{uku0"



9"
"

Thompson."785"W0U0"73."82"*4233+"*swqvkpi"Pembaur v. City of Cincinnati."697"W0U0"68;."69;"

*3;:8++0" " Ð]K_v" ku" yjgp" gzgewvkqp" qh" c" iqxgtpogpvÓu" rqnke{" qt" ewuvqo." yjgvjgt" ocfg" d{" kvu"

ncyocmgtu"qt"d{"vjqug"yjqug"gfkevu"qt"cevu"oc{"hcktn{"dg"uckf"vq"tgrtgugpv"qhhkekcn"rqnke{."kphnkevu"

vjg"kplwt{"vjcv"vjg"iqxgtpogpv"cu"cp"gpvkv{"ku"tgurqpukdng"wpfgt"¸"3;:50Ñ"Monell."658"W0U0"cv"8;60""

Vjwu."kp"qtfgt"vq"uvcvg"c"xkcdng"encko"cickpuv"c"nqecn"iqxgtpogpv"wpfgt"¸"3;:5."c"rnckpvkhh"

owuv"cnngig"Ð3+"vjg"gzkuvgpeg"qh"c"owpkekrcn"rqnke{"qt"ewuvqo"cpf"4+"c"fktgev"ecwucn"nkpm"dgvyggp"

vjg"rqnke{"qt"ewuvqo"cpf"vjg"kplwt{"cnngigf0Ñ"Graves v. Thomas."672"H05f"3437."343:"*32vj"Ekt0"

4228+"*ekvkpi"City of Canton, Ohio v. Harris."6:;"W0U0"59:."5:7"*3;:;++0"Vjku"rqnke{"qt"ewuvqo"

tgswktgogpv"fkuvkpiwkujgu"vjg"Ðcevu"qh"vjg"owpkekrcnkv{"htqo"cevu"qh"gornq{ggu"qh"vjg"owpkekrcnkv{."

cpf"vjgtgd{"ocmg]u_"engct"vjcv"owpkekrcn"nkcdknkv{"ku"nkokvgf"vq"cevkqp"hqt"yjkej"vjg"owpkekrcnkv{"ku"

cevwcnn{" tgurqpukdng0Ñ" Pembaur." 697" W0U0" cv" 69;0" Ugxgtcn" v{rgu" qh" cevkqpu" oc{" eqpuvkvwvg" c"

owpkekrcn"rqnke{"qt"ewuvqo."cu"gzrnckpgf"d{"vjg"Vgpvj"Ektewkv"kp"Bryson v. City of Oklahoma City<"

*3+"Ðc"hqtocn"tgiwncvkqp"qt"rqnke{"uvcvgogpvÑ="*4+"cp"kphqtocn"ewuvqo"Ðcoqwp]vkpi_"
vq"Òc"ykfgurtgcf"rtcevkeg"vjcv."cnvjqwij"pqv"cwvjqtk¦gf"d{"ytkvvgp"ncy"qt"gzrtguu"
owpkekrcn"rqnke{."ku"uq"rgtocpgpv"cpf"ygnn"ugvvngf"cu"vq"eqpuvkvwvg"c"ewuvqo"qt"wucig"
ykvj"vjg"hqteg"qh"ncyÓÑ="*5+"Ðvjg"fgekukqpu"qh"gornq{ggu"ykvj"hkpcn"rqnke{ocmkpi"
cwvjqtkv{Ñ="*6+"Ðvjg"tcvkhkecvkqp"d{"uwej"hkpcn"rqnke{ocmgtu"qh"vjg"fgekukqpuÏcpf"
vjg"dcuku" hqt" vjgoÏqh"uwdqtfkpcvgu" vq"yjqo"cwvjqtkv{"ycu"fgngicvgf"uwdlgev" vq"
vjgug"rqnke{ocmgtuÓ"tgxkgy"cpf"crrtqxcnÑ="qt"*7+"vjg"Ðhcknwtg"vq"cfgswcvgn{"vtckp"qt"
uwrgtxkug"gornq{ggu."uq"nqpi"cu"vjcv"hcknwtg"tguwnvu"htqo"Òfgnkdgtcvg"kpfkhhgtgpegÓ"
vq"vjg"kplwtkgu"vjcv"oc{"dg"ecwugf0Ñ"

849"H05f"9:6."9::"*32vj"Ekt0"4232+"*swqvkpi"Brammer-Hoelter v. Twin Peaks Charter Acad.."824"

H05f"3397."33:;/;2"*32vj"Ekt0"4232++0" "Oqtgqxgt." kp"qtfgt" vq"uwtxkxg"c"oqvkqp" vq"fkuokuu."Ðcp"

qhhkekcn"ecrcekv{"encko"owuv"cnngig"uwhhkekgpv"hcevu"vq"ujqy"vjcv"c"urgekhke"rqnke{"qt"ewuvqo"ycu"vjg"

oqxkpi"hqteg"dgjkpf"vjg"cnngigf"xkqncvkqp0Ñ""Dalcour v. City of Lakewood."6;4"H0"CrrÓz";46.";52"

*32vj"Ekt0"4234+"*wprwdnkujgf+0"

" Kp"vjg"rtgugpv"ecug."Rnckpvkhhu"ocmg"ugxgtcn"igpgtcn"uvcvgogpvu"cdqwv"Vwnuc"Eqwpv{"jcxkpi"

c"Ðrgtuqpcn"xgpfgvvcÑ"cickpuv"vjgo."vcmkpi"Ðcfxgtug"cevkqp"cickpuv"vjgo"vq"dgpghkv"c"eqorgvkvqt.Ñ"



:"
"

Ðcvvgorvkpi" vq" hqteg" Rnckpvkhhu" qwv" qh" vjg" dckn" dqpf" dwukpguu.Ñ" cpf" Ðgzjkdkv]kpi_" c" rcvvgtp" qh"

ecnewncvgf."fgnkdgtcvg"cpf"vctigvgf"fkurctcvg"vtgcvogpv"qh"Chhqtfcdng."Fcorh/Ciwknct"cpf"Jqtvqp0Ñ""

*Id0"cv"̨̨"47."6;+0""Vjg"qpn{"urgekhke"cnngicvkqp"qh"fkurctcvg"vtgcvogpvÏcrctv"htqo"vjg"Hgdtwct{"

4236"ugctej"cpf"cttguvu"cv"vjg"egpvgt"qh"vjku"ecugÏku"vjcv"Oclqt"Ujcppqp"Enctm"qh"vjg"VEUQ"ku"

dgnkgxgf" vq" jcxg" qhhgtgf" vq" cuukuv" uqogqpg" kp" vcmkpi" ngicn" cevkqp" cickpuv" Fcorh/Ciwknct" cpf"

Chhqtfcdng"hqt"jcxkpi"jko"tgocpfgf"vq"ewuvqf{0""*Id0"cv"̨"46+0"""

Vjg"Eqwtv" hkpfu" vjcv" vjgug" cnngicvkqpu" ctg" kpuwhhkekgpv" vq" rncwukdn{" ujqy"c" Ðykfgurtgcf"

rtcevkeg"0"0"0"uq"rgtocpgpv"cpf"ygnn"ugvvngf"cu"vq"eqpuvkvwvg"c"ewuvqo"qt"wucig"ykvj"vjg"hqteg"qh"ncy0Ñ""

See Bryson. 849"H05f"cv"9::0  Oqtg"rtqdngocvke"uvknn."Rnckpvkhhu"jcxg"hckngf"vq"cnngig"c"Ðfktgev"ecwucn"

nkpmÑ"dgvyggp" vjku"ÐrcvvgtpÑ"qh"cpvk/eqorgvkvkxg"dgjcxkqt"d{" vjg"Eqwpv{"cpf"cp{"eqpuvkvwvkqpcn"

fgrtkxcvkqp"cnngigfn{"uwhhgtgf"d{"Rnckpvkhhu0""Vjqwij."cu"fkuewuugf"cdqxg."Rnckpvkhhu"cuugtv"vjcv"vjg"

ÐVEUQ" cpf" Ujgtkhh" Uvcpng{" Incp¦" jcxg" hckngf" vq" uwhhkekgpvn{" oqpkvqt" cpf" uwrgtxkug" vjqug"

gorqygtgf"d{"vjg"dcfig"cpf"tcpm"dguvqygf"wrqp"vjgo"d{"VEUQ"cpf"Incp¦.Ñ"*Fqe0"3"cv"̨"73+."

vjgtg"ctg"pq"cnngicvkqpu"vjcv"vjku"hcknwtg"vq"uwrgtxkug"Ðtguwnv]gf_"htqo"Òfgnkdgtcvg"kpfkhhgtgpegÓ"vq"

vjg"kplwtkgu"vjcv"oc{"dg"ecwugf0Ñ""Id0"

D{"hcknkpi"vq"kfgpvkh{"cp{"owpkekrcn"rqnke{"qt"ewuvqo"vjcv"fktgevn{"ecwugf"RnckpvkhhuÓ"cnngigf"

kplwtkgu."vjg"Eqornckpv"hcknu"vq"uvcvg"c"encko"cickpuv"Ujgtkhh"Tgicncfq"kp"jku"qhhkekcn"ecrcekv{0"" 

F0" Eqwpv"Qpg"

Eqwpv"Qpg"tgxqnxgu"ctqwpf"vjg"Hgdtwct{"3;."4236"ugctej"qh"ChhqtfcdngÓu"rtgokugu"cpf"vjg"

ugk¦wtg" qh" eqorwvgtu." gngevtqpkeu." fqewogpvu." cpf" hkngu" htqo" vjqug" rtgokugu0" " Vjg" Eqornckpv"

cuugtvu" vjcv" vjg"ugctej"ycu"knngicn"cpf"dcugf"wrqp"c"Ðhcnug"cpf"okungcfkpi"Chhkfcxkv"hqt"Ugctej"

Ycttcpv0Ñ" " *Fqe0" 3" cv" ̨" 7:+0" " Vjg"Eqornckpv" cnuq" cuugtvu" vjcv" vjg" Vwnuc" Eqwpv{" qhhkegtu"yjq"

gzgewvgf"vjg"ugctej"ycttcpv"knngicnn{"wvknk¦gf"c"M/;"vq"ugctej"hqt"gxkfgpeg"qh"knngicn"ftwiu."yjkej"

ycu"qwvukfg"vjg"ueqrg"qh"vjg"ycttcpv"cpf"pqv"uwrrqtvgf"d{"rtqdcdng"ecwug0""*Id0"cv"̨"57+0"



;"
"

Vjg"vjtgg"kpfkxkfwcn"fghgpfcpvuÏMkvej."Jwemgd{."cpf"DtqypÏjcxg"cnn"tckugf"vjg"fghgpug"

qh"swcnkhkgf" koowpkv{0" "Vq"rngcf"c"rncwukdng"encko" kp"c"ecug"uwdlgev" vq" vjg"swcnkhkgf" koowpkv{"

fghgpug."Rnckpvkhhu"Ðowuv"cnngig"hcevu"uwhhkekgpv"vq"ujqy"*cuuwokpi"vjg{"ctg"vtwg+"vjcv"vjg"fghgpfcpvu"

rncwukdn{"xkqncvgf"vjgkt"eqpuvkvwvkqpcn"tkijvu."cpf"vjcv"vjqug"tkijvu"ygtg"engctn{"guvcdnkujgf"cv"vjg"

vkog0Ñ""Robbins v. Oklahoma."73;"H05f"3464."346;"*32vj"Ekt0"422:+0"

Chvgt"ectghwnn{"tgxkgykpi"vjg"Eqornckpv."vjg"Eqwtv"jcu"hqwpf"vjcv"Fghgpfcpv"Mkvej"ku"qpn{"

ogpvkqpgf"d{"pcog"kp"vjg"hqnnqykpi"vjtgg"cnngicvkqpu<"

/" ÐFghgpfcpv"Mkvej" ku"c"Ugtigcpv"ykvj" vjg"Vwnuc"Eqwpv{"UjgtkhhÓu"Qhhkeg0Ñ""
*Fqe0"3"cv"̨"9+0"

/" ÐChhqtfcdngÓu"cpf"Fcorh/CiwknctÓu"eqpuvkvwvkqpcn"tkijvu"ygtg"xkqncvgf"d{"
vjg"cevu"qh"vjg"VEUQ."Incp¦."Jwemgd{."Mkvej"cpf"Dtqyp"cu"fguetkdgf"jgtgkp"
cdqxg." kpenwfkpi"dwv"pqv" nkokvgf" vq" vjg"ugk¦wtg"qh"eqorwvgtu."gngevtqpkeu."
fqewogpvu"cpf"hkng"wptgncvgf"cpf"wppgeguuct{"hqt"vjg"ocvvgtu"ugv"hqtvj"kp"
vjg"Chhkfcxkv"hqt"Ugctej"Ycttcpv0Ñ""*Id0"cv"̨"79+0"

/" ÐChhqtfcdngÓu"cpf"Fcorh/CiwknctÓu"eqpuvkvwvkqpcn"tkijvu"ygtg"xkqncvgf"d{"
vjg"cevu"qh"vjg"VEUQ."Incp¦."Jwemgd{."Mkvej"cpf"Dtqyp."kpenwfkpi"dwv"pqv"
nkokvgf"]vq_"vjg"ugk¦wtg"qh"eqorwvgtu."fqewogpvu"cpf"hkngu"dcugf"wrqp"c"hcnug"
cpf"okungcfkpi"Chhkfcxkv"hqt"Ugctej"Ycttcpv0Ñ""*Id0"cv"̨"7:+0"

Wpfgt"vjg"uvcpfctfu"ugv"qwv"d{"vjg"Uwrtgog"Eqwtv"kp"Ashcroft v. Iqbal."Ð¸"3;:5"nkcdknkv{"]ecp_"qpn{"

dg" korqugf" wrqp" vjqug" fghgpfcpvu" yjqug" qyp" kpfkxkfwcn" cevkqpu" ecwug" c" eqpuvkvwvkqpcn"

fgrtkxcvkqp0Ñ" Dodds." 836" H05f" cv" 34220" " Tghgttkpi" vq" vjg" fghgpfcpvu" eqnngevkxgn{" ykvj" Ðpq"

fkuvkpevkqp" cu" vq" yjcv" cevu" ctg" cvvtkdwvcdng" vq" yjqoÑ" ocmgu" kv" Ðkorquukdng" hqt" cp{" qh" vjgug"

kpfkxkfwcnu"vq"cuegtvckp"yjcv"rctvkewnct"wpeqpuvkvwvkqpcn"cevu"vjg{"ctg"cnngigf"vq"jcxg"eqookvvgf0Ñ"

Robbins."73;"H05f"cv34720"""

Jgtg."kv"ku"korquukdng"vq"vgnn"yjcv"rctvkewnct"cevu."owej"nguu"yjcv"wpeqpuvkvwvkqpcn"cevu."ctg"

cvvtkdwvcdng" vq"Fghgpfcpv"Mkvej0" "Dgecwug"Rnckpvkhhu" jcxg" pqv"ogv" vjg"okpkocn" pqvkeg" rngcfkpi"

tgswktgogpvu."hwtvjgt"cpcn{uku"qh"swcnkhkgf"koowpkv{"ku"wppgeguuct{."cpf"vjg"Eqwtv"hkpfu"vjcv"Mkvej"

ku"gpvkvngf"vq"swcnkhkgf"koowpkv{"cu"vq"Eqwpv"Qpg0"



32"
"

" Pgzv."Rnckpvkhhu"jcxg"ocfg"vjg"hqnnqykpi"cnngicvkqpu"cickpuv"Fghgpfcpv"Jwemgd{<"

/" Jwemgd{"ngf"vjg"gzgewvkqp"qh"vjg"ugctej"ycttcpv0""*Fqe0"3"cv"̨"55+0"
/" ÐJwemgd{" cpf" crrtqzkocvgn{" 32" ogodgtu" qh" vjg" VEUQ" ugctejgf" cpf"

eqphkuecvgf" pwogtqwu" hkngu." cpf" qvjgt" rtqrgtv{." kpenwfkpi" ChhqtfcdngÓu"
eqorwvgtu"cpf"ugtxgtu0Ñ""*Id0"cv"̨"56+0"

/" Jwemgd{" uvcvgf" vjcv" kv" ycu" Ðwrqp" jku" cwvjqtkv{Ñ" vjcv" c" M/;" ycu" cv" vjg"
rtgokugu"ykvj"vjg"VEUQ"ogodgtu"fwtkpi"vjg"gzgewvkqp"qh"vjg"ugctej0""*Id0"
cv"̨"59+0"

/" Jwemgd{" ycu" jgctf" uvcvkpi" vjcv" jg" ycpvgf" Fcorh/CiwknctÓu" rgtuqpcn"
eqorwvgt"vq"dg"ugk¦gf"htqo"vjg"rtgokugu0""*Id0"cv"̨"5:+0"

/" Jwemgd{"ocfg"vjg"hqnnqykpi"uvcvgogpvu"vq"vjg"ogfkc"hqnnqykpi"vjg"cttguv"
qh"Fcorh/Ciwknct<"ÐFq"{qw"ycpv"vq"dg"dqpfgf"qwv"d{"uqogdqf{"yjqÓu"pqv"
c" hgnqp"qt"uqogdqf{"yjq" ku"c" hgnqpA" "Fq"{qw"ycpv" vq"dg"dqpfgf"qwv"d{"
uqogdqf{"yjq"ku"c"dqpfuocp"cpf"ecp"cev"ngicnn{"cu"c"dqpfuocpA""Qt"yqwnf"
{qw"tcvjgt"jcxg."{qw"mpqy."{qwt"dqpf"ikxgp"vq"{qw"d{"uqogdqf{"yjqÓu"pqv"
cpf"jcxg"{qwt"dqpf"cv"tkumAÑ""*Id0"cv"̨"6:+04"

Cnvjqwij"RnckpvkhhuÓ"cnngicvkqpu"eqpegtpkpi"Jwemgd{"ctg"oqtg"urgekhke"cu"vq"jku"tqng"kp"vjg"

ugctej"cpf"ugk¦wtg"vjcp"vjg"cnngicvkqpu"rgtvckpkpi"vq"Mkvej."vjg"Eqwtv"ku"uvknn"wpcdng"vq"eqpenwfg"

vjcv" Rnckpvkhhu" jcxg" cnngigf" c" rncwukdng" eqpuvkvwvkqpcn" xkqncvkqp" ecwugf" d{" Jwemgd{Óu" eqpfwev0""

Vjgtg"ctg"pq"cnngicvkqpu"vjcv"Jwemgd{"cevgf"wptgcuqpcdn{"kp"tgn{kpi"qp"vjg"ugctej"ycttcpv"qt"vjcv"

jg"rnc{gf"c"rctv"kp"qdvckpkpi"vjg"ycttcpv0""Vjgtg"ku"pq"gzrncpcvkqp"hqt"yj{"vjg"ugk¦wtg"qh"Fcorh/

CiwknctÓu" rgtuqpcn" eqorwvgt" qt" cp{" qvjgt" kvgo"ycu" kortqrgt" cpf" qwvukfg" qh" vjg" ueqrg" qh" vjg"

ycttcpv0""Vjgtg"ku"cnuq"pq"cnngicvkqp"vjcv"vjg"M/;Óu"rtgugpeg"tguwnvgf"kp"cp{"kplwt{"vq"vjg"Rnckpvkhhu0""

See Heck v. Humphrey."734"W0U0"699"*3;;6+"*ÐKp"qtfgt"vq"tgeqxgt"eqorgpucvqt{"fcocigu"0"0"0"vjg"

¸"3;:5"rnckpvkhh"owuv"rtqxg"pqv"qpn{"vjcv"vjg"ugctej"ycu"wpncyhwn."dwv"vjcv"kv"ecwugf"jko"cevwcn."

eqorgpucdng" kplwt{]0_Ñ+0" " Uwdugswgpvn{." vjg" Eqwtv" hkpfu" vjcv" Jwemgd{" ku" gpvkvngf" vq" swcnkhkgf"

koowpkv{"dgecwug"Rnckpvkhhu"jcxg"hckngf"vq"cnngig"hcevu"uwhhkekgpv"vq"ujqy"vjcv"Jwemgd{"rncwukdn{"

xkqncvgf"vjgkt"eqpuvkvwvkqpcn"tkijvu0"

"""""""""""""""""""""""""""""""""""""""""""""""""
4"Rnckpvkhhu"cnuq"kpenwfg"Jwemgd{"kp"vjg"ucog"igpgtcn"cnngicvkqpu."swqvgf"cdqxg."vjcv"kpenwfg"cnn"
vjg"qvjgt"fghgpfcpvu0""*See Fqe0"3"cv"̨̨"79."7:+0"""



33"
"

Ncuvn{." RnckpvkhhuÓ" Eqornckpv" eqpvckpu" vjg" hqnnqykpi" hcevwcn" cnngicvkqpu" rgtvckpkpi"

urgekhkecnn{"vq"Fghgpfcpv"DtqypÓu"tqng"kp"vjg"cnngigf"knngicn"ugctej"cpf"ugk¦wtg<"

/" Chvgt"kpvgttqicvkpi"Uejgxkpi."Dtqyp"uwdokvvgf"cp"chhkfcxkv"kp"uwrrqtv"qh"cp"
crrnkecvkqp"hqt"c"ugctej"ycttcpv"vq"ugctej"ChhqtfcdngÓu"rtgokugu0""*Fqe0"3"
cv"̨"52+0"

/" Vjg"chhkfcxkv"ukipgf"d{"Dtqyp"ycu"Ðhcnug"cpf"okungcfkpi0Ñ""*Id0"cv"̨"7:+05"

Vjg"Eqornckpv"fqgu"pqv"rtqxkfg"hwtvjgt"fgvckn"tgictfkpi"yjcv"ycu"hcnug"qt"okungcfkpi"ykvjkp"vjg"

chhkfcxkv0""Kp"hcev."Rnckpvkhhu"fq"pqv"cnngig"vjcv"Dtqyp"okutgrtgugpvgf"qt"hcnukhkgf"vjg"kphqtocvkqp"

rtqxkfgf"vq"jko"htqo"jku"kpvgttqicvkqp"qh"Uejgxkpi0""Ykvjqwv"oqtg"urgekhke"cnngicvkqpu."vjg"Eqwtv"

hkpfu" vjcv"Rnckpvkhhu"jcxg"hckngf" vq"cnngig"hcevu"uwhhkekgpv" vq"ujqy"vjcv"Dtqyp"rncwukdn{"xkqncvgf"
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