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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SFF-TIR, LLC; STUART FAMILY
FOUNDATION, INC.; ALAN STUART

2012 GST FAMILY TRUST; STUART

2005 GST FAMILY TRUST;
CELEBRATION, LLC; ANURAG
AGARWAL; PETER BUCKLEY; VINCENT
SIGNORELLO and RODNE M. REYNOLDS,

Plaintiffs,
VS. No. ClV 14-0369JB/FHM

CHARLES C. STEPHENSON, JR,;
CYNTHIA A. FIELD; PETER BOYLAN, lII;
LAWERENCE FIELD; CYPRESS
ENGERGY PARTNERS-TIR, LLC;

CEP CAPITAL PARTNERS, LLC;
CYPRESS ENERGY HOLDINGS, LLC and
TULSA INSPECTION RESOURCES, LLC,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (i) thejuests in the Plaintiffs’ Motion to
Strike Affirmative Defenses, filed Novembdr 2015 (Doc. 191)(“Plaintiffs’ Motion to Strike
Affirmative Defenses”); (ii) the requests the Defendants’ Motion foSummary Judgment on
Acquiescence Defense and Brief in Suppdited April 3, 2015 (Doc. 83)(“Defendants’
Acquiescence MSJ"); (iii) the requests in the Defendants’ Second Motion for Summary
Judgment and Brief in Support Thereafed September 14, 2015 (Doc. 154)(“Defendants’
Estoppel MSJ"); (iv) the requestn the Plaintiffs’ Memorandum of Law in Support of Motion
for Partial Summary Judgment on Breach of Fiduciary Duty Claims, filed September 14, 2015

(Doc. 157)(“Plaintiffs’ MSJ"); (v)the requests in the Plaintiffs’ Mon to Strike, filed April 20,
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2015 (Doc. 86), and the requeststhie Plaintiffs’ Motion to Strike Affidavit of Randall Lorett

and Memorandum of Law in Support There@ifed April 20, 2015 (Doc. 87)(collectively

“Motion to Strike Lorett Affidawt”); and (vi) the requests in the Plaintiffs’ Motion in Limine to
Preclude Evidence of Plaintiffs’ Conduct, aBdef in Support, filed October 26, 2015 (Doc.
182)(“Motion in Limine”). The Court Hd a hearing on December 27 and 28, 2016.

The Court sua sponte assesses whether ijunigsliction over the case. The primary
issues that the parties raised that the Court resolves this Memorandum Opinion are
whether: (i) the Court shouldréte, or not allow evidence dtial regarding, the Defendants’
affirmative defenses of acquiescence, uncleamdfiaestoppel, and waive(ii) Delaware or
Oklahoma law governs the Plaintiffs’ claims and tefendants’ affirmative defenses; (iii) the
Plaintiffs’ claims are barred under the theaofyacquiescence; (iv) the Oklahoma common-law
clean hands doctrine bars the Plaintiffs’ clgifyy the Oklahoma common law of waiver bars
the Plaintiffs’ claims; (vi) te Oklahoma common law of estoppmars the Plaintiffs’ claims;
(vii) the Court shouldexpand Securities Exchange Comnussiule 10b-5 to include the force-
seller doctrine; (vi) the entire fairness standard goveths Plaintiffs’ claims for breach of
fiduciary duty; (ix) the Defendants bear the burdéproof that the casbut merger was entirely
fair to the minority shareholderéx) the Defendants are liable foreaching their duty of entire
fairness; (xi) the Court shouldrige the affidavit of Randallorett; (xii) the Court should
preclude evidence at trial of the Akin Gump Letad other letters that the Plaintiffs and the
Plaintiffs’ counsel exchanged with the Deflants between September, 2013, and December,
2013; (xiii) the Courtshould preclude evidence tial of letters sent t@nd received from the
Triangle Capital mezzanine lenders; and (xiv§ @ourt should preclude the Defendants from

mentioning during trial that the Plaintiffs’@residents of stategher than Oklahoma.



The Court finds it advisable, because tbfs opinion’s length and complexity, to
summarize and clarify its holdingsfbee it lays out the case’s fadts the next section. In the
Court’s analysis’ first section, as a preliminary threshold issue, the Court examines sua sponte
whether it has jurisdiction over this case. Twurt concludes that it excises federal question
jurisdiction over the federal setties claims. The Court furer concludes that it exercises
federal diversity jurisdiction over the case’s entireten if the securities claims do not survive a
motion for summary judgment against the securities claims.

In the Court’'s analysis’exond section, the Court exami Oklahoma choice-of-law
rules to determine whether it should apply Delaware or Oklahoma law to the claims and defenses
in the case. The Court concludes that: (i) Delaware law applies to the Plaintiffs’ claims
regarding the cash-out merger, iah entails consideration of éhdefense of acquiescence in
accordance with Delaware law; and (ii) Oklahd@aa applies to the Defendants’ other contract
defenses of equitable estoppel, waiver, and unclean hands.

In the Court’s analysis’ third section, tlB®urt evaluates the Defendants’ Acquiescence
MSJ. The Court concludes that: (i) the Defants did not set up a iv&unctioning committee
of independent directors to examiand approve the merger; (iijudly-informed majority of the
minority shareholders never voted to approwe rierger; (iii) the evidentiary burden to prove
the merger’s entire fairness remains with the ba#ats; (iv) when the Court interprets the facts
in the light most favorable to the PlaintiffsetBefendants do not meeidlevidentiary burden;
and (v) Delaware common law requires the Courdllow any case where the Defendant bears
the burden to prove entire fairness to proceed to trial so that the entire fairness of the transaction
can be evaluated. Accordingly, the Calehies the Defendants’ Acquiescence MSJ.

Because the Court denies the Defendants’ Acquiescence MSJ, in the Court’s analysis’



fourth section, the Court assessies Defendants’ Estoppel MSIhe Court concludes that: (i)
the Defendants’ Estoppel MSJ latg duplicates the Defendants’ guiescence MSg'facts; (ii)
the Defendants fail to demonstrate that threasonably relied on the Plaintiffs’ merger
acceptance or that the alleged reliance causebefendants to suffer a detrimental change of
position; (iii) the Defendants fail to demonstrate tinat Plaintiffs waived their right to challenge
the entire fairness of the conted merger transaction; (iv)@hDefendants fail to demonstrate
that the Plaintiffs undertook ¢hallegedly fraudulent and detfel conduct of which they
complain, thereby failing to show that the Pldiathave unclean hands; (v) the Tenth Circuit is
unlikely to support the Plaintiff£ontention that the forced-selléoctrine is goodaw within the
Tenth Circuit, and therefore the Court should expand SEC rule 10btb include the forced-
seller doctrine and should dismiss the Plaintifésleral securities claims; and (vi) the Supreme
Court of Oklahoma likely would dismiss the Plafifsi state securities claims and the Court,
under the_Erie doctrine’s required deferenceatgtate’s supreme court, should dismiss the
Plaintiffs’ state securities claims. Accordipgthe Court: (i) denies the Defendants’ Estoppel
MSJ in part as it relates to the Oklahos@mmon-law clean hands doctrine, the Oklahoma
common law of waiver, and the Oklahoma coommlaw of estoppel; and (ii) grants the
Defendants’ Estoppel MSJ in paas it relates tesecurities claims, dismissing the securities
claims.

Because the Court only grants in part the Defendants’ Estoppel MSJ, in the Court’s
analysis’ fifth section, the Couadjudges the Plaintiffs’ MSJ. €hCourt concludes that (i) the
entire fairness standard governs the Plaintiffisims for breach of fiduciary duty; (ii) the
Defendants bear the burden of proof that therger was entirely fair to the minority

shareholders; and (iii) the Defendants are lidble breaching their duty of entire fairness,



because the undisputed materadts show that the Defendants diot put into place sufficient

safeguards protecting minority shareholder rightsnaet this burden. Accordingly, the Court
grants in part the Plaintiffs’ MSJ with respectibility under the entiréairness standard. The
Court, however, leaves determination of damagasd only damages -- to Ibesolved at trial.

The Court sixth investigates and adjudges Btaintiffs’ Motion to Strike Affirmative
Defenses. The Court concludes that: (i) rule 12(f) motions to strike are disfavored and should be
denied unless the challenged gdgons have no possible relation logical connection to the
controversy’s subject matter; aig the Court will not “strike’Defendants’ affirmative defenses
of acquiescence, unclean hands, estoppel, v@aider have a possible relation or logical
connection to the controversy’s subject matter. Accordingly, the Court denies the Plaintiffs’
Motion to Strike Affirmative Defases. Nevertheless, given tineique procedural history and
posture of this case, the Courtther concludes that, because ¢#mtire fairness doctrine applies,
the Defendants are precluded fronsireg these defenses at trial.

Further, because the Court grants the BffShMSJ with respect to the Defendants’
liability under the entire fairness standard, lagvonly the determination of damages for the
trial, in the Court’s analysis’ senth section, the Couajppraises the Plaintiffs’ Motion to Strike
Lorett Affidavit. The Court corludes that: (i) the Lorett Affidat is not a pleading; (ii) the
Lorett Affidavit is not redundantimmmaterial, impertinent, or sndalous; and (iiixhat the Court
therefore cannot strike the Lorett Affidavit undelerG6 of the Federal Rudeof Civil Procedure.
Accordingly, the Court denies the Plaifs’ Motion to Strike Lorett Affidavit.

Again, because the Court leaves only théeination of damages for trial, in the
Court’s analysis’ eighth andnal section, the Court also ewvates the Plaintiffs’ Motion in

Limine. The Court concludes that: (i) the AKBump letter’s plain language and other letters



that the Plaintiffs and the Plaintiffs’ counsechanged with the Defendants between September,
2013, and November, 2013, reflect that they arepromise offers under rule 408 of the Federal
Rules of Evidence; (i) the Akin Gump lettand other letters thahe Plaintiffs and the
Plaintiffs’ counsel exchanged with the Dedlants between September, 2013, and November,
2013 do not fall into any ahe rule 408(b) exceptions thagrmit a court to admit compromise-
offer evidence,; (iii) letters semd and received from Triangle Capital are not compromise offers
between the Plaintiffs and th2efendants; and (iv) the TriamglCapital correspondence is not
irrelevant to a determination of the TIR shares’ fair price and is not likely to mislead or confuse
the jury. Accordingly, the Court: (i) grants tRéaintiffs’ Motion In Limine in part, precluding
entry into evidence of the Akin Gump letter antestletters that the Plaintiffs and the Plaintiffs’
counsel exchanged with the Defendants betw&sptember, 2013, and November, 2013; and (ii)
denies the Motion In Limine in part, allowingtiers sent to and received from Triangle Capital
to come into evidence during the trial.

FACTUAL BACKGROUND

“Charles Stephenson is the owner of Redtmtate Capital.” Diendants’ Acquiescence

MSJ § 1, at 7 (stating this fact). See Plaintiffs’ Memorandum of Law in Opposition to

'During the hearing, both parsieagreed that there is significant overlap between the
factual sections in the Defendants’ Acquiescevi&) and the Defendants’ Second MSJ. See Tr.
at 370:7-374:14 (DeMuro, Kagen, Cour The Defendants indicated tae hearing that they do
not object, in the light of this fact, to the Cowriting the factual sections for the Defendants’
two motions for summary judgmetdgether. _See Tr. at 374:9-14 (DeMuro). The parties also
agreed that they approved of the Court’'s probtsdold the facts from Plaintiffs’” MSJ into a
single factual section along witthe facts from the DefendantAcquiescence MSJ and the
Defendants’ Estoppel MSJ. Theourt, therefore: (i) referso facts common to both the
Defendants’ Acquiescence MSJ and the Defenddtgsdppel MSJ colléwely by referring to
the paragraph in the Defendants’ Acquiescence M8d; (ii) places alfacts from across the
three summary judgment motions into a préliany biographical section followed by facts
reported in as near to chronologicall@r as overlapping time periods permit.
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Defendants’ Motion for Summardudgment on Acquiescence Deferfs1, at 8, filed April 20,
2015 (Doc. 84)(“Response to Defendants’ Acoeeese MSJ”)(not disputing this fact).
“Defendant Cynthia Field idhe daughter of Defendant Chew Stephenson.” Plaintiffs’
Memorandum of Law in Support of Motion rfdPartial Summary Judgment on Breach of
Fiduciary Claims | 1, at 3, filed Septemlddr, 2015 (Doc. 157)(*Plaintiffs’ MSJ”)(stating this
fact). See Defendants’ Remse in Opposition to Plaiffs’ Motion for Partial Summary
Judgment on Breach of Fiduciary Duty Claifi@oc. 157), at 2, filed October 5, 2015 (Doc.
170)(“Response to Plaintiffs’ MS)hot disputing thisdct). “Defendant Larence Field is the
husband of Defendant Cynthiaekl and the son-in-law of Bendant Charles Stephenson.”
Plaintiffs’ MSJ | 2, at 3 (stating ithfact). See Response to Rtdi's MSJ at 2 (not disputing
this fact). “Defendant CEP-TIR, LLC['s] ... principals are Defend#s Stephenson, Cynthia
Field and Peter Boylan, [sit]].” Plaintiffs’ MSJ { 3,at 3 (stating this facf). “In 2009, Regent
and Mr. Stephenson individually became together TIR Inc.’s largest shareholder owning
approximately 40% of the TIR Inc. sharesDefendants’ AcquiescenddSJ | 1, at 7 (stating

this fact)® “At the same time a number of the Pldifstiassociated with Alan Stuart acquired a

?In the Plaintiffs’ MSJ, the Plaintiffs word the fact as follows: “Defendant CEP-TIR,
LLC is a Delaware corporatiowhose principals are Defendants Stephenson, Cynthia Field and
Peter Boylan, 1ll.” PlaintiffssMSJ § 3, at 3. The Defendantsmlite that CEP-TIR, LLC is a
corporation, maintaining that ‘iis a limited liability company, no& corporation.” Response to
Plaintiffs’ MSJ at 2. The Defendts do not dispute that Stepisen, Field, orBoylan is a
principal of CEP-TIR. _See Response to RIH81 MSJ at 2. Because the Defendants do not
dispute this latter assertion, the Court deems hetaundisputed and amends the fact’'s text to
reflect that the fact’s ements that are undisputed.

%In Response to Defendants’ Acquiescence MSA S &, the Plaintiffslo not dispute this
fact, but they contend that thfact is “immaterial and irrelevant under the entire fairness
standard of review that governs the TendefeOand Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that agantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previously etbthat arguing a proposed fact at summary
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minority interest in TIR Inc.”Defendants’ Acquiescence MS3fat 7 (statig this fact) “Alan
Stuart is a ‘seasoned, successful, long-term iovestth more than 4Q/ears’ experience in
business development, investment managemand corporate governance.” Defendants’
Acquiescence MSJ | 4, at 7 (stating this factfhe Defendant Lawraxe Field, the son-in-law

of Mr. Stephenson and an officer of Regdrgcame the chairman, and Alan Stuart became a

member of the board of directors of TIR Inc.” Defendants’ Acquiescence MSJ | 5, at 7 (stating

judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Cdisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,

and so does not materially affecétRlaintiffs’ admission of the fact.

* In Response to Defendants’ AcquiescencelM2, the Plaintiffs do not dispute this
fact, but they contend that thfact is “immaterial and irrelevant under the entire fairness
standard of review that governs the TendefeOand Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that agantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previously etbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowery. City of Albuguerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, anmbt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

’In Response to Defendants’ AcquiescenceJMS2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oand Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that asantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previouslyatbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is tnproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.
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this fact). _See Response to Defendants’ Acquiescht8 | 1, at 8 (not disputing this fact). “In
February 2013, Alan Stuart prepared a proposal for Mr. Field, which he named ‘Project Poirot’
to acquire control of TIR, Inc. at $369,507r mhare which he later increased to $385,175.”
Defendants’ Acquiescence MSJ 1 6 (stating this fa¢)n February 11, 2013, Stuart purchased
individual shareholder J.WLorett's TIR Inc. shares fo$275,000 per share.” Defendants’
Acquiescence MSJ 7, at 7 (stating this factPn March 21, 2013, Stuart presented an offer to
the TIR board for TIR Inc. shares of $380,382 gimare.” Defendants’ Acquiescence MSJ 1 8,

at 7 (stating this facf).“On May 16, 2013, Alan Stuart revisais offer to the board, increasing

®In Response to Defendants’ AcquiescenceJMS2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Ofind Merger.” Response to Defendants’
Acquiescence MSJ 1 2, at 8. Contending that adaotmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previouslyatbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

In Response to Defendants’ AcquiescencelMS2, the Plaintiffs do not dispute this
fact, but they contend that thfact is “immaterial and irrelevant under the entire fairness
standard of review that governs the TendefeOand Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that agantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previously etbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowery. City of Albuguerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, anmbt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

®n Response to Defendants’ Acquiescence]MS2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oand Merger.” Response to Defendants’
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the repurchase price to $413,143 per share.” roefiets’ Acquiescence MSY 9, at 8 (stating

this fact)? “The Defendants [Charles C.] Stephems[Peter] Boylan, and [Cynthia A.] Field

were principals in Cypress Ergy Partners-TIR, LLC (“Cypredsnergy Partners’) Defendants’
Acquiescence MSJ 1 10, at 8 (stating this fact). See Response to Defendants’ Acquiescence MSJ
1 1, at 8 (not disputing this fact). “In 2013, tWR Inc. directors (Alan Stuart on the one hand

and Lawrence Field on the otheand) [sought] to acquire conkrof TIR Inc.” Defendants’
Acquiescence MSJ § 11, at 8 (stating tlast)(relying on Videotag Deposition of Rodney
Reynolds Taken on Behalf of the Defenddtagen Nov. 17, 2014), filed Apr. 3, 2015 (Doc. 83-

11)(“Reynolds Depo.”§° “In June 2013, the Defendantsfupleted] the bidding process to

Acquiescence MSJ { 2, at 8. Contending that agantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previously etbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowery. City of Albuguerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, ambt a factual assertion,

and so does not materially affeceétRlaintiffs’ admission of the fact.

°In Response to Defendants’ AcquiescencelMS2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oaind Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that asantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previouslyatbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is tnproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

%The Defendants state in the Defendantstjdiescence MSJ that 013, “two TIR Inc
directors (Alan Stuart on the one hand andviesmce Field on the other hand) engaged in a
competition to acquire control of TIR Inc.Defendants’ Acquiescence MSJ 11, at 8. The
Plaintiffs purport to dispute this fact,lyeng on a June 14, 2013, email from the Special
Committee attaching a proposed Standstill and fmdyy Agreement that depicts a series of
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acquire control of TIR Inc.” Defendants’ Acqueesice MSJ § 13, at 8 (8t&y this fact)(relying
on Affidavit of Randall Lorett, filedApr. 3, 2015 (Doc. 83-2)(“Lorett Aff."}?

“On June 26, 2013, Defendant CEP-TIR, La€juired 26.45 shares of TIR from certain
other shareholders, known as the Pooled Shareholdersplimtary sales transactions.”
Plaintiffs’ MSJ | 4, at 3 (emphasis in the origimsti{ing this fact)._ & Response to Plaintiffs’
MSJ at 2 (not disputing this fact). “Defendastdbsequently referred to this share acquisition as
the ‘Control Acquisition.” Plaintiffs’ MSJ  5at 3 (stating this fact). See Response to
Plaintiff's MSJ at 2 (not dputing this fact). “Betweedune 2013 and October 2013, CEP-TIR
LLC also [acquired] certain other outstanding skanf TIR.” Plaintiffs’ MSJ | 6, at 3 (stating

this fact). See Response to Plaintiff§SJ at 2 (not disputing this fact). “As a result of these

direct, independent offers to skhpolders rather than a compietn between Stuart and Field to
acquire control of TIR, Inc._See ResponseDefendants’ Acquiescence MSJ 3, at 8. The
Court concludes that, whether the bids were coitngebr independent, thepdicate that Stuart
and Field both sought to acquire control of TIR, Inc. The Coeretbre amends the fact as the
Defendants state it in the Defemtsi Acquiescence MSJ to refleitte elements of the fact that
the parties do not dispute.

The Defendants state in the Defendamtstjuiescence MSJ that in “June 2013, the
Defendants won the bidding process to acquirgrol of TIR Inc.” Defendants’ Acquiescence
MSJ 13, at 8. The Plaintiffs purport to dispthis fact, relying oa June 14, 2013, email from
the Special Committee attachiagproposed Standstill and IndeitgnAgreement that depicts a
series of direct, independent offers to shamdrdl rather than a competition between Stuart and
Field to acquire contradf TIR, Inc. See Response to DefemigaAcquiescence MBY 3, at 8-9.

The Court does not find in the fact as writtery andication that the Defendants here assert any
competitive bidding between the two camps, aside perhaps from the Plaintiffs’ use of the verb
“won.” To reflect the factual elements thaeamdisputed, the Court tledore amends the fact

as the Defendants state it in the Defendants’ Acquiescence MSJ.

In the Plaintiffs’ MSJ, the Plaintiffs worthe fact as follows: “Between June 2013 and
October 2013, CEP-TIR LLC also certain other tariding shares of TIR.” Plaintiffs’ MSJ { 6,
at 3. The fact is written as a sentence fragmdagthout any verb.The Defendants purport to
dispute the fact solely on thmasis of “avoidance of doubt,” armdld the word “aagjred” to the
fact. Response to the Plaintiffs’ MSJ at 2. Because of (i) the obvious scrivener’s error; and (ii)
the Plaintiffs’ repeated assertions elsewhtéitat CEP-TIR LLC acquired the outstanding TIR
shares, the Court deems the faavith the Defendants’ interpolatiasf the verb “acquired” -- to
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transactions, Defendants CEP-TIR, LLC,e@tenson, and Cynthia Field . . . became,
collectively, the majority shareholders of TIR, owning at least 69#%e outstanding shares.”
Plaintiffs’ MSJ | 7, at 3 (stating ithfact). _See Response to Rtdfs’ MSJ at 2 (not disputing
this fact). CEP-TIR, LLC, Sghenson, and Field “thereby colle@ly gained control of TIR.”
Plaintiffs’ MSJ | 8, at 4 (statingithfact). See Response to Rtdfs’ MSJ at 2 (not disputing
this fact).

“From June 2013 through December 23,120 the Plaintiff SFF-TIR, LLC was
represented by legal counselDefendants’ Acquiescence MSJL%, at 8 (stating this facty.
“From June 2013 through December 23, 2013, thentffai Stuart Farnly Foundation, Inc.;
Alan Stuart 2012 GST Family Trust; Stuart 2@BST Family Trust; and Celebration, LLC were

represented by legal counselDefendants’ Acquiescence MSJL%, at 8 (stating this fact].

be undisputed.

3In the Response to Defendants’ AcquiesceM&d 2, the Plaintiffslo not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oaind Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that asantmaterial is not diputing a fact, nor is it
specifically controverting a fact kljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previouslyatbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is tnproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

“In Response to Defendants’ AcquiescenceJMS2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oaind Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that asantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previouslyatbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
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“Each of the individual Plaintiffs executed adelivered a proxy to SFF-TIR, LLC to act on his
or her behalf with respeto his or its TIR Inc. shares whighnoxies were in effect on November
2, 2013.” Defendants’ Acquiescence M% 16, at 8 (stating this fact). “[T]he Plaintiffs, led
by Alan Stuart, attempted to nege a sale of their minority &tk of shares to Cypress for a
substantially higher share priteDefendants’ Acquiescence M$JL9, at 9 (stating this fact).

“Following the June 26, 2013 Control Acquisition, and after certain resignations, TIR’s

1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,
and so does not materially affecétRlaintiffs’ admission of the fact.

®n Response to Defendants’ AcquiescenceJMS2, the Plaintiffs do not dispute this
fact, but they contend that thfact is “immaterial and irrelevant under the entire fairness
standard of review that governs the TendefeOand Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that agantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previously etbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowery. City of Albuguerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, ambt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

*The Plaintiffs purport to disputiis fact “to the extent that suggests that there was a
winner-take-all competition in 2013 to acquicentrol of TIR.” Response to Defendants’
Acquiescence MSJ | 6, at 9. The Plaintiffs tlwemtinue, “Plaintiffs otherwise admit that
Plaintiffs attempted to negotiate a substantially higher sale price for their shares, except that
Plaintiffs object to this dct as immaterial and irrelevant.” Response to Defendants’
Acquiescence MSJ | 6, at 9. The Court sees mzmree in the fact, as the Defendants state it,
that the Defendants suggest the existencenohaer-take-all competition in 2013. Furthermore,
contending that a fact is immaia&ris not disputing a fact, nor isspecifically controverting a
fact by directing the Court witparticularity to the recordSee N.D. Okla. LCvR56.1(c). The
Court has previously noted that arguing a proposed fact at summary judgment is immaterial to
the Court’'s disposition of the summary judgmenotion is not effectie¢ to contest a fact:
“Materiality is not proper grist for the statementfafts and is considered properly in the Court’s
legal analysis.”_Lowery v. City of Albugugue, 2011 WL 1336670, at *4 n.8 (D.N.M. Mar. 31,
2011)(Browning, J.). The Plaintiffs’ assertion tlla¢ entire fairness atdard is the operative
standard is a legal conclusiomdanot a factual assertion, anddmes not materially affect the
Plaintiffs’ admission of the fact.
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Board of Directors had three members asOatober 31, 2013: Defendant Lawrence Field,
Defendant Peter Boylan, and Randall Lorett, Rnesident and CEO of TIR.” Plaintiffs’ MSJ |
10, at 4 (stating this fact]. “On September 20, 2013, Cypress Energy Partners Limited
Partnership filed a Registration Statement (idolg the prospectus) for the public offering of
partnership units of TIR shargsyrsuant to the confidentiality provisions of the Jumpstart Our
Business Startups Act.” Defenda’ Acquiescence MSJ | 20, at 9 (stating this fact). See
Response to Defendants’ Acquiescence MSJ  1(radt&lisputing this fagt “As of November

2, 2013, all plaintiffs hadranted proxies to Plaintiff SFF-TI® vote their TIRInc. shares and
agreed among themselves nots#dl their TIR Inc. share®r less than $654,632.” Defendants’
Acquiescence MSJ 1 21, at 9 (stating this f&ctjOn October 31, 2013, Cypress and TIR Inc.

made a Tender Offer [Letter from Cypress EndPgytners to Shareholders of Tulsa Inspection

"The Defendants purport to dispute this f4fior avoidance of doubt,” indicating that
TIR, Inc.’s board of directors “had three mesnb- Mr. Field, Mr. Boylan, and Mr. Lorett -- and
two vacant positions as of October 31, 2013.” spomse to Plaintiffs’ MSJ at 3 (relying on
Letter from Cypress Energy PartnéosShareholders of Tulsa Inspection Resources, Inc. (dated
Oct. 31, 2013), at 3, filed Seft5, 2015 (Doc. 158-3)). The Court astthat this observation is
a difference without a distinctn. Analogously, if one saysaha person is holding up three
fingers on one hand, that statement is the equivafesaying that one isolding up three fingers
on one hand and that the other two fingers enhigind are not being held up. Furthermore, the
Defendants do not dispute that L. Field., Boylangd R. Lorett were the only three sitting TIR,
Inc. board members as of October 31, 2018;Gburt deems this fact to be undisputed.

¥n Response to Defendants’ AcquiescenceJM<S2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oand Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that asantmaterial is not diputing a fact, nor is it
specifically controverting a fact kjirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previouslyatbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is tnproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.
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Resources, Inc. (dated Oct. 31, 2013), filedtS&5, 2015 (Doc. 158-3)(“Tender Offer”)] to TIR
Inc.’s remaining shareholders, includinthe Plaintiffs, for $451,000.” Defendants’
Acquiescence MSJ 1 22, at 9 (stating this fact). See Response to Defendants’ Acquiescence MSJ
1 1, at 8 (not disputing this fact).

The Tender Offer disclosed (i) that thedgi&tration Statement had been filed, (ii)

that Cypress Energy intended to entdoian underwriting agreement for the

public offering of master limited partnershipits and that theqeiity of TIR Inc.

might be dropped into the new publichadied entity, and (iii) the purchase of

shares (and share prices) by whichBredendants acquired TIR Inc. shares.
Defendants’ Acquiescence MSJ § 28,9 (stating this fact)(relgg on Exhibit 1 to Videotaped
Deposition of Anurag Agarwal (taken Sept, 2014), filed Apr. 3, 2015(Doc. 83-20)(“Agarwal

Depo. Ex. 1")*° In a section called “Certain Confliat$ Interest,” the Tender Offer stated:

*The Plaintiffs purport to dispute this fachccording to the Plaintiffs, the Tender Offer
contains material misstatements and omissions:

First, the Tender Offer failed to disclogg the value Defendants would receive
for their interests in TIR as a resulttbe MLP IPO; (ii) the fact that Defendants
had projected internally, and to thirdrppes (including underwriters for the MLP
IPO), that TIR would reach $21 millioadjusted EBITDA by the end of 2013;
(i) and TIR’s substantial growth inevenues, headcount and EBITDA month-
over-month. See Kagen Decl. Ex. L. While the Tender Offer included financials
for September 2012 and September 2013didt not include any financials
showing the unprecedented growth therpany was experiencing on a monthly
basis. The Tender Offer also included affirmative misstatements: (i) it claimed
certain issues with accounts receivable TtR Canada were “material,” even as
just days earlier internal documento® Defendants had noluded the impaired
accounts receivable amounted to l#en the $300,000 reserve Defendants had
set aside to address the issue (which cadhyhhe described as “material” in light
of TIR’s projected $21M adjusted EBITDA for 2013 id. Ex. Dand Ex. M [.
[find what this is...it appears to be mised or missing from the docket]); and (ii)
to support the offer price of $451,000 p&rare, it claimed Defendants had
purchased TIR shares from 13 unnamedreholders at a price of $451,000 or
lower in October 2013. Not only didishconflict with Defendants’ earlier
promise on June 26, 2013 that it would mugt all TIR sharehalers at the same
price, but also with numerousternal statements by Defendants that they in fact
had purchased from only 4 TIR sharatek at a price of $451,000 or less in
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“As a result of the June Acquisition, MBoylan, and Mr. Field (who is affiliated

with Mr. Stephenson and Ms. Field) may each be deemed to have a conflict of

interest related to this Offerltl. [Tender Offer] at 2.

“As a result of the foregoingotential conflictof interest, the TIR Board has not

been asked to and is not makingyarecommendation to you regarding this

Offer.” Id. [Tender Offer at 2]

“None of the Purchasers, nor any of their respective affiliates has performed or

commissioned any appraisal, or enghgay independent financial advisor or

other third party to perform any valuat analysis or provide any opinion

respecting the value of the Shares in connection with this Offér.[Tender

Offer at 2]
Plaintiffs’ MSJ § 12, at 4 (statinyis fact). _See Response to Rtdfs’ MSJ at 2(not disputing
this fact). The merger between TIR, InadaTlIR, LLC “enabled the Controlling Shareholder
Defendants to exchange their own TIR share®uity in the new entity, Defendant TIR LLC,
in proportion to their prior shareholders in TIRPIaintiffs’ MSJ § 15, a# (stating this fact).
See Response to Plaintiffs’ MSJ at 2 (not disyguthis fact). “The Merger was approved and
carried out by the following Defendants: [(ifhe Controlling Shareholder Defendani%,,
Defendants CEP-TIR, LLC, Stephenson, and Cynfreld; and [(ii)] TR Directors Lawrence
Field and Peter Boylan Il . . ..” PlaintiffSJ { 16, at 4-5 (bullets and internal citations

omitted)(stating this fact). See Response to PihiSJ at 2 (not disputing this fact). “TIR’s

October 2013.%¢, eg., Kagen Decl. Exs. Q, R . at 91412, April 3, 2015 Austin
Aff. [Affidavit of G. Les Austin, filedApr. 3, 2015 (Doc. 83-19)(“Austin Aff.”)]
13.

Response to Defendants’ Acquiescence MSJ 19, ahe Court notes, however, that the fact as
the Defendants word it in their Defendants’ Aipeence MSJ, asserts certain items that were
disclosed; it does not touch on items that Blaintiffs may have failed to disclose. See
Defendants’ Acquiescence MSJ 22, at 9. Moreaaeged misstatements in the disclosure
about other issues does not fall within this essefact’'s scope. Because the Plaintiffs do not
dispute the assertion that theder offer disclosed that (i) ¢hRegistration Statement had been
filed; (ii) that Cypress Energy intended to ent@o an underwriting agreement for the public
offering of master limited partnership units and tthat equity of TIR Incmight be dropped into

the new publicly traded entity; and (iii) the purchase of shares (and share prices) by which the
Defendants acquired TIR Inc. shares, tloei€deems this fact to be undisputed.
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Rule 30(b)(6) witness, Dan O’Keefe, admittéhat because the Board composition had not
changed, the same conflicts of interest that existed at the time of the Tender Offer also existed at
the time of the Merger.” Plaintiffs’ MSJ | 18, a(sating this fact)._SeResponse to Plaintiffs’
MSJ at 2 (not diguting this fact).

“On November 13, 2013, Cypress Energy’s SE€Yistration Statement containing the
prospectus for the sale of partnership unitshiem master limited partnership became public.”
Defendants’ Acquiescence MSJ { 24, at 9 (stating fact). _See Response to Defendants’
Acquiescence MSJ { 1, 8 (not disputing tfast). “Shortly afte November 13, 2013, the
Plaintiffs analyzed or had analyzed by onenmwre of their representatives the Registration
Statement.” Defendants’ Acquiescence MSJ { 25, at 9 (stating thi§’fd&y. November 26,
2013, the Plaintiffs had receiveahd either personally reviewed the October 31 Tender Offer or
had had the October 31 Tender Offer revievigdlegal counsel or SFF-TIR, LLC on their

behalf.” Defendants’ Acquiescent&SJ 1 26, at 9 (stimg this facty?’ “The Plaintiffs did not

?In Response to Defendants’ AcquiescenceJMS2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oaind Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that asantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previouslyatbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is tnproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

“In Response to Defendants’ Acquiescencel M2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the TendefeOand Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that agantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previously etbthat arguing a proposed fact at summary
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accept the October 31 Tender Offer.” DefendaAtsjuiescence MSJ 27, at 9 (stating this
fact). See Response to Defendants’ Acquiescenck MB at 8 (not disputing this fact). “The
Plaintiffs could not have tendered their shaneesponse to the Tender Offer no matter what the
Offer said or did not say; theddhtiffs had contractually agrequtior to the Tender Offer not to

sell their TIR Inc. shares for less than $654,632.” Defendants’ Acquiescence MSJ | 28, at 9
(stating this factf? “By November 26, 2013, the Plaintiffd received and either (i) personally
reviewed or (ii) had had reviemd by legal counsel or SFF-TIRL.C on their behalf the Cypress
Energy Partners Limited Partnership registrat8iatement.” Defendants’ Acquiescence MSJ

29, at 10 (stating this fact}.

judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,

and so does not materially affecétRlaintiffs’ admission of the fact.

?In Response to Defendants’ AcquiescencelMS2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the TendefeOand Merger.” Response to Defendants’
Acquiescence MSJ 1 2, at 8. Contending that agantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previously etbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowery. City of Albuguerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, antbt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

*In Response to Defendants’ AcquiescenceJMS2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oand Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that asantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previously etbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
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The SEC Registration Statement included the following information respecting
Cypress Energy Partners Limited Partngrsdmd the Initial Bblic Offering: (a)
Prospectus; (b) List of risks to its business; (c) Capitalization; (d) Cash
distribution policy, projections and partship agreement provisions relating to
cash distributions; (e) Historical andoprcted financial data: (f) Management
discussion and analysis of financial cdri; (g) detailed decriptions of the
industries in which Cypredsnergy Partners was engdg€ypress’ business and
Cypress’ management; (h) Cypress gyePartners’ partnership agreement; (i)
Underwriting information; (j) complete audited financial statements (as of
September 30, 2013).

Defendants’ Acquiescence MSJ { 30, at 10 (sgathis fact)(relying on Austin Aff.* “As of
November 2013, TIR had (a) revenues of $346il6on, which was and [sic] 28 percent higher
than TIR’s budgeted figure; (b) pretax profas$1.6 million; and (c) $9million year to date,
which were all were [sic] the ‘highest numbgidR] had had historically’ as of that time.”

Plaintiffs MSJ | 26, at 6 (last set of bracketedamal in the original)(stating this fact)(citing

effective to contest a fact: “Materiality is thproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowery. City of Albuguerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, antbt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

%*The Plaintiffs purport to dpute this fact. According to the Plaintiffs, the

S-1 Registration Statement (the “S-1"ddwot disclose material information in
Defendants’ possession, including the imgcinformation for the IPO and how
many limited liability company units ithe Merger Sub Defendants would receive
in exchange for their TIR shares, or the value of such equity merger
consideration. Moreover, the projecteddincial data contained in the S-1 was
incomplete as it did not include yeade2013 EBITDA projections for TIR, or the
fact that Defendants hadqpected internally thayear-end 2013 revenues would
exceed $360 million (and by year-end, tleyact reached nearly $380 million).

Response to Defendants’ Acquiescence MSJ | 8D.atThe Court notes that the fact, as the
Defendants word it, indicates what informatioe fRegistration Statement included -- not what it
excluded. _See Defendants’ Adgscence MSJ | 30, at 10. Omeght argue that the canon of
construction expressio unius est exclusio altesiuggests that the Defendsinchoice to list ten
items that they assert the Registration Statdgntontains means that other items were not
included. Whether accurate or inaccurate, suchnt@npretation is irrelevant; the Plaintiffs do
not dispute the inclusion of the ten items tkiz¢ Defendants assert are in the Registration
Statement. Because the Plaintiffs do not disthigefact, the Court deems it to be undisputed.
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O’Keefe Depo. at 297:16-299:13). SResponse to Plaintiffs’ MSJ at(@ot disputing this fact).

“TIR did not do a valuation [to inform] its mergeonsideration offer.” Plaintiffs’ MSJ § 27, at 6
(internal quotation marks omitted)(stating this f&tty'Defendants did not dtlose to Plaintiffs

TIR’s internal Octobeand November 2013 financial statertgeen. . showing record-breaking
revenues or TIR’'s November 18013 management projections . of even higher revenues
through 2018.” Plaintiffs’ MSJ | 28, at 6 (intefr@tations omitted)(stating this fact). See
Response to Plaintiffs’ MSJ at 2 (not disputthgs fact). “On November 26, 2013, the plaintiffs

claimed each share of TIR Inc. was worth $650,000.” Defendants’ Acquiescence MSJ { 32, at

10 (stating this facl® “On November 29, 2013, Defendants advised thaDéfendants could

*The Defendants purport to giste this fact, indicating:

TIR offered the same or higher sharecerto Plaintiffs than TIR had offered
Pooled Shareholders and atlselling shareholders in the intervening months. No
appraisal was appropriate. Aware of its performance through October and
November 2013, TIR nonetheless statedhe Merger Notice it it believed
$451,000 per share “represents a premium theefair value of such shares.”

Response to Plaintiffs’ MSJ &t (quoting Notice to Former Shareholders of Tulsa Inspection
Resources, Inc. of Shareholder Action ampraisal Rights 2, filed Sept. 15, 2015 (Doc. 158-
5))(internal citation omitted). The Defendants’ asea that an appraisal was not appropriate is
a legal question, and not a factual questiofhe Defendants do not dispute the Plaintiffs’
assertion in this fact that the Defendants i commission another vation to inform their
merger consideration offer. Because the Defetsddo not dispute this fact, the Court deems it
to be undisputed.

*In Response to Defendants’ AcquiescenceJMS2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oaind Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that asantmaterial is not diputing a fact, nor is it
specifically controverting a fact kljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previouslyatbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is tnproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerw. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, ambt a factual assertion,
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not negotiate any purchase during the tender peiod.” Defendants’ Acquiescence MSJ { 33,
at 10 (stating this facty.

“The TIR Board unanimously approved the Merger in a consent dated December 9, 2013
signed by all three Directors.” Plaintiffs’ MSJ 19, at 5 (stating fact). _See Response to
Plaintiffs’ MSJ at 2 (not disputing this fact). “CEP-TIR, LLC, Stephenson, and Cynthia Field,
the majority shareholders in TIR, approved terger in a similaconsent dated December 9,
2013 signed by all three of the majority sharehd@de Plaintiffs’ MSJY 20, at 5 (stating this
fact). See Response to Plaintiffs’ MSJ at 2 (nspdiing this fact). “Plaintiffs were all minority
shareholders of TIR at the time of the Margowning the 32.882 outstandi shares that were
canceled by the Merger.” PHiffs’ MSJ | 21, at 5 (stating ith fact). _$e Response to
Plaintiffs MSJ at 2 (not disputing this fact)The Merger Agreement stated in its ‘Governing
Law’ provision . . . thatthe provisions of this Agreement réleg to mechanics or the effects of
the Merger under Delaware law shall be govermg@nd construed and enforced in accordance
with the laws of the State &elaware.” Plaintiffs’ MSJ { 22at 5 (stating this fact)(quoting

Merger Agreement at § 8.0%).

and so does not materially affecétRlaintiffs’ admission of the fact.

" In Response to Defendants’ Acquiescence MSJ | 2, the Plaintiffs do not dispute this
fact, but they contend that thiact is “immaterial and irrelevant under the entire fairness
standard of review that governs the Tendefe©Oaind Merger.” Response to Defendants’
Acquiescence MSJ { 2, at 8. Contending that asantmaterial is not diputing a fact, nor is it
specifically controverting a fact ljirecting the Court with particularity to the record. See N.D.
Okla. LCvR56.1(c). The Court has previouslyatbthat arguing a proposed fact at summary
judgment is immaterial to the Court’s disposition of the summary judgment motion is not
effective to contest a fact: “Materiality is tnproper grist for the stament of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

®The Defendants purport to disptthis fact “[flor avoidancef doubt,” insisting that the
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“On December 9, 2013, Cypress and TIR exedcibeir statutory right to cash-out the
Plaintiffs . . . .” DefendantsAcquiescence MSJ § 34, at 1@a(sg this fact)elying on Notice
to Former Shareholders of Tulsa InspectiondReses, Inc. of Sharela®@r Action and Appraisal
Rights, filed Apr. 3, 2015(Do@3-27)(“Agarwal Depo. Ex. 757 “On December 11, 2013, the
Plaintiffs received timely after-the-fact nodéi of the Merger and their appraisal rights in
accordance with the Oklahoma statutes.” Defatglacquiescence MSJ 37, at 11 (stating this
fact). See Response to Defendants’ Acquiescence fMB at 8 (not disputing this fact). “The
Merger Agreement (dated December 9, 2013), filed Apr. 3, 2015 (Doc. 83-27), provides that:

For the avoidance of doubt, any former gfaider who surrenders his, her or its

share certificate (or accegble evidence of share ownership for payment of

Merger Consideration pursuant 8ection 2.02[payment provisions], shall be

deemed to have (a) accepted the Me@mmsideration and (b) forever waived any

appraisal rights pursuant to th8ection 2.03[provisions respecting dissenting

share], Section 1091 of the [Oklahoma Gaheorporation Act]or otherwise.

Defendants’ Acquiescence MSJ { 38, at 11 (citingrvagl Depo. EX. 7)(stating this fact). See

“laws of the State of Oklahoma aapplicable to Plaintiffs’ breacbf fiduciary duty claims . . .
and unjust enrichment claim . . . .” Respons@lantiffs’ MSJ at 3. This objection is legal
rather than factual. The Defendants do not desphet the merger agreement language is as the
Plaintiffs’ report it in this fact. Because thefBredants do not dispute this fact, the Court deems
the fact to be undisputed.

*In the Defendants’ Acquiescence MSJ, thdeDdants word this fact as follows: “On
December 9, 2013, Cypress and TIR exercised thautety right to cash-ouhe Plaintiffs at
$451,000 per share.” Defendants’ Acquiescence WS4, at 10. The Rintiffs purport to
dispute this fact, asserting thtaey dispute it “to the extent stuggests that Defendants had any
right to cash-out Plaintiffs for an unfair pritegdding that the fact “is otherwise admitted.”
Response to Defendants’ Acquiescence MSJ 19).afThe Court notes that the Plaintiffs do not
contest the Defendants’ assertion that the Dudats’ statutory rightsicluded cashing out the
Plaintiffs -- only that these statut rights did not also encompass the right to cash the Plaintiffs
out at “an unfair price.” Rsponse to Defendants’ Acqueesice MSJ 1 9, at 10. Whether
$451,000.00 is a fair share price for TIR, Inc. shatethe time the merger was effected is a
legal question rather than a faal question -- a legal questiomaththe Court will discuss at
length _infra in its analysis of the Defendantgquiescence MSJ andettPlaintiffs’ Estoppel
MSJ. The Court therefore amends the fastthe Defendants state it in the Defendants’
Acquiescence MSJ to reflect the faalt elements that are undisputed.
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Response to Defendants’ Acquiescence MSJ 1 &,(abt disputing this fact). “On December
18-20, 2013, each Plaintiff delivered his or its TiR. share certificates to the Defendant CEP-
TIR, along with stock powerspursuant to the provisions ahe Merger Agreement.”
Defendants’ Acquiescence MSJ g, &t 11 (stating this fact). “On December 23, 2013, the
Defendant TIR LLC paid . . Plaintiffs . . . the $451,000 ipsehare Merger Consideration.”
Defendants’ Acquiescence MSJ §, 4t 11 (stating this fact}. As of December 9, 2013 (the
date on which the Merger was consummat&a) as of December 18-20, 2013 (the date on
which the Plaintiffs surrendered their TIR Incaseds . . . ), the Plaiffs knew the Defendants

had acquired control of TIR Inc.” Defendardsiquiescence MSJ Y41, at 11 (stating this f&ct).

*The Plaintiffs purport to dispute this factdinating that they djsute the fact “to the
extent Defendants suggest Plaintiffs’ delivery of their shares pursuant to the Merger Agreement
was a voluntary choice. Rather, Plaintiffs as migahareholders were forcibly squeezed out of
TIR, as evidenced by the ‘after-the-fact’ Detdzer 11, 2013 Merger Notice, which informed
Plaintiffs that their shares had already beancelled.” Response to Defendants’ Acquiescence
MSJ 1 12, at 10 (relying on Agarwal Depo. Ex. 7ec8use (i) the fact as the Defendants assert
it does not speak to whether the share certifidatery was voluntary oinvoluntary; and (ii)
the Plaintiffs do not dispute thasserted fact thatach Plaintiff deliveed his or its share
certificates, along with stockowers, to CEP-TIR between December 18 and December 20,
2013, the Court deems the fact to be undisputed.

*n the Defendants’ Acquiescence MSJ, fefendants word the fact as follows: “On
December 23, 2013, the Defendant TIR LLCdpand the Plaintiffs accepted, the $451,000 per
share Merger Consideration.” Defendants’ Acquiescence MSJ 1 40, at 11. The Plaintiffs purport
to dispute the entire fact as the Defendantsragsamaintaining that the “Plaintiffs did not
‘accept’ the $451,000 per share merger consideration, but were forcibly cashed out.” Response
to Defendants’ Acquiescence MSJ 1 13, at 10.sArie for Defendant’'sndisputed fact 39, the
dispute with respect to this fact centers om tfansaction’s voluntarinesand not whether the
transaction took place for the aont that the Plaintiffs indicat Consequently, the Court
amends the fact as the Defendants assertéffliect the fact’'s elemés that are undisputed.

*n the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows: “As of
December 9, 2013 (the date on which the Merger was consummated) and as of December 18-20,
2013 (the date on which the Plaintiffs surrendetteeir TIR Inc. shareto obtain the Merger
consideration), the Plaintiffs knew the Dedants had acquired control of TIR Inc.”
Defendants’ Acquiescence MSJ 1 41, at 11 (relying on Videotaped Deposition of Nathan Allen
(taken Feb. 25, 2015), filed Apr. 3, 2015,7&:17-74:2 (Doc. 83-23)(“Allen Depo.”). The
Plaintiffs dispute this fact only insofar as it “incorrectly states that ‘Plaintiffs surrendered their
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“As of December 9, 2013 (the date on which Merger was consummated) and as of December
18-20, 2013 (the date on which tiRaintiffs surrendered their RI Inc. shares . . . ), the
Plaintiffs knew the transactions by which thef@wlants acquired controllirghares of TIR, Inc.
and the prices paid for those shares.” Déénts’ Acquiescence MSJ { 42, at 11 (stating this

fact)®

TIR Inc. shares to obtain the Merger considien.” Response to Defendants’ Acquiescence
MSJ 1 14, at 10 (quoting Defendants’ Acquiescence W&D, at 11). The Plaintiffs clarify that
they received cash merger consideration butndidreceive equity merger consideration in the
Merger Sub, “which was the ‘Merger consideyat that the controllig shareholder Defendants
received.” Response to Defemdisl Acquiescence MSJ { 14, H2. Regarding the second half
of the asserted fact’'s sentence, the Plaintiffedbfhat it is “immateal as what ‘Plaintiffs
knew’ concerning the Merger process has no hgampon the entire fairge of the Merger.”
Response to Defendants’ Acquiesce MSJ 1 14, at 10. The Cotmas amended this asserted
fact’s text to reflect the fact's elements that andisputed. Contendingatha fact is immaterial

is not disputing a fact, nor i specifically controverting aatct by directing the Court with
particularity to the record. See N.D. Okla. LCvR56.1(c). TbarChas previously noted that
arguing a proposed fact at summary judgment iaterial to the Court’s disposition of the
summary judgment motion is notfeftive to contest a fact: “Matatity is not proper grist for
the statement of facts and is considered propertiie Court’s legal analysis.” Lowery v. City
of Albuquerque, 2011 WL 1336670, at *4 n.8 (OMN Mar. 31, 2011)(Browning, J.). The
Plaintiffs’ assertion that the entire fairnestandard is the operative standard is a legal
conclusion, and not a factual ags®r, and so does not materiadlffect the Plaintiffs’ admission
of the fact.

#In the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows: “As of
December 9, 2013 (the date on which the Merger was consummated) and as of December 18-20,
2013 (the date on which the Plaintiffs surrendetteeir TIR Inc. shareto obtain the Merger
consideration), the Plaintiffs knew the trangats by which the Defendants acquired controlling
shares of TIR, Inc. and the prices paid for the shares.” Defendants’ Acquiescence MSJ | 42, at
11 (relying on Allen Depo. at 73:17-74:2). The Pléimpurport to dispute this fact only insofar
as it “incorrectly states that ‘Plaintiffs surrenelé their TIR Inc. shares to obtain the Merger
consideration.” Response to Defendamsquiescence MSJ { 14, 80 (quoting Defendants’
Acquiescence MSJ | 42, at 11). The Plaintdtarify that they eceived _cash merger
consideration but did noéceive_equity mergeioasideration in the Merg Sub, “which was the
‘Merger consideration’ that & controlling shareholder Defenda received.” Response to
Defendants’ Acquiescence MSJ | 14, at 10. Regagrthe second half ahe asserted fact’s
sentence, the Plaintiffs object thais “immaterial[,] as whatPlaintiffs knew’ concerning the
Merger process has no bearing upon the entiredsé of the Merger.” Response to Defendants’
Acquiescence MSJ { 14, at 10. The Court has ardetiie asserted facttext to reflect the
fact’'s elements that are undispaiteContending that a fact is imteaal is not disputing a fact,
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“Defendants admit that they did not: [(ilForm a special committee of disinterested
directors or other disinterested persons tasater the proposed merger; [(ii)] Engage any
independent financial advisor othet third party valuabin analysis; or [(ii))] Require a majority-
of-the-minority vote for the Merger to be appeoV’ Plaintiffs’ MSJ { 23, at 5-6 (bullets and
internal citations omitted)(stating this fact)eeSResponse to Plaintiffs’ MSJ at 3 (not disputing
this fact). “There is no otlhevidence that Defendants employed any of the above devices at the
time of, and in connection with, the Merger.” RBl#fs’ MSJ | 24, at 6 (stating this fact). See
Response to Plaintiffs’ MSJ at(not disputng this fact).

As of December 9, 2013 (the date on vishilke Merger was consummated) and as

of December 18-20, 2013 (the date on Whice Plaintiffs strendered their TIR

Inc. shares . . . ), the Plaintiffs knewetBefendants’ conflictef interest between

their positions as officers, directors and shareholders of TIR Inc. and their

positions as officers, directors, and equity owners of Cypress Energy and its

Affiliates.

Defendants’ Acquiescence MSJ §, &t 11 (stating this fact)(seng on Allen Depo. at 108:3-

112:3)%

nor is it specifically controverg a fact by directing the Court wiftarticularity to the record.

See N.D. Okla. LCvR56.1(c). The Court has prasly noted that arguing proposed fact at
summary judgment is immaterial to the Court’s disposition of the summary judgment motion is
not effective to contest a fact: “Materiality m®t proper grist for the statement of facts and is
considered properly in the Caisrlegal analysis.” _Lowery. City of Albuguerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, anmbt a factual assertion,

and so does not materially affeceétRlaintiffs’ admission of the fact.

*In the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows:

As of December 9, 2013 (the date on whice Merger was consummated) and as
of December 18-20, 2013 (the date on whice Plaintiffs strendered their TIR

Inc. shares to obtain the Merger consideration), the Plaintiffs knew the
Defendants’ conflicts of interest between their positions as officers, directors and
shareholders of TIR Inc.nd their positions as officer directors, and equity
owners of Cypress Energy and its Affiliates.
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As of December 9, 2013 (the date on vishilke Merger was consummated) and as
of December 18-20, 2013 (the date on Whice Plaintiffs strendered their TIR
Inc. shares . . . ), the Plaintiffs knehe intentions of the Defendants respecting
the organization of a master limited parstep, the exchange of shares of TIR
Inc. for units of ownership in the mastenited partnershipand an initial public
offering of units of ownership ithe master limited partnership.

Defendants’ Acquiescence MSJ 4, &t 12 (stating this fact)(seng on Allen Depo. at 191:8-

193:4)%

Defendants’ Acquiescence MSJ | 43,1at The Plaintiffs disputéhis fact only insofar as it
“incorrectly states that ‘Plaintiffs surrendered their TIR Inc. shares to obtain the Merger
consideration.” Response to Defendamsquiescence MSJ § 14, 80 (quoting Defendants’
Acquiescence MSJ | 43, at 11). The Plaintdtarify that they eceived cash merger
consideration but did noéceive_equity mergeioasideration in the Mery Sub, “which was the
‘Merger consideration’ that & controlling shareholder Defenda received.” Response to
Defendants’ Acquiescence MSJ { 14, at 10. Reggrthe second half ahe asserted fact’s
sentence, the Plaintiffs object thais “immaterial[,] as whatPlaintiffs knew’ concerning the
Merger process has no bearing upon the entiredss of the Merger.” Response to Defendants’
Acquiescence MSJ | 14, at 10. The Court has andetiite asserted factt®xt to reflect the
fact's elements that are undispaiteContending that a fact is imteaal is not disputing a fact,

nor is it specifically controverg a fact by directing the Court wiftarticularity to the record.

See N.D. Okla. LCvR56.1(c). The Court has prasly noted that arguing proposed fact at
summary judgment is immaterial to the Court’s disposition of the summary judgment motion is
not effective to contest a fact: “Materiality mot proper grist for the statement of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,

and so does not materially affeceétRlaintiffs’ admission of the fact.

*In the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows:

As of December 9, 2013 (the date on vishilke Merger was consummated) and as
of December 18-20, 2013 (the date on whice Plaintiffs strendered their TIR
Inc. shares to obtain the Merger consadi@n), the Plaintiffs knew the intentions
of the Defendants respecting the orgaiiraof a master limited partnership, the
exchange of shares of TIR Inc. foritsnof ownership in the master limited
partnership, and an initial public offerirgf units of ownership in the master
limited partnership.

Defendants’ Acquiescence MSJ § 44,11. The Plaintiffs purpbrto dispute this fact only
insofar as it “incorrectly states that ‘Plaffgi surrendered their TIR Inc. shares to obtain the
Merger consideration.” Response to fBedants’ Acquiescence MSJ { 14, at 10 (quoting
Defendants’ Acquiescence MSJ { 44, at 11). Tran#ffs clarify that they received cash
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As of December 9, 2013 (the date on vishilke Merger was consummated) and as
of December 18-20, 2013 (the date on Whice Plaintiffs strendered their TIR

Inc. shares . . . ), the Plaintiffs knew the Defendants had not performed or
commissioned any appraisal, or enghgay independent financial advisor or
other third party to perform any valuat analysis or provide any opinion
respecting the value of the TIR, Inc. shares.

Defendants’ Acquiescence MSJ | 45, at 12 (stating this fdgi)geon Allen Depo. at 99:5-

104:24, Agarwal Depo. at 42:1-44:17, and Agarwal Depo. EX. 1).

merger consideration but did n@ceive_equity merger consideaat in the Merger Sub, “which

was the ‘Merger consideration’ that the cotling shareholder Defendants received.” Response
to Defendants’ Acquiescence MSJ | 14, at 10. Regarding the second half of the asserted fact’s
sentence, the Plaintiffs object thais “immaterial[,] as whatPlaintiffs knew’ concerning the
Merger process has no bearing upon the entiredss of the Merger.” Response to Defendants’
Acquiescence MSJ | 14, at 10. The Court has ardetiie asserted factt®xt to reflect the
fact's elements that are undispaiteContending that a fact is imteaal is not disputing a fact,

nor is it specifically controverg a fact by directing the Court wiftarticularity to the record.

See N.D. Okla. LCvR56.1(c). The Court has prasly noted that arguing proposed fact at
summary judgment is immaterial to the Court’s disposition of the summary judgment motion is
not effective to contest a fact: “Materiality mot proper grist for the statement of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiff's assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,

and so does not materially affeceétRlaintiffs’ admission of the fact.

%In Defendants’ Acquiescence MSJ, thef@wrlants word the fact as follows:

As of December 9, 2013 (the date on vishilke Merger was consummated) and as
of December 18-20, 2013 (the date on Whice Plaintiffs strendered their TIR

Inc. shares to obtain the Merger consideration), the Plaintiffs knew the
Defendants had not performed commissioned any agsal, or engaged any
independent financial adsor or other third partyo perform any valuation
analysis or provide any opinion respagtthe value of the TIR, Inc. shares.

Defendants’ Acquiescence MSJ | 45,1at The Plaintiffs disputéhis fact only insofar as it
“incorrectly states that ‘Plaintiffs surrendered their TIR Inc. shares to obtain the Merger
consideration.” Response to Defendamsquiescence MSJ § 14, 80 (quoting Defendants’
Acquiescence MSJ | 45, at 12). The Plaintdtarify that they eceived _cash merger
consideration but did noeceive_equity mergeioasideration in the Merg Sub, “which was the
‘Merger consideration’ that & controlling shareholder Defenda received.” Response to
Defendants’ Acquiescence MSJ | 14, at 10. Regagrthe second half ahe asserted fact’s
sentence, the Plaintiffs object thais “immaterial[,] as whatPlaintiffs knew’ concerning the
Merger process has no bearing upon the entiredsé of the Merger.” Response to Defendants’
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As of December 9, 2013 (the date on vishilke Merger was consummated) and as
of December 18-20, 2013 (the date on Whice Plaintiffs strendered their TIR
Inc. shares . . .), the Plaintiffs kn¢lae Defendants had not obtained the approval
of a majority of the minority in effecting the Merger: the Plaintiffs were the
remaining TIR Inc. minority shareholde As a group, the Plaintiffs had
demanded in September to sell theiargls for a price in excess of $600,000 per
share, and in November had agreeaagst themselves not to accept the Tender
Offer.

Defendants’ Acquiescence MSJ { 46, at 12 (stating this*fa¢é\s of December 9, 2013 (the

date on which the Merger was consummataa) as of December 18-20, 2013 (the date on

Acquiescence MSJ 1 14, at 10. The Court has ardetiie asserted fact®xt to reflect the
fact's elements that are undispaiteContending that a fact is imteaal is not disputing a fact,

nor is it specifically controverg a fact by directing the Court wiftarticularity to the record.

See N.D. Okla. LCvR56.1(c). The Court has prasly noted that arguing proposed fact at
summary judgment is immaterial to the Court’s disposition of the summary judgment motion is
not effective to contest a fact: “Materiality m®t proper grist for the statement of facts and is
considered properly in the Caisrlegal analysis.” _Lowery. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, anmbt a factual assertion,

and so does not materially affeceétRlaintiffs’ admission of the fact.

¥In Defendants’ Acquiescence MSJ, thef@mlants word the fact as follows:

As of December 9, 2013 (the date on whice Merger was consummated) and as
of December 18-20, 2013 (the date on whice Plaintiffs surendered their TIR

Inc. shares to obtain the Merger consideration), the Plaintiffs knew the
Defendants had not obtained the approefla majority of the minority in
effecting the Merger: the Plaintiffs were the remaining TIR Inc. minority
shareholders. As a group, the Plaintlitsd demanded in September to sell their
shares for a price in exe® of $600,000 per share, andNovember had agreed
amongst themselves not to accept the Tender Offer.

Defendants’ Acquiescence MSJ  46,1at The Plaintiffs disputéhis fact only insofar as it
“incorrectly states that ‘Plaintiffs surrendered their TIR Inc. shares to obtain the Merger
consideration.” Response to Defendamsquiescence MSJ § 14, 8 (quoting Defendants’
Acquiescence MSJ | 46, at 12). The Plaintdtarify that they eceived _cash merger
consideration but did noeceive_equity mergeioasideration in the Mery Sub, “which was the
‘Merger consideration’ that & controlling shareholder Defentda received.” Response to
Defendants’ Acquiescence MSJ | 14, at 10. Reggrthe second half ahe asserted fact's
sentence, the Plaintiffs objectathit is “immaterial as whatPlaintiffs knew’ concerning the
Merger process has no bearing upon the entiredsd of the Merger.” Response to Defendants’
Acquiescence MSJ | 14, at 10. The Court has andetiie asserted factt®xt to reflect the
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which the Plaintiffs surrendered their TIR Incasds . . . ), the Plaiffs knew the Defendants
had not formed a special committee to ddes the proposed Merger.” Defendants’

Acquiescence MSJ 1 47, at 12 (stating thi)(relying on Alle Depo. at 272:3-273:17.

fact's elements that are undispaiteContending that a fact is imteaal is not disputing a fact,

nor is it specifically controverg a fact by directing the Court wiftarticularity to the record.

See N.D. Okla. LCvR56.1(c). The Court has prasly noted that arguing proposed fact at
summary judgment is immaterial to the Court’s disposition of the summary judgment motion is
not effective to contest a fact: “Materiality m®t proper grist for the statement of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standaadegal conclusion, anmbt a factual assertion,

and so does not materially affeceétRlaintiffs’ admission of the fact.

*In the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows:

As of December 9, 2013 (the date on whice Merger was consummated) and as
of December 18-20, 2013 (the date on whice Plaintiffs strendered their TIR

Inc. shares to obtain the Merger consideration), the Plaintiffs knew the
Defendants had not formed a special committee to consider the proposed Merger.

Defendants’ Acquiescence MSJ § 47,1at The Plaintiffs disputéhis fact only insofar as it
“incorrectly states that ‘Plaintiffs surrendered their TIR Inc. shares to obtain the Merger
consideration.” Response to Defendamsquiescence MSJ § 14, 80 (quoting Defendants’
Acquiescence MSJ | 47, at 12). The Plaintdtarify that they eceived _cash merger
consideration but did noeceive_equity mergeioasideration in the Mery Sub, “which was the
‘Merger consideration’ that & controlling shareholder Defentda received.” Response to
Defendants’ Acquiescence MSJ | 14, at 10. Reggrthe second half ahe asserted fact's
sentence, the Plaintiffs object thais “immaterial[,] as whatPlaintiffs knew’ concerning the
Merger process has no bearing upon the entiredsd of the Merger.” Response to Defendants’
Acquiescence MSJ | 14, at 10. The Court has andetiite asserted factt®xt to reflect the
fact's elements that are undispaiteContending that a fact is imteaal is not disputing a fact,

nor is it specifically controverg a fact by directing the Court wiftarticularity to the record.

See N.D. Okla. LCvR56.1(c). The Court has prasly noted that arguing proposed fact at
summary judgment is immaterial to the Court’s disposition of the summary judgment motion is
not effective to contest a fact: “Materiality mot proper grist for the statement of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,

and so does not materially affeceétRlaintiffs’ admission of the fact.
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As of December 9, 2013 (the date on vishilke Merger was consummated) and as

of December 18-20, 2013 (the date on Whice Plaintiffs strendered their TIR

Inc. shares . . . ), the Plaintiffs had bgeavided the financial statements of TIR

Inc. for 2011 and 2012, and for the ninm@nth period ending September 30,

2013.
Defendants’ Acquiescence MSJ | 48,12 (stating this fact)(ralyg on Allen Depo. at 83:18-
84:1, 223:21-224:3F “As of December 9, 2013 (the date on which the Merger was
consummated) and as of December 18-20, 2013dae on which the Plaintiffs surrendered
their TIR Inc. shares to obtain the Merger consideration), the Plaintiffs had received the

Registration Statement.” Defendants’ AcquieseeMSJ § 49, at 12 (stating this fact)(relying on

*In the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows:

As of December 9, 2013 (the date on whilce Merger was consummated) and as
of December 18-20, 2013 (the date on Whice Plaintiffs strendered their TIR

Inc. shares to obtain the Merger considi®n), the Plaintiffshad been provided

the financial statements of TIR Inc. for 2011 and 2012, and for the nine month
period ending September 30, 2013.

Defendants’ Acquiescence MSJ  48,1at The Plaintiffs disputéhis fact only insofar as it
“incorrectly states that ‘Plaintiffs surrendered their TIR Inc. shares to obtain the Merger
consideration.” Response to Defendamsquiescence MSJ § 14, 80 (quoting Defendants’
Acquiescence MSJ | 48, at 12). The Plaintdtarify that they eceived _cash merger
consideration but did noeceive_equity mergeioasideration in the Mery Sub, “which was the
‘Merger consideration’ that & controlling shareholder Defentda received.” Response to
Defendants’ Acquiescence MSJ | 14, at 10. Reggrthe second half ahe asserted fact's
sentence, the Plaintiffs object thais “immaterial[,] as whatPlaintiffs knew’ concerning the
Merger process has no bearing upon the entiredsd of the Merger.” Response to Defendants’
Acquiescence MSJ | 14, at 10. The Court has andetiite asserted factt®xt to reflect the
fact's elements that are undispaiteContending that a fact is imteaal is not disputing a fact,

nor is it specifically controverg a fact by directing the Court wiftarticularity to the record.

See N.D. Okla. LCvR56.1(c). The Court has prasly noted that arguing proposed fact at
summary judgment is immaterial to the Court’s disposition of the summary judgment motion is
not effective to contest a fact: “Materiality mot proper grist for the statement of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,

and so does not materially affeceétRlaintiffs’ admission of the fact.
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Allen Depo. at 194:2-11%

As of December 9, 2013 (the date on vishilke Merger was consummated) and as

of December 18-20, 2013 (the date on Whice Plaintiffs strendered their TIR

Inc. shares . . . ), the Plaintiffs belieivthat the Defendants did not believe (and

had no reasonable basis to believe) that $451,100 per TIR Inc. share represented a
premium over the fair value of such shares.

Defendants’ Acquiescence MSJ 80,13 (stating this fact)(relyg on Allen Dgo. at 206:11-

208:25)"

“Un the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows: “As of
December 9, 2013 (the date on which the Merger was consummated) and as of December 18-20,
2013 (the date on which the Plaintiffs surrendetteeir TIR Inc. shareto obtain the Merger
consideration), the Plaintiffs had receivatie Registration Statement.”  Defendants’
Acquiescence MSJ | 49, at 12. The Plaintiffpualis this fact only indar as it “incorrectly
states that ‘Plaintiffs surrendered their TIR Isbares to obtain the Merger consideration.”
Response to Defendants’ Acquiescence MSJ | 14, at 10 (quoting Defendants’ Acquiescence MSJ
1 49, at 12). The Plaintiffs clarify that thegceived_cash merger msideration but did not
receive_equity merger considaoe in the Merger Sub, “which was the ‘Merger consideration’
that the controlling sharehold®efendants received.” Respen® Defendants’ Acquiescence
MSJ 1 14, at 10. Regarding the second half ofserted fact'sentence, the Plaintiffs object
that it is “immaterial[,] as what ‘Plaintiffinew’ concerning the Merger process has no bearing
upon the entire fairness of the Mer.” Response to Defendamgquiescence MSJ { 14, at 10.

The Court has amended this asseféetis text to reflect the fastelements that are undisputed.
Contending that a fact is immataris not disputing a fact, nor isspecifically controverting a

fact by directing the Court witparticularity to the recordSee N.D. Okla. LCvR56.1(c). The
Court has previously noted that arguing a proposed fact at summary judgment is immaterial to
the Court’s disposition of the summary judgmenotion is not effectig to contest a fact:
“Materiality is not proper grist for the statementfatts and is considered properly in the Court’s
legal analysis.”_Lowery v. City of Albugogue, 2011 WL 1336670, at *4 n.8 (D.N.M. Mar. 31,
2011)(Browning, J.). The Plaintiffs’ assertion thla¢ entire fairness atdard is the operative
standard is a legal conclusiomdanot a factual assertion, anddmes not materially affect the
Plaintiffs’ admission of the fact.

“Iln the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows:

As of December 9, 2013 (the date on whice Merger was consummated) and as

of December 18-20, 2013 (the date on whice Plaintiffs strendered their TIR

Inc. shares to obtain the Merger considien), the Plaintiffs believed that the
Defendants did not believe (and had no reasonable basis to believe) that $451,100
per TIR Inc. share represented a premmwer the fair value of such shares.

Defendants’ Acquiescence MSJ { 50,18t The Plaintiffs disputthis fact only insofar as it
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As of December 9, 2013 (the date on vishilke Merger was consummated) and as
of December 18-20, 2013 (the dates on Wtifee Plaintiffs surrendered their TIR
Inc. shares . . . ), Plaintiffs believédth Plaintiffs’ financial presentations and
Defendants’ financial presentations skowthe TIR Inc. shares were worth
several multiples of $451,000.

Defendants’ Acquiescence MSJ | 51, at 13 (statiisgféiat)(relying on Complaint, filed July 3,

2014 (Doc. 1))?

“incorrectly states that ‘Plaintiffs surrendered their TIR Inc. shares to obtain the Merger
consideration.” Response to Defendamsquiescence MSJ § 14, 80 (quoting Defendants’
Acquiescence MSJ f 50, at 13). The Plaintdtarify that they eceived cash merger
consideration but did noéceive_equity mergeioasideration in the Mery Sub, “which was the
‘Merger consideration’ that & controlling shareholder Defenda received.” Response to
Defendants’ Acquiescence MSJ { 14, at 10. Reggrthe second half ahe asserted fact’s
sentence, the Plaintiffs object thais “immaterial[,] as whatPlaintiffs knew’ concerning the
Merger process has no bearing upon the entiredss of the Merger.” Response to Defendants’
Acquiescence MSJ | 14, at 10. The Court has ardetiite asserted factt®xt to reflect the
fact's elements that are undispaiteContending that a fact is imteaal is not disputing a fact,

nor is it specifically controverg a fact by directing the Court wiftarticularity to the record.

See N.D. Okla. LCvR56.1(c). The Court has prasly noted that arguing proposed fact at
summary judgment is immaterial to the Court’s disposition of the summary judgment motion is
not effective to contest a fact: “Materiality mot proper grist for the statement of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,

and so does not materially affeceétRlaintiffs’ admission of the fact.

*In the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows:

As of December 9, 2013 (the date on vishilke Merger was consummated) and as
of December 18-20, 2013 (the dates on Wtifee Plaintiffs surrendered their TIR
Inc. shares to obtain the Merger consitlerg, Plaintiffs believed both Plaintiffs’
financial presentations andefendants’ financial presentations showed the TIR
Inc. shares were worteveral multiples of $451,000.

Defendants’ Acquiescence MSJ § 51,18t The Plaintiffs disputéhis fact only insofar as it
“incorrectly states that ‘Plaintiffs surrendered their TIR Inc. shares to obtain the Merger
consideration.” Response to Defendamsquiescence MSJ § 14, 8 (quoting Defendants’
Acquiescence MSJ f 51, at 13). The Plaintdtarify that they eceived _cash merger
consideration but did noeceive_equity mergeioasideration in the Mery Sub, “which was the
‘Merger consideration’ that & controlling shareholder Defentda received.” Response to
Defendants’ Acquiescence MSJ | 14, at 10. Reggrthe second half ahe asserted fact's
sentence, the Plaintiffs object thais “immaterial[,] as whatPlaintiffs knew’ concerning the
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On February 4, 2014, Plaintiff SFF-TIR, LLC by its Managing Member, Alan
Stuart, sent a letter the investors in Rintiff SFF-TIR in theform and content of
Ex. 26, Allen Deposition, Ex. 116 [Letter 8FF-TIR, LLC Investors (dated Feb,
12, 2014), filed Apr. 3, 2015 (Doc. 83-31)(“Letter to SFF-TIR, LLC Investors”)],
which stated, in part, as follows

“We are pleased to inform ounvestors in SFF-TIR, LLC (‘SFF[-
]TIR’) we were able to liquidate our equity position in Tulsa
Inspection Resources, Inc. (‘TIR’). On December 23, 2013 we
received cash consideration 51,000 per share for a total cash
consideration of $5,763,780. The investment in TIR has generated
2.47x our original investment with a net annualized IRR of
40.42%.”

Defendants’ Acquiescence MSJ §, &t 13 (stating ik fact)(quoting Letter to SFF-TIR, LLC
Investors 1, filed April 3, 2015 (Doc. 83-32).

After . . . December 18-20, 2013, Defenda@EP-TIR, Charles Stephenson, and
Cynthia Field, believing thélaintiffs to have waivedll claims to additional

consideration for their shares, contribut@ 1% of the member interest in TIR
LLC to Cypress Energy Partnersntited Partnership, and Cypress Energy
Partners Limited Partnership effectedsale of partnership units to the public

Merger process has no bearing upon the entiredsd of the Merger.” Response to Defendants’
Acquiescence MSJ | 14, at 10. The Court has andetiite asserted factt®xt to reflect the
fact's elements that are undispaiteContending that a fact is imteaal is not disputing a fact,
nor is it specifically controverg a fact by directing the Court wiftarticularity to the record.
See N.D. Okla. LCvR56.1(c). The Court has prasly noted that arguing proposed fact at
summary judgment is immaterial to the Court’s disposition of the summary judgment motion is
not effective to contest a fact: “Materiality mot proper grist for the statement of facts and is
considered properly in the Caisrlegal analysis.” _Lowerwy. City of Albuquerque, 2011 WL
1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browning, JJhe Plaintiffs’ assertion that the
entire fairness standard is the operative standadegal conclusion, ambt a factual assertion,
and so does not materially affeceétRlaintiffs’ admission of the fact.

“*The Plaintiffs do not dispute this fact, biltey maintain that it is “immaterial and
irrelevant.” Response to Defgants’ Acquiescence MSJ | 16, at 11. Contending that a fact is
immaterial is not disputing a fact, nor is it spieeilly controverting adct by directing the Court
with particularity to the recor See N.D. Okla. LCvR56.1(c)The Court has previously noted
that arguing a proposeddt at summary judgment is immatefialthe Court’s disposition of the
summary judgment motion is notfeftive to contest a fact: “Mateatity is not proper grist for
the statement of facts and is considered propertiie Court’s legal analysis.” Lowery v. City
of Albuquerque, 2011 WL 1336670, at *4 n.8 .KOM. Mar. 31, 2011)(Browning, J.).
Accordingly, the Court does not deem thdddelants’ asserted fact to be disputed.
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pursuant to the Registration Statement.
Defendants’ Acquiescence MSJ 8413 (stating this fact)(relyg on Austin Aff. | 5, at 2-3Y.
“On July 3, 2014, the Plaintiffeiled this action.” Defendants’ Acquiescence MSJ { 55, at 13
(stating this fact)(relying on Qaplaint). See Response to Dedants’ Acquiescence MSJ 1 1, at
8 (not disputing this fact).

PROCEDURAL BACKGROUND

With this Memorandum Opinion, the Court re®s and decides sif the motions that
the parties have filed in this case and th@ parties argued daog motion hearings on
December 27-28, 2016. The Court’s analysis, inivdl, reorder the motions so that they
progress logically from one argument to the reagfument. To increase reader comprehension,

however, the Court orders the nwoots in this part based on theler in which the parties argued

*In the Defendants’ Acquiescence MSJ, the Defendants word the fact as follows:

After the acceptance ofénMerger consideration by the Plaintiffs on December
18-20, 2013, Defendants CEP-TIR, Charles Stephenson, and Cynthia Field,
believing the Plaintiffs to have waived all claims to additional consideration for
their shares, contributed 50.1% of the member interest in TIR LLC to Cypress
Energy Partners Limited PartnershimdaCypress Energy Partners Limited
Partnership effected a sale of parthgsunits to the public pursuant to the
Registration Statement.

Defendants’ Acquiescence MSJ § 54,18t The Plaintiffs disputéhis fact only insofar as it
states that the Plaintiffs accepted the mergmrsideration of $451,000 per share rather than
being “forcibly cashed out at that price. Besse to Defendants’ Acqwieence MSJ § 17, at 11.
The Court has amended this asseféatis text to reflect the fastelements that are undisputed.
The Plaintiffs further contend that this fai@ “immaterial and irrelevant.” Response to
Defendants’ Acquiescence MSJ 1 17, at 11. Contenatga fact is immaterial is not disputing
a fact, nor is it specifically controverting a fdmt directing the Court with particularity to the
record. _See N.D. Okla. LCvR56.1(c). The Cdwas previously noted that arguing a proposed
fact at summary judgment is immaterial ttee Court’s disposition of the summary judgment
motion is not effective to contest a fact: “Matetials not proper grist for the statement of facts
and is considered properly in the Court’s legyaalysis.” Lowery vCity of Albuguerque, 2011
WL 1336670, at *4 n.8 (D.N.M. Mar. 31, 2011)(Browgi J.). Accordingly, the Court does not
deem the Defendants’ asserted fact to be disputed.
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them at the hearing. First, the Defendamsgquiescence MSJ asksetiCourt to grant the
Defendants summary judgment ore ttheory that the Plaintiffs acquiesced to the merger when
the Plaintiffs took merger consideration. Setaime Defendants’ Estoppel MSJ asks the Court
to grant the Defendants summary judgmenttloan theory that (i) the Oklahoma common-law
clean hands doctrine; (ii) the Oklahoma comntew of waiver; or (iii) the Oklahoma common
law of estoppel bars the Pléifs’ claims. Third, the Plaitiffs’ Motion to Strike Lorett
Affidavit moves for the Court to strike the Loré\ff. on the grounds of alleged inconsistencies
between the Lorett Aff. and the Lorett Depo. Rbuthe Plaintiffs’ Motion to Strike Affirmative
Defenses petitions the Court to strike thefdddants’ affirmative defenses from their two
summary judgment motions -- acquiescencelaan hands, waiver, and estoppel -- under rule
12(f) of the Federal Rules of Ciwrocedure. Fifth, the Plaiffs’ MSJ asks the Court to grant
the Plaintiffs partial summary judgment on breattiduciary duty claims. Sixth and last, the
Plaintiffs’ Motion in Limine moves for the Court fareclude evidence of (i) a letter from Akin
Gump and all letters betweenetiPlaintiffs’ and Plaintiffs’ ounsel and the Defendants from
September, 2013, to December, 2013; (ii) all letsenst to or received from Triangle Capital;
and (iii) any mention during trial &t the Plaintiffs reside outsiad Oklahoma. Irthis section’s
remainder, the Court will summarize each motiod the response and reptyit, along with the
transcript of two days of hearingsatithe Court heardn these six motions.

1. Defendants’ Motion for Summary Judgment on Acquiescence Defense and
Brief in Support.

On April 3, 2015, the Defendants filed Defendamtcquiescence MSJ. According to the
Defendants, the dispositive fa@ee relatively simple.See Defdants Acquiescence MSJ at 1.
The Defendants say that six months after ingnabtained and accepted payment of the Merger

consideration, the Plaintiffgléd this action. _See Defendants’ Acquiescence MSJ at 2. The
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Defendants maintain that all eight claims alleged in the Plaintiffs’ Complaint are predicated on
four core allegations “repeated time after tiineughout the Complaint312 paragraphs . .. .”
Defendants’ Acquiescence MSJ at 2. As the Defetsddistill them, these four core allegations
are as follows:

(i) in June 2012, the Defendants miskediroup of minorityshareholder (the

“Pooled Shareholders”) to gain controltbe TIR, Inc.; (ii) in November, 2013,

the Plaintiffs were misled by a Tender Offer, which the Plaintiffs rejected; (iii) in

December, 2013, the Merger Notice cond¢al false representations upon which

the Plaintiffs relied; and (iv) the Bendants did not obtain an independent

appraisal of TIR Inc. or thepproval of a majority of #gnminority shareholders or

take other steps to protect the Plaintiffs.
Defendants’ Acquiescence MSJZ&8. The Defendants respondthhe equitable doctrine of
acquiescence precludes the Pldimtirom challenging the mergen these four core allegations
for six different reasons. See Defendants’ Aegaence MSJ at 14. First, the Defendants insist,
the Plaintiffs “engaged in an agreed competitiath the Defendants to acquire control of TIR
Inc.” Defendants’ Acquiescence MSJ at 14c@®wl, the Defendants contend, the Plaintiffs “lost
the competition.” Defendants’ Acquiescence M& 14. Third, the Defendants assert, the
Plaintiffs “were represented by legal counseDefendants’ Acquiescence MSJ at 14. Fourth,
the Defendants aver, the Ritifs “were fully advised of all mat@l facts, including all TIR Inc.
financial information and the organization of, andiah public offering oflimited partnerships
in, Cypress Energy Partners Limited Partnership.” Defendants’ Acquiescence MSJ at 14. Fifth,
the Defendants asseverate, the Plaintiffs “surrendered their shares in order to obtain the Merger
consideration.” DefendantsAcquiescence MSJ at 14. x8i, the Defendants argue, the
Plaintiffs “surrendered their shares pursuard tderger Agreement that expressly provided that

the Plaintiffs would be deemed, by such suilsFnto have accepted the Merger consideration

and waived all appraisal rightsyhether pursuant to the apmal statute or otherwise.”
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Defendants’ Acquiescence MSJ at 14.

The Defendants further insist that, even asegrthat all of the Plaintiffs’ allegations are
true “no matter how untrue they may be,ethcquiescence defense “renders the questions
whether the merger process was fair and whetherale paid to the Plaintiffs was fair moot.”
Defendants Acquiescence MSJ at 15. Moreothex, Defendants insist, acquiescence bars all
claims that the Plaintiffs allege in the Cdaipt, see Defendants’ Acquiescence MSJ at 15,
including unjust enrichment claims and implieauses of action that the Plaintiffs brought
pursuant to SEC Rule 10b-5,es®efendants’ Acquiescence M&t 15-16. The Defendants
highlight three options that thdelieve the Plaintiffs had visads the merger: (i) surrender their
shares and receive the merger consideraticacaordance with the mergagreement’s terms
and conditions; (ii) keep their shares and exerttisg statutory appraisal rights as the merger
agreement provides; or (iii) keep their shared, @s the Plaintiffs have done in this action, sue
for an appraisal._See DefendginAcquiescence MSJ at 16. céording to the Defendants, the
acquiescence doctrine makes options 1 and 3 atiytexclusive; the Plaintiffs could not
surrender their shares for merger consideratiot then sue._See Defendants’ Acquiescence
MSJ at 16. The Defendants finally observe that merger agreement expressly provides that
any shareholder who surrenders his or her shsinafi be deemed to have waived appraisal
rights, “whether pursuarb the appraisal statute or oth&s&” Defendants’ Acquiescence MSJ
at 16.

2. Plaintiffs’ Response to the Defendants’ Acquiescence MSJ.

On April 20, 2015, the Plaintiffs filed thedhtiffs’ Memorandum of Law in Opposition
to Defendants’ Motion for Summary Judgmem Acquiescence Defense. See Plaintiffs’

Memorandum of Law in Opposition to Defants’ Motion for Summary Judgment on
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Acquiescence Defense, filed April 20, 2015 (D84d)(“Response to Defendants’ Acquiescence
MSJ). Abstracting their argument, the Pldfstistart by assertinghat, under settled law,
“acquiescence plays no role in the self-inte@stash-out merger, which is scrutinized solely
under Delaware’s ‘entire ifianess’ standard -- its ,sbexacting standard oéview.” Response to

Defendants’ Acquiescence MSJ at 1 (quotitehn v. Lynch Communications, Inc., 638 A.2d

1110, 1116-17 (Del. 1994)(“Kahn v. Lynch”)). Accardito the Plaintiffs, the entire fairness

doctrine imposes on the Defendants a fiduciary duty to ensure that the transaction is entirely fair
to the Plaintiffs in two respects: (i) the usdaf procedure to protect the minority shareholders’
interests; and (iipffer of a price that ientirely fair to minorityshareholders. Response to
Defendants’ Acquiescence MSJ at 1. That doeirthe Plaintiffs insist, imposes on the
Defendants the evidentiary burdenpmbving, at trial, each of thesaspects of entire fairness.
See Response to Defendants’ Acquiescence MSJ @hd.Plaintiffs maintain that this showing
is a threshold legal burden that the Defenslanust satisfy. _See Response to Defendants’
Acquiescence MSJ at 1. As the Plaintiffe sg the Defendants admit in the Defendants’
Acquiescence MSJ that they cannot satisfy this exacting burden. See Response to Defendants’
Acquiescence MSJ at 2.

According to the Plaintiffs, the Defendantsdge settled law when they assert that the

Plaintiffs forewent stattory appraisal rights and acquiesdedthe Defendants’ “self-dealing
conduct” when they received merger considerat Response to Defendants’ Acquiescence MSJ

at 2. The Plaintiffs maintain that this assertion is incorrect and that the entire fairness standard
still applies for two reasons. See Respondedi@ndants’ AcquiescenddSJ at 2. First, under

settled law as the Plaintiffs read it, the Deferidacannot relieve themselves of their burden to

establish the transactianentire fairness by pding to the Plaintiffs’conduct, as such conduct
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cannot establish fair proceduoe fair price as_Kahn v. Lyihc requires. _See Response to

Defendants’ Acquiescence MSJ at 2 (citing Katihynch, 638 A.2d at 1110). The Plaintiffs

insist that the doctrine of acquiescence has notogiday in the determination of fair procedure
or fair price, particularly with respect toaleholders who had no say in the cash-out decision
and were presented with a fait accompli. SespBese to Defendants’ Acquiescence MSJ at 2.
Second, under settled law as the mlffs read it, statutory appisal against a corporation is only

a non-exclusive remedy, i.e., by foregoing appratbal,Plaintiffs did not forego their separate
claims against the Defendants for breach ofrtdeties of entire fairness. See Response to
Defendants’ Acquiescence MSJ at 2.

The Plaintiffs further maintain that tH2efendants do not addi® and cannot establish
the elements of acquiescence, which the Defasdasist require a cleand decisive showing
that (i) the Defendants disclosed all matereadt$; (ii) the Defendantgave the Plaintiffs a
meaningful choice; and (iii) the Plaintiffs umavocally approved the challenged conduct. See
Response to Defendants’ Acquiescence MSJ at 2. To the contrary, the Plaintiffs assert, in
addition to giving the Plairffs no say in the merger, the Defendants omitted material
information required for an informed dedsi e.g., the equity value in the Merger Suthat
they received on cancelling the Plaintiffs’ share€dee Response to Defendants’ Acquiescence
MSJ at 2. The Plaintiffs conclude that theefgoing facts “doom” th®efendants’ Acquiescence
MSJ. See Response to Defemida Acquiescence MSJ at 3.

3. Reply to the Defendants’ Acquiescence MSJ.

The Defendants filed the DefendantReply in Support of Motion for Summary

“*Merger Sub” is an abbreviation that ther@gment and Plan of Merger, (dated Dec. 9,
2013), filed Apr. 3, 2015 (Docs. 83 & -28) uses to gnify CEP-TIR, the swiving entity after
the merger. _See Agreement and Plan of Mery (dated Dec. 9, 2013), filed Apr. 3, 2015
(Docs. 83-27 & -28)(“Merger Agreement”).
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Judgment on Acquiescence Defense on Aptil 2015. _See Defendants’ Reply in Support of
Motion for Summary Judgment éxcquiescence Defense, filégpril 24, 2015 (Doc. 93)(“Reply

to Defendants’ Acquiescence MSJ”). The Defenslassert that the undisputed facts present the
Court with a question oflaw regarding the acquiescence defe _See Reply to Defendants’
Acquiescence MSJ at 1. Assertiingit the Plaintiffs respond tomotion that the Defendants did
not file -- “a motion for summarydgment on the question whethbe TIR Inc. merger process
was fair” -- the Defendants asséhat all of the Plaintiffs’ agjuments in the response are for
naught. Reply to Defendant&tquiescence MSJ at 1-2.

As the Defendants see it, the only relevdatts with regardto the Defendants’
Acquiescence MSJ are the facts establishimgRHaintiffs’ knowledgewvhen they surrendered
their shares in exchange for merger adesation on December 18-20, 2013. See Reply to
Defendants’ Acquiescence MSJ at 2. The Defersdmsist that the acquiescence defense bars
the Plaintiffs’ claims if the Plaintiffs had knovdge of the facts they allege in their Complaint
on the date when the Plainti§sirrendered their shares. Se@lRéo Defendants’ Acquiescence
MSJ at 2. The Defendants’ furthesist that the single issue before the Court is one of
Oklahoma common law, viz. whether the Plaintifiay both surrender theshares “in order to
induce payment of the Mergeonsideration by the Defendafitand “sue for rescission and
rescissionary damages.” Reply to DefendaAtgjuiescence MSJ at 2. The Defendants assert
that Delaware law applies only farovisions relating the merger’'s mechanics or effects. See
Reply to Defendants’ Acquiescen®d/SJ at 3. As the Defendarsse it, none of the Plaintiffs’
eight claims relates to the merger's mechanicsfi@cts, and, consequently, all eight claims are
subject to the acquiescence defense. Sel/ReDefendants’ Aguiescence MSJ at 3-4.

The Defendants maintain that the Plaintiffs can challenge the applicability of neither
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Oklahoma law nor the acquiescence defense R&ply to Defendants’ Acquiescence MSJ at 8.
According to the Defendants, the Plaintiffs aibed the merger consideration “knowing every

fact material to their decision and interglino obtain payment.” Reply to Defendants’
Acquiescence MSJ at 8. The Defendants averttt@tPlaintiffs knew, thanks to the Merger
Agreement, that the merger consideration wawdtibe paid unless they surrendered their stock
certificates along with executed powers of iatéy. See Reply to Defendants’ Acquiescence
MSJ at 8. Thus, the Defendants assert, the Plaintiffs had only four options open to them. See
Reply to Defendants’ AcquiescendSJ at 8. The Plaintiffsoald (i) obtain payment of the
merger consideration; (ii) have their shamgspraised; (iii) simultaneously seek a statutory
appraisal of their share and sue for rescissiorresaissionary damages; @) file suit seeking
rescission and rescissionary damages. SeeyRe@efendants’ Acquiegnce MSJ at 8. The
Defendants argue that the Plaintiffs could not “deceitfully obtaiypmeat of the Merger
consideration pursuant to the Merger Agreenagmnt, after eight months’ delay, file suit seeking
rescission and rescissionary damages.” Reply to Defendants’ Acquiescence MSJ at 8 (emphasis

in the original)(citing_Bershad &48 (Del. 1987)). According to the Defendants, because the

Plaintiffs “voluntarily rejected ez of the four [options] in aler to inequitably obtain payment

of the Merger consideration prior to filing ishaction,” the Plaintiffs acquiesced in the
transaction, and the Defendanare entitled to summary judgmt. Reply to Defendants’
Acquiescence MSJ at 10 (emphasis in the original).

4, The Defendants’ Estoppel MSJ.

The Defendants filed the Defendants’'tdggpel MSJ on September 14, 2015. The
Defendants argue that the Pldistidelivered their share certificates to induce the Defendants to

pay the merger consideration once the Plainti§saiered that they had no legal ability to block
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the merger. _See Defendants’ Estoppel MS16at The Defendants then argue that: (i) they
established an independent committee, which sdaqegher an appraisal nor a majority vote of

the minority shareholders necessary for the cash out to satisfy fair process. See Defendants’
Estoppel MSJ at 17. Furthermore, the Deferslaaintend, the Plaintiffs engaged in “legal
blackmail to extract a premium price” aftervivey failed to acquirecontrol of TIR in a
competitive bidding war, and then bragging about the price they received as a result of the cash
out. Defendants’ Estoppel MSJ at 17.

According to the Defendantthe Defendants had a statutaight to effect a cash-out
merger with after-the-fact notice, and the Pléimtieceived notice of theappraisal rights. See
Defendants’ Estoppel MSJ at 17. The Defendantstitisat the Plaintiffsclaims regarding the
Defendants’ alleged breach of fiduciary duty and unjust enrichment therefore fail under settled
Oklahoma law, because: (i) the Oklahoma common-law clean hands doctrine bars the claims; (ii)
the Oklahoma common law of waiver bars the claims; and (iii) the Oklahoma common law of
estoppel bars the claims. See Defendants’ Estoppel MSJ at 17-18. The Defendants further assert
that the Plaintiffs’ claims under the Oklahoma Sg@s Act fail, because: (i) the Plaintiffs have
no private right of action; and (ii) the Oklama common law of unclean hands, waiver, and
estoppel bar the claims. See Defendants’ Estddigeal at 18. Finally, the Defendants maintain
that the Oklahoma common law of unclean hamdsyer, and estoppel also bar the Plaintiffs’
claims under the Securities Exchange éfc1934. See Defendants’ Estoppel MSJ at 18.

Circling back through these sets of clajnise Defendants argue that the Oklahoma
common law of unclean hands bars the Plaintdfaims on the grounds th8tuart orchestrated
this litigation despite (i) having @mpted to seize control of TIR, Inc.; (ii) having entered into an

agreement with the other Plaintiffs to attempéxtract an unjustified premium for the Plaintiffs’
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shares; and (iii) filing false allegations against the Defendants in an attempt to justify a trial on
their surrendered shares’ valu€ee Defendants’ Estoppel M&J19-20. The Defendants then
argue that Oklahoma common las¥ waiver indicates that a contract may achieve waiver
provided that the contract feunded on a valuable consideration and made by a party whose
benefit is being waived. See feadants’ Estoppel MSJ at 2@ccording to the Defendants, the
Plaintiffs delivered their shamertificates to the Defendantsitaluce the Defendants to pay the
merger consideration, and in accordance withntkeeger agreement’s express provision that any
former shareholder who surrendered his or $teare certificates would be deemed to have
forever waived any appraisal riighor quasi-appraisal rights puiant to the Oklahoma appraisal
statute or otherwise. See Deflants’ Estoppel MSJ at 21. TBefendants then argue that the
Plaintiffs are equitably espped from unwinding the merger, because, in reliance on the
Plaintiffs’ voluntary and knowing surrender ofeth share certificatgesthe Plaintiffs: (i)
consummated the merger of TIR, Inc. and TERC; (ii) contributed 50.1% of their member
interests in TIR LLC to Cypress Energy PartnefB.; and (iii) effected a sale of partnership
units to the public pursuant to the Registratiatement._See Defendants’ Estoppel MSJ at 22.
With regard to the Plaintiffs’ federal securities claims, the Defendants assert that the Plaintiffs
must allege and prove both a reetling statement or omission ofmaterial fact and reliance to
have a claim under Securities and Exchangé $d0(b) and rule 10b-5._ See Defendants’
Estoppel MSJ at 23-24. According to the Defenslatite Plaintiffs’ federal securities claims
fail, because the Plaintiffs do not satisfy tteéiance requirement._See Defendants’ Estoppel
MSJ at 23-24.

5. The Plaintiffs’ Response to Defendants’ Estoppel MSJ.

The Defendants filed the Plaintiffs’ Memadum of Law in Opposition to Defendants’
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Second Motion for Summary Judgment ondberr 12, 2015. See Plaintiffs’ Memorandum of
Law in Opposition to Defendants’ Second Muatifor Summary Judgment, filed October 12,
2015 (Doc. 171)(“Response to Defendants’ogpel MSJ”). The Diendants argue that,
separate and apart from the fact that the Defendants’ affirmative defenses are barred as a matter
of law, the Defendants fail to ebtesh any of the elements of waiy estoppel, or unclean hands.
Responding to the Defendants’ amgents out of order, the Plaiffis first contend that the
Defendants cannot satisfy waiver elements, beeaine Plaintiffs did not voluntarily and
intentionally release each of the Defendantsnfipersonal liability either under common law or
under securities law.__See Response to Defdad&stoppel MSJ at 13. According to the
Plaintiffs, the Defendants ignore settléaw that “a stockholder who . . . accepts the
consideration from . . a merger effected by a controlling stockholden@s barred by the
doctrine of . . . waiver . . . from challenging the fairness thle merger in an equitable action.”
Response to Defendants’ Estoppel MSJ at IBplasis in the original)(quoting In re JCC

Holding Co., Inc., 843 A.2d 713, 723 (Del. Ch. 2003)(fetr V.C.)). The Plaintiffs argue that

the Defendants’ argument also §adn its own terms, because (i) waiver requires the “voluntary
and intentional relinquishment afknown right,” Response to f2adants’ Estoppel MSJ at 13

(quoting Barringer v. Baptist Healthcare of l@hkoma, 22 P.3d 965, 700-01 (Okla. 2001)); and

(i) a contractual waiver requs a “‘contract . . . made byehparty whose benefit is being

waived.” Response to Dafdants’ Estoppel MSJ at 1@uoting Smith v. Minneapolis

Threshing Mach. Co., 214 P.2d 178, 180 (Okla. 192Bhe Plaintiffs maintain that they did not

enter a contract with the Defemds; rather, the Defendants unilaterally cancelled the Plaintiffs’
shares._See Response to DefatsleEstoppel MSJ at3-14. Moreover, the Plaintiffs say, 18

0.S. § 1091 leaves the Plaintiffs free to exerciségatine to exercise,autory appraisal rights,
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a decision not to exercise thepaaisal rights has no efft with regard to waiver. See Response
to Defendants’ Estoppel MSJ at 14. In summarg,Rhaintiffs contend that the waiver defense
fails on three grounds: (i) fahg in the merger notice declarsdch a broad waiver; (ii) 18 O.S.
8§ 1091 does not impose a waiver; and (iii) settl@dHalds that foregoingn appraisal does not
immunize the Defendants from liability for aryeach of their dutyof entire fairness in
undertaking a self-interested mergeansaction._See Bponse to Defendants’ Estoppel MSJ at
15.

The Plaintiffs argue that the Defendants'oggtel argument also fails. See Response to

Defendants’ Estoppel MSJ at 16-17. Again invokinge JCC Holding Co., Inc., the Plaintiffs

say that settled law is that acceptance of margesideration does not allow an estoppel defense

to bar challenges to a self-interested mergerire fairness. _See Response to Defendants’
Estoppel MSJ at 16. Furtheone, the Plaintiffs maintaj the Defendants cannot satisfy
estoppel's core elements: (i)aththe Plaintiffs intended ttnduce a detrimental chance of
position; (ii) that a detrimental chance of position in fact occurred; and (iii) that reasonable
reliance upon a belief that the Plaintiffs inculcated induced the detrimental change. See

Response to Defendants’ Estoppel MSJ at ltthgcSpaulding v. United Transp. Union, 279

F.3d 901, 909-10 (10th Cir. 2002)). First, accogdio the Plaintiffs, the Defendants were
committed to paying the merger consideratigpon demand regardless what the Defendants
believed or did not believe about their persdiadiility. See Response to Defendants’ Estoppel
MSJ at 17. Second, according to the Plaintif® O.S. § 1090.2(B)(3kquired the Defendants

to fix the merger consideration as part of dreeze-out merger. See Response to Defendants’
Estoppel MSJ at 17. The Plaintiffssert that these two fadeft Defendants with no choice

whether to pay the merger corsidtion, and the Pldiffs therefore couldhave induced neither
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belief nor reasonable reliancetime Defendants See Response to Defendants’ Estoppel MSJ at
17.

Turning to the Defendants’ unclean-handguanent, the Plaintiffs contend that the
Defendants cannot show unclean hands, bec@uskee Plaintiffs’ conduct did not cause the
Defendants’ unilateral adoption, execution, and immgletation of the freeze-out merger; and (i)
the Plaintiffs did not commit fraud or decebee Response to Defendants’ Estoppel MSJ at 18.

As a threshold argument, the Plaintiffs agammoke In Re JCC Holdig, saying that case

disallows defendants from assegtiany equitable doctrine to @d entire fairness review, a
prohibition that the Plaintiffansist includes the unclean handsfense. _See Response to
Defendants’ Estoppel MSJ at 1&egardless, the Plaintiffs domue, the Defendants’ argument
fails on its own merits._See Response to Defetsdd&stoppel MSJ at 18. First, the Plaintiffs
insist, the Defendants make no slgvthat the Plaintiffs tainted the transaction that they are
challenging by undertaking the veryfrdudulent and deceitful conduct” of which they

complain. Response to Defemdsl Estoppel MSJ at 18 (quog Yeager v. Fort Know Sec.

Products, 602 F. App’'x 423, 429 (10th Cir. 2015))phasis added in Response to Defendants’
Estoppel MSJ). According to tHaintiffs, they did not inducthe Defendantshayment of the
required merger consideration, through fraut adeceit or otherwes See Response to
Defendants’ Estoppel MSJ at 18. Consequently, the Plaintiffs say, the unclean hands doctrine
cannot apply or block an entire fairness revie8ee Response to Defendants’ Estoppel MSJ at
18-19.

The Plaintiffs then attack the Defendan&starities claim arguments as a straw man. See
Response to Defendants’ Estoppel MSJ at 19. TamtPis assert that their securities claims

rest only on the forced-seller doctrine, whick flaintiffs maintain mvides a cause of action
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under securities laws to plaintiffs who are forceddavert their shares to sell their shares for
consideration, and there has been deceptiahantransaction._ See Response to Defendants’
Estoppel MSJ at 19-20. According to the Riifis, the Defendants practiced deception when
they omitted material facts concerning the MIEF®® when inducing the pooled shareholders to
sell their shares to the Defgants. _See Response to Defants’ Estoppel MSJ at 21-22.
Furthermore, the Plaintiffs assert, the Defenslanaterially misrepresented (i) the Plaintiffs’
competing offer to the pooled shareholders; @ndhe payments anémployment provisions
offered to TIR, Inc. management. See Respadio Defendants’ Estoppel MSJ at 22-23. The
Plaintiffs contend that the misrepresentatiansassed the Defendants enough shares to enact the
cash-out merger of the Plaintiffs, thereby nmgkithe Defendants guilty of securities fraud and
liable to the Plaintiffs under the forced seltlrctrine. _See Response to Defendants’ Estoppel
MSJ at 22-24.

6. The Defendants’ Reply to the Defendants’ Estoppel MSJ.

The Defendants filed the Defendants’ Rel Support of Second Motion for Summary
Judgment (Doc. 154) on October 23, 2015. See Defendants’ Reply in Support of Second Motion
for Summary Judgment (Doc. 154), filed Ger 23, 2015 (Doc. 178)(“Reply to Defendants’
Estoppel MSJ”). The Defendants repeat their assetthat the merger process was fair, that the
Plaintiffs engaged in legal blackmail in an atp to block the merger they opposed, and that the
Plaintiffs bragged about howood the merger price theseceived was. _See Reply to
Defendants’ Estoppel MSJ at 3. Furthermore, Dleéendants assert, the Plaintiffs were fully
informed and knowingly induced the Defendantpay the merger consideration. See Reply to
Defendants’ Estoppel MSJ at 3. As a caumance, the Defendants maintain, the Oklahoma

clean-hands doctrine, equitabletaggel, and waiver all bar thelaintiffs from attacking the
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merger’s entire fairness. See Reply to DefatslaEstoppel MSJ at 3.The Defendants then
seem to make a concession to the Plaintiffs:

Plaintiffs’ only response [to the Defdants’ Oklahoma equity and waiver
arguments] is to argue this well-settl@#lahoma law is an acquiescence defense
in another dressSo be it. To the extent this Court determines Oklahoma law
should follow Delaware law, Bershad v. Curtis-Wright Corp., 525 A.2d 840,
842, 848 (Del. 1987) is controlling.

Reply to Defendants’ Estopp®ISJ at 3-4 (emphasis added). The Defendants then shortly
restate acquiescence defense arguments frerDéfiendants’ Acquiescence MSJ and Reply to
Defendants’ Acquiescence MSJ. See RéplDefendants’ Estoppel MSJ at 3.

The Defendants then tackle the Plaintifs@curities argumentdyighlighting that the
Plaintiffs concede that their securities claimest entirely on the foed-seller doctrine -- a
doctrine that the Defendants insist the UnitedeSt&ourt of Appeals fahe Tenth Circuit twice
has declined to apply and that does not appteuthe Oklahoma Uniform Securities Act. See

Reply to Defendants’ Estoppel MSJ at 4-fijg Katz v. Gerardi, 655 F.3d 1212, 1221 n.8 (10th

Cir. 2011), and_Anderson v. Dixon, 86 F.3d 118&-3 (10th Cir. 1996)(unpublished)).

Moreover, the Defendants assert, the United Statest of Appeals for the Seventh Circuit, in
an opinion that then-Chief Judge Posner erahd Judges Cummings and Manion joined, held
that the forced-seller doctrine is inconsistent with basic fedexlrities precedents, because it
penalizes conduct that is too reedrom the fraud to be actionable, i.e., does not induce a third

party to do anything. See Repty Defendants’ Estoppel MSJ %6 (citing Isquith v. Caremark

International, Inc., 136 F.3d 531 (A@ir. 1998)). The Defendantssal note that the forced-seller

doctrine appears to be losing credence among #tectlicourts even in circuits in which it

previously has been recognized. See Reply feriglants’ Estoppel MSJ at 6 n. 8 (citing Howe
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v. Bank for Intern. Settlements, 194 F. Supp. 2d 6, 11 (D. Mass. 2002)(Lind$aydppel v.

4987 Corp., 1999 WL 608783, at *4 (S.D.N.Y. Aubl, 1999)(Carter, J.); Sarafianos v.

Shandong Tada Auto-Parking Co., Ltd., 20W4 7238339, at *4 (S.D.N.Y. Dec. 19,

2014)(Scheindlin, J.); and Gunther v. Ridgea Energy Corp., 32 Supp. 2d 166, 178 (D.N.J.

1998)(Walls, J.)). The Defendants say that thenBfts’ securities claims also fail, because the
Plaintiffs premise them on the pooled skaiders’ implausible @d demonstrably false
allegations. _See Reply to Defentlsi Estoppel MSJ at 7. Acwiing to the Defendants, rule
10b-5 requires that the Defendantiefd to advise the pooled shhmdders of their business plan
with scienter. _See Reply to Defendants’ Es®dgdSJ at 7. The Defendants assert that they
“disclosed and openly advocated their businpmn to the Pooled Shareholders as they
competed with Plaintiffs to acquire control ofRIT Reply to Defendant€Estoppel MSJ at 10.
Consequently, the Defendants maintain, (i) theneoigsule 10b-5 material misrepresentation or
omission; (ii) there is no rule 10b-5 scientand (iii) the pooled sireholders had a proven
ability to know of the Defendants business pl&ee Reply to Defendants’ Estoppel MSJ at 10.
The Defendants argue that thidnerefore are entitled to summgondgment in the Defendants’
Estoppel MSJ._See Reply toferdants’ Estoppel MSJ at 11.

7. The Plaintiffs’ Motion to Strike Lorett Affidavit.

The Plaintiffs filed Plaintiffs’ Motion tdStrike Lorett Affidavit on April 20, 2015. The
Plaintiffs argue that thBefendants’ Acquiescence MSJ

relies on an Affidavit by Randall Loretthe President and CEO of Defendant
Tulsa Inspection Resources, LLC contaginumerous sworn statements which,
by the affiant's own admission under oadh his deposition nine days after
swearing the Affidavit, were in faetholly beyond his personal knowledge, and

“**The Defendants incorrectly cite the starting@and pincite for thisase. See Howe V.
Bank for Intern. Settlements, 184 Supp. 2d 6 (D. Mass 2002)(Lindsdy). The Court corrects
this error in the main body text.
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about which he was not competent to testify.

Motion to Strike at 1. According to the Plaffgj the Lorett Aff. purports to provide the Court
with testimony concerning critical issuescluding that: (i) $451,000.00 was the fair value for
TIR’s shares, including as of June 26, 20@R;tober 2013; and December 2013, when the
Plaintiffs were cashed out; (il)IR was experiencing slow collectis in Canada at the time of
the October, 2013, Tender Offenj)(around the same time, TIRsal continued to contend with

a large amount of factoring debthich created a drag on the compas value; (iv) the Plaintiffs
did not tender their share in response toraleée offer issued October 21, 2013; and (v) the
Plaintiffs were promptly paid $451,000.00 per gharSee Motion to Strike at 1 (internal
guotation marks and citations omitted). The Plamtssert that, in his deposition, R. Lorett
admitted that he had no personal knowledge of any of these statements. See Motion to Strike at
1. The Plaintiffs therefore urgeelCourt (i) to strike these statents; (ii) to disregard them in
deciding the Defendants’ Acquince MSJ; and (iii) to awarthe Plaintiffs expenses and
attorney fees related fing this motion. _See Motion to Strike at 2.

Delving into their argument, the Plaintiffssiat that the Federal Rules of Civil Procedure
require any affidavit to be considered witgard to a motion for summary judgment to “be
made on personal knowledge, [to] set outdabiat would be admssible in evidenceand [to]
show that the affiant or declarant is competernestify on the matters s&t.” Motion to Strike
at 2 (citing Fed. R. Civ. P. 56(4))(emphasis added in the MotitmStrike). According to the
Plaintiffs, the Lorett Aff. satisfies none of thedbrrequirements. See Motion to Strike at 2. The
Plaintiffs assert that R. Lorett has no persdmaiwledge regarding: (iJIR shares’ fair value,
see Motion to Strike at 3-6;iXiTIR’s purportedly slow collections in Canada, see Motion to

Strike at 6-7; (iii) factoring d&, see Motion to Strikat 7-8; or (iv) howmuch the Plaintiffs
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were paid for their shares, see Motion to Stak8. The Defendants therefore urge the Court to
strike the statements in Lorett Aff. 1 19, 23,24, and 27, together wiguch other and further
relief as the Court deems justee Motion to Strike at 9.

8. The Defendants’ Response to PlaintiffdViotion to Strike Lorett Affidavit.

The Defendants filed the Deféants’ Response to Plaintiffslotion Strike Affidavit of
Randall Lorett on May 7, 2015. See Defendantsp@ese to Plaintiffs’ Motion Strike Affidavit
of Randall Lorett, fled May 7, 2015 (Doc. IL@Response to Motionto Strike Lorett
Affidavit”). The Defendants dismiss the Motion to Strike as a vain attempt to defeat the
Defendant’'s Acquiescence MSJ in roundabout tashi Response to Motion to Strike Lorett
Affidavit at 2. According to the Defendantsethorett Aff. supports only four of the undisputed
facts on which the Defendants’ acquiescence ndefas bottomed, and the Motion to Strike
implicates only limited parts of five of the Laré\ff.’s twenty-seven paragraphs. See Response
to Motion to Strike Lorett Affilavit at 2. Furthermore, thBefendants maintain, none of the
Plaintiff's five challenges tothe Lorett Aff. implicate factsspecifically material to the
Defendants’ Acquiescence MSJ. See Responitimn to Strike Loett Affidavit at 3-5.

In any event, the Defendants argue, none @flithited parts of those paragraphs that the
Plaintiffs challenge contradict R. Loretteposition testimony._ SeResponse to Motion to
Strike Lorett Affidavit at 5 (referring to R.orett Dep. 51:11-22 (tah Apr. 9, 2015), filed
MMDDYY). According to the Defendants, the mesition testimony is not incompatible with
the Aff. 1 19, which states: “Knowing all theknew about TIR, | believed $451,000 was more
than fair value for a share of TIR stock at ttiate. | believe it was aremium over fair value
resulting from the competition between the Cggrand Stuart groups to gain control of TIR.”

Response to Motion to Strike LaréAffidavit at 6. The Defendds highlight that R. Lorett
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spoke of his “belief,” which the Defendants maingais almost inescapably what others have
said to someone. See Respons#lttion to Strike Lorett Affidait at 6. Casting R. Lorett’s
statements in a more favorable light, the Defatglansist “that Mr. Lor does not express an
opinion of fair value as contemplated by the @klma appraisal statutenst probative whether
Mr. Lorett believed $451,000 represented a premium over fair value in the colloquial sense.”
Response to Motion to Strike @t In the Defendants’ estimman, the “Plaintiffs’ counsel has
hoisted himself by his own petht Response to Motion to 18te Lorett Affidavit at 6.

The Defendants also insist thatthing in R. Lorett's depostth is at oddsvith 23 of
his affidavit, which states:

During the same time period, TIR became aware of serious problems with Trent

Foley and the TIR-Canada/Foley InspenstiServices management team. | and

U.S. management learned that in additito continuing slw collections in

Canada, Mr. Foley had been focusing mao€lhis attention orhis own company,

which shared office space with TIR«@Geda and Foley. Extended involvement

with TIR counsel was needéd negotiate a solutiomd resolve those disputes.
Response to Motion to Strike Laréffidavit at 7. The Defendastinsist that the “paragraph 23
challenge occurs when there is no issue before the Court with respect to which the Court can
determine whether the paragraph is or is nohiwited hearsay.” Response to Motion to Strike
Lorett Affidavit at 7. The Defendants indicateat the Lorett Aff. “provides the general
background of, and puts in context, the sulitsta matters of which Mr. Lorett does have
personal knowledge. Mr. Lorett testified toe matters which management learned. That
management learned those matters is separateapart from the question whether what they
learned was true.” Response totMao to Strike Lorett Affidavit aB (emphases in the original).
Lest they be misunderstood, the Defendants candbkdt the Plaintiffs have every right to

challenge the truth of what management ledriieand when the truth of what management

learned is challenged before t@eurt. See Response to MotionStrike Lorett Affidavit at 8.
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At the same time, the Defendants remind the Coattttie Plaintiffs beaa burden to prove that
the belief of those tendering the offer was false. See Response to Motion to Strike Lorett
Affidavit at 8. As the Defendants see it, to #wdent that R. Lorett's belief can establish the
belief of those who tendered the offer, what Rrettblearned from others is “clearly probative
and admissible.” Response to MottonStrike Lorett Affidavit at 8.

Turning then to { 24, the Defendants insist gaatigraph is unrelated any issue before
the Court. _See Response to Motion to Strike tt@k#idavit at 8. The Defendants assert that R.
Lorett testified that he knewhat factoring is, but does not knomhat factoring debt is._ See
Response to Motion to Strike Lorett Affidawit 8. The Defendantsadjudge that “[t]he
squabble is not worth the Court’s time. Wheth&R is burdened by ‘facting its receivables’
or burdened by ‘factoring debt’ isnmaterial, and hardly serves a matter deserving of the
attention of this Court, much less an ordeikstg the Lorett Affidavit.” Response to Motion to
Strike Lorett Affidavit at 8.

The Defendants’ next tackle 25, which states:

In October 2013, Cypress came to agreement with Triangle CHpitaid

purchased the mezzanine lenders” ordyrehares of TIR for $451,000 each. The

$451,000 share price had been more than the share value in June, and given the
personnel, accounting and financingsues the company faced, the price

“Triangle Capital Corporation Ttiangle Capital”), accordintp its website, aims “to be
the premier provider of capital to companiegmping in the lower middle market.” Triangle
Capital Corporation: Profile, http://www.tcap.comdfile (last visited Ap. 21, 2017). Triangle
Capital typically invests five to fifty million dollars for (i) acquisition financings; (ii) leveraged
buyouts; (iii) management buyout§y) recapitalizations (v) growth financings; and (vi)
employee stock ownership plans. See Triargggital CorporationProfile, http://www.tcap
.com/profile (last visited Apr. 21, 2017). Tmgle Capital's portfolio includes energy sector
investments alongside investments in other sect@ee Triangle Capital Corporation: Profile,
http://www.tcap.com/profile (last visited Ap2l, 2017). Triangle Capital ran a consortium of
mezzanine lenders that held shares and waivers in TIR, Inc. before the contested merger. The
Court will refer to the ente consortium of mezzanine lemdethat Triangle Capital ran,
collectively, as Triangle Cdaal from this point forward inthis Memorandum Opinion and
Order.
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continued to be more than fair in October.
Response to Motion to Strike Loretffidavit at 9. The Defendants sext that, in context, “it is
perfectly clear that, in this paragraph, Mr.réth is referring to the $451,000 price to which
reference is made twice in linthree of the paragraph.” Response to Motion to Strike Lorett
Affidavit at 9. The Defendants also insist that it “is also clear that_that price continued to be
fair.” Response to Motion to Strike Lorettffldavit at 9 (emphasis in the original).
Disregarding “the difference beé&n Mr. Lorett’s belief as to the fairness of $451,000 as a price,
and Plaintiffs’ questioning concerning fair valueain appraisal action discussed with respect to
paragraph 19,” the Defendants assleat the Motion to Strike i&n absurd abuse of the Court’s
time.” Response to Motion to Strike Lorett Affidavit at 9.

Turning to § 27, the Defendes note that it states:

After the plaintiffs did not tender their @tes in response to a tender offer issued

October 31, 2013, Tulsa Inspection Resourkres, merged with Tulsa Inspection

Resources, LLC, and the plaintiffs weriéered $451,000 for each of their shares.

The plaintiffs returned their sharesttee company, and theyere promptly paid

$451,000 per share just as the other shadenslhad been. Helieve this price

was more than fair value for the sharesvak very surprised, six months later, to

see that the plaintiffs filed this lawsuit.
Response to Motion to Strike LareAffidavit at 9. The Defendas portray the Plaintiffs as
arguing that, because R. Lorett was not involved in the tender offer pursuant to which the
Plaintiffs were offered $451,000.00 rpshare for their shares, the Court should strike each
sentence in f 27. See Responsdadion to Strike Lorett Affdavit at 9. According to the
Defendants, that argument is Vfolous” for five reasons. Resp@nto Motion to Strike Lorett
Affidavit at 9. First, the Defendants contend, Biaintiffs admit and all accept that the tender

offer was made. See Response to Motion to Strike Lorett Affidavit at 9. Second, the Defendants

aver, the Plaintiffs admit and all accepatthihe tender price was $451,000.00 per share. See
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Response to Motion to Strike Lorett Affidavit@t Third, the Defendants maintain, the Plaintiffs
admit and all accept that the Plaintiffs returtie€ir shares to the company. See Response to
Motion to Strike Lorett Affidavitat 9. Fourth, the Defendants attehe Plaintiffs admit and all
accept that the Plaintiffs were promptly p&i4b51,000.00 per share. See Response to Motion to
Strike Lorett Affidavit at 9. Fifth, the Defendants avouckhe Plaintiffs do not and cannot
challenge that R. Lorett was surprised when tlanEffs filed this action six months after they

had accepted the merger consideration. See Respmmdotion to Strikd_orett Affidavit at 9-

10. Broadly speaking, the Defendants assert thhen R. Lorett expressed his belief that
$451,000.00 per share was a fair price, he is entitlesate both what he learned, and what all
generally know and accept to be true. See Response to Motion to Strike Lorett Affidavit at 10.
As the Defendants see it, the Plaintiffs can cross-examine R. Lorett at trial in an effort to
impeach his credibility if they believe he lacks personal knowledge of any fact. See Response to
Motion to Strike Lorett Affidavit at 10. To chaflge R. Lorett’s credibilityat this stage in the
case, the Defendants pronounce, it both irreleaaat quixotic. _Se&esponse to Motion to
Strike Lorett Affidavit at 10. Quickly recapiating their argument, thDefendants close with

an observation that none of the Plaintiffs’ fiehallenges to the Lorett Aff. implicate any
undisputed fact material to the Defendan#&tquiescence MSJ. See Response to Motion to
Strike Lorett Affidavit at 10. Mceover, the Defendants assure @wurt, nothing in the Y that

the Plaintiff challenge contdécts anything in R. Lorett'®epo. testimony. _See Response to
Motion to Strike Lorett Affidait at 11. The Defendants, theredpiconclude that the Motion to
Strike “lacks sufficient merit tbe worth the Court’s attention astiould be summarily denied.”

Response to Motion to Ste Lorett Affidavit at 11.
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9. Plaintiff's Reply to the Motion to Strike Lorett Affidavit.

The Plaintiffs filed Reply Memorandum baw in Further Support of Plaintiffs’ Motion
to Strike Affidavit of Randall Lorett on Ma21, 2015. _See Reply Memorandum of Law in
Further Support of Plaintiffs’ Motion to Strik&ffidavit of Randall Loett, filed May 21, 2015
(Doc. 108)(“Reply to Motion to Strike Lorett Affid&”). The Plaintiffsreiterate their position
that, “despite swearing under pegalf perjury to his personal kndedge of certairfacts in an
Affidavit submitted in support of Defendants’ matifor summary judgmentR. Lorett “in fact
lacked any personal knowledge wrgard to a series of thoagerments.” Reply to Motion to
Strike Lorett Affidavit at 1. The Plaintifffyelieving that they havexposed the Defendants
submitting an improper affidavit, ridicule the Defendants’ defense that the challenged statements
are irrelevant and do not implicate the facts omctvitheir summary judgment lies. See Reply to
Motion to Strike Lorett Affidavit at 1. Althougthe Plaintiffs concede #t a court ordinarily
should not decide witness credibility on a motiondtsmiss, the Plaintiffs insist that a court
cannot credit a witness’ testimy for purposes of summajudgment if it had been exposed as
incompetent or false. See ReplyMotion to Strike Lorett Affidavit at 1.

Expanding on this core argument, the Plainafsert that R. Lorett admitted in his Depo.
that he did not have an opinion -- or even tlastéo formulate such an opinion -- about the TIR
stock’s fair value. _See Reply to Motion torig Lorett Affidavit at 2. The Defendants’
assertions to the contganotwithstanding, the Plaintiffs comte that R. Lorett’s belief cannot be
based on what other told him, for two reasonse Beply to Motion to Strike Lorett Affidavit at
2. First, the Plaintiffs aver, the Defendants'sponse is directlyontrary to R. Lorett's
testimony. _See Reply to Motion fitrike Lorett Affidavit at 3. Second, the Defendants press,

for a statement to be considered on summadgment, it must be shown to rest on concrete
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facts “grounded in the affiant@wvn observation, perception, aretollection.” Reply to Motion

to Strike Lorett Affidavit at 3 (citing Tavg v. United States, 32 F.3d 1423, 1427 n.4 (10th Cir.

1994)(“[S]tatements of mere belief must be disregd[.]")). The Defendds, therefore, argue
that the Court should strike Lorett Aff. 1 19, 28d 27 and preclude R. Lorett from testifying
on the fair price issue. See ReplyMotion to Strike Lorett Affidavit at 3.

Regarding Lorett Aff. § 23the Plaintiffs contend thahe Defendants admit in their
Response to the Motion to Strikerkett Affidavit that R. Lorett’s statement is hearsay. Reply to
Motion to Strike Lorett Affidavitat 3. Accordingly, the Plaintiffassert, the statement (i) has no
bearing on the factual issues; (ii) cannot be used to establish the absence of any disputed factual
issue for summary judgment purposes; and (iii) noesstricken._See Reply to Motion to Strike
Lorett Affidavit at 4-5. Regaidg Lorett Aff. { 24, the Plairffis purport that R. Lorett admitted
at his deposition that he hadvee heard the phrase “factoring debt” and that he does not know
what it means. Reply to Motion to Strike Ltrdffidavit at 5. ThePlaintiffs argue that,
because Y 24 uses the term despite R. Logatvfessed ignorance of it, the Court should strike
Lorett Aff. 24 and prevent R. Lorett from ti§ghg on the issue of factoring debt. See Reply
to Motion to Strike Lorett Affidavit at 5. Turng to § 27, the Plaintiffs assert that the Court
should strike R. Lorett’s reference to a tendéerpbecause R. Lorett admitted in his deposition
that he was not involved indfhtender offer and does not undeanst the tender offer.See Reply
to Motion to Strike Lorett Affidadtiat 6. Also with regard tparagraph 27, the Plaintiffs urge
the Court to strike R. Lorett’s statement conagg how much the Plaintiffs were paid for their
shares. _See Reply to Motion to Strike Loretfiddvit at 6. According to the Plaintiffs, R.
Lorett lacks any personal knowledge concerningnieeger consideration paid for the shares and

admitted during his Depo. that he relied on Boylan for this information. See Reply to Motion to
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Strike Lorett Affidavit at 6. Tl Defendants insist that the Cotierefore strike R. Lorett’s
statement about the payment amount and predRudeorett from testifying at trial about the
issue._See Reply to Motion 8irike Lorett Affidavit at 6.

Telescoping out, the Plaintiffs then contendttthe Court should strike the Lorett Aff. in
its entirety, because R. Lorett’'s multiple incartgnt and potentially false statements impeach
his credibility. See Reply to Motion to Strike Lorett Affidavit at 7. The Plaintiffs characterize
R. Lorett’s affidavit as “untre” and “without personal knowledgednd insist thait is basic
hornbook law that the Court must deny summary judgment and allow the case to proceed to trial
if “the credibility of the movant’s witnesses is challeagthe by the [sic] opposing part and
specific bases for possible impeachment are shown . . . .”” Reply to Motion to Strike Lorett
Affidavit at 7 (quoting 10A Wight, Miller & Kane, Federal Prace and Procedure 2726, at 446
(3d ed. 1998).

10. Plaintiffs’ Motion to Strike Affirmative Defenses.

The Plaintiffs filed Plaintiffs’ Motion toStrike Affirmative Defenses on November 4,
2015. The Plaintiffs ask the Court to strike tffigraative defenses that the Defendants raise in
their two motions for summary judgment: (i) uncldaands; (ii) accord and satisfaction; (iii)
acquiescence; (iv) acceptance; Waiver; (vi) laches; (vii) estomb;, (vii) and release._See
Plaintiffs’ Motion to Strike Affirmative Defenseat 3. According to the Plaintiffs, each defense
fails as matter of law, because and camsutceed under any circumstances, because each
depends on a false premise that the Plaintiffartalkily relinquished the right to bring breach of
fiduciary duty claims when the Plaintiffs accepted merger consideration in lieu of statutory
appraisal. _See Plaintiffs’ Motioto Strike Affirmative Defenses & The Plaintiffs argue that

the Delaware Court of Chancery held_in InJiéC Holding Co. that a corporations’ controlling
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shareholders, directors, and officers cannmotoke any of the equitable defenses that the
Defendants adduce if they have adopted a self-interested merger ratntbrity shareholders’

expense._See Plaintiffs’ Motion to Strike Affiative Defenses at 3. Invoking In re Best Lock,

the Plaintiffs contend that plaiffs “who cho[o]se to forego thstatutory appraisal remedy were
entitled to receive the mergeortsideration for their shares rediess of the resolution of any
equitable claims they cho[o]se to bring.” S#8aintiffs’ Motion to Strike Affirmative Defenses

at 3 (quoting In re Best Lock, 845 A.2857, 1078 (Del. Ch. 2001)(Chandler, V.C.)(emphases

omitted). Moreover, the Plaintiffs maintain, tR&intiffs’ did not waive their state and federal
securities law claims, and Oklahoma common-famciples of equity and estoppel do not bar
the Plaintiffs’ securities claims.__See Plaintiffdotion to Strike Affirmative Defenses at 5.
Consequently, the Plaintiffs say, the Codrdb@d not only deny the Defendants’ Acquiescence
MSJ and Defendants’ Estoppel M3yt also strike # Defendants’ affirmative defenses as
insufficient as a matter of law under rule 12(f)@f)the Federal Rules of Civil Procedure. See
Plaintiffs’ Motion to Strike Affirmative Defenses at 5-6.

11. Defendants’ Response to Motion to Strike Affirmative Defenses.

The Defendants responded on Novemiber2015. _See Defendants’ Response to
Plaintiffs’ Motion to Strike Affirmative D&enses (Doc. 191), filed November 5, 2015 (Doc.
192)(“Defendants’ Response to Motion to Strikdidviative Defenses”). The Defendants take
issue with what the Defendants characterizeth@s Motion to Strike Affirmative Defense’s
untimeliness. _See Defendants’ Response to dviatd Strike Affirmative Defenses 1-2. The
Defendants maintain that the Plaintiffs seek to eliminate defenses that have been part of the case
since August 5, 2014 -- even though the rulef){2 deadline for chllenging pleadings’

sufficiency was August 26, 2014 by resetting the clock with aamended complaint._See
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Defendants’ Response to Motion3trike Affirmative Defenses &. The Defendants argue that
the Plaintiffs “cannot reopen the long shut windtwfile a motion to stke by looking to
Defendants’ Amended Answer (containing exactly ame affirmative defenses as pled in the
August 2014 Original Answer),”ral request that the Court “npérmit such a manipulation of
the Rules of Civil Procedure.” Defendants’ Raisse to Motion to Strike Affirmative Defenses
2-3.

The Defendants then highlight and heartily agree with the Plainttity'acterization that
the Motion to Strike Affirmative Defenses isrfmecessary.” DefendantResponse to Motion to
Strike Affirmative Defenses at 3 (quoting Mmi to Strike Affirmative Defenses at 5 n.2).
According to the Defendants, the Plaintiffs’ M to Strike Affirmative Defenses merely
recites arguments that the Plaintiffs athpamade in opposing ¢h Defendants’ summary
judgment motions._See Delaware Limited LidilCompany Act at 3. The Defendants posit
that the Court can strike the Defendants’ aféitive defenses “on its own” when addressing the
summary judgment motions. Defendants’ Respaomddotion to Strike Affirmative Defenses at
3 (citations omitted). The Defendants thus eadtthat the “Plaintiffs’ current Motion repeats
points already argued, needlessly wastes the dinith parties and the Court, and should be

denied for these reasons.” Defendants’ Resptmséotion to Strike Affirmative Defenses at 3

(citing E.E.O.C. v. Unit Drilling Co0.,2014 WL 2211011, at *1 (N.D. Okla. 2014)(Kern,
J.))(internal quotation marks omitted in Responsi)e Defendants add that “a motion to strike
is strongly disfavored as aeans of resolving disputes wbkeras here, facts outside the
pleadings, such as those on which Plaintifsimmary judgment briefs rest, need to be
considered.” Defendants’ Response to Motio Strike Affirmative Defenses at 4.

Dovetailing with this latter argument, the feedants contend that the Plaintiffs’ Motion
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to Strike Affirmative Defenses “impermissyblrelies on matters outle the pleadings.”
Defendants’ Response to Motion to Strike Affative Defenses at 4. The Defendants note that
the Plaintiffs rely on their eler arguments in response tetBummary judgment motions, and
assert that, under rule 12(f)paotion to strike defenses “must based solely on the matters set
forth in the pleadings themselves.” DefengarResponse to Motion to Strike Affirmative

Defenses at 4-5 (emphasis in original)(citib@ Wright & Miller, Federal Practice and

Procedure, § 1380, at 404). According to the Déémts, “Plaintiffs’ reliance on the facts they
sought to marshal in opposition to Defendantshsuary judgment motions flouts this rule, and
their Motion should be denied for this reasms well.” Defendants’ Response to Motion to
Strike Affirmative Defenses at 5.

Finally, the Defendants avehat, should the Court consid the Motion to Strike
Affirmative Defense’s merits, hCourt should nevertheless denhy See Defend#s’ Response
to Motion to Strike Affirmative Defenses at $he Defendants posit thdRule 12(f) permits the
Court to strike only a defense that cannot succaed, matter of law, undany circumstances.”

Defendants’ Response to Motion to Strike Affative Defenses at 5 (citing E.E.O.C. v. Unit

Drilling Co., 2014 WL 2211011, at *1). The Defendanbte that their answer includes forty-
five pages of factual allegatiomsd say that, “[w]here factuallegations sufficient to support a
defense have been made, it cannot be strickddefendants’ Response to Motion to Strike

Affirmative Defenses at 5 (citing Baum Faith Technologies, Inc., 2010 WL 2365451, at *2

(N.D. Okla. 2010)(Eagan, C.J.)). In the Defemdaview, their lengthy factual allegations
“more than adequately support the ten affirmatieéenses assertedDefendants’ Response to

Motion to Strike Affirmative Defenses at 6.
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12. Plaintiffs’ Reply to Motion to Strike Affirmative Defenses.

The Plaintiffs replied on November 19, 201%ee Plaintiffs’Reply Memorandum of
Law in Further Support of Plaintiffs’ Motion t8trike Affirmative Defenses, filed November 19,
2015 (Doc. 200)(“Reply to Motion to Strike Affirtiee Defenses”). The Rintiffs contend that
the Defendants’ affirmative defenses are foreclosed under Delaware law, because a stockholder
who accepts merger consideration in which thag no say “is not barred by the doctrine of
acquiescence, or any other related equitabldridecsuch as waiver, from challenging the
fairness of the merger.” Reply to Motion to &iAffirmative Defenses at 1 (quoting In re JCC
Holding Co., 843 A.2d 713, 721 (Del. Ch. 2003)(engih@mitted). Accordingly, the Plaintiffs
contend, the Defendants’ affirtnge defenses “are ‘legallynsupported,” and ‘cannot succeed
under any circumstances’ as a defense to Hfaintlaims.” Reply to Motion to Strike

Affirmative Defenses at 1 (quoting Birattev. Hudiburg Auto Grp., Inc., 2012 WL 1438921, at

*2-3 (W.D. Okla. 2012)(Miles-LaGrange, C.J.)). elRlaintiffs assert #t the Defendants are
“[ulnable to refute that showing” and posit thas a result, the Defendants instead focus on the
Motion to Strike Affirmative Defenses’ timelise and factual bases, while asserting that the
Motion to Strike Affirmative Defenses is “pperly suited for decision via Defendants’ two
summary judgment motions.” Reply to Motion &trike Affirmative Defenses at 2 (quoting
Response to Motion to Strike at 1-2)(internabtation marks omitted). The Plaintiffs address
these arguments in turn.

First, the Plaintiffs contend that they timely filed the Motion to Strike Affirmative
Defense. _See Reply to Motion to Strike atThe Plaintiffs note that the Defendants answered
the Amended Complaint on October 14, 2015, #mat the Plaintiffs moved to strike on

November 4, 2015, within the 21-day window thder2(f)(2) allows forsuch a motion to be
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filed. See Reply to Motion to fite Affirmative Defenses at 2.Contrary to the Defendants’
objection, the Plaintiffs assettiat rule 12(f) does not qualify the 21-day window in the event

that an answer to an amended complaint contains the same affirmative defenses as an answer to
an original complaint, and that “the fedemurts have resoundinglyejected Defendants’

contention.” Motion to Strike Affirmative Defses at 2 (citing, among others, F.D.I.C. v.

Bayer, 2015 WL 686952, at *1 (M.[Fla. 2015)(Steele, J.)).

Second, the Plaintiffs contend that the Couge€th not decide any fagl issues to strike
Defendants’ defenses as legallgufficient.” Reply to Motion to Strike Affirmative Defenses at
3. Rather, the Plaintiffs argue, the Defendaatffmative defenses “must be stricken because
they are facially insufficient asraatter of settled and authoritagilaw” under rule 12(f). Reply
to Motion to Strike Affirmative Defenses at 3The Plaintiffs argue #t the Court need only
consider (i) the Answer; anli) the Merger Agreementnal Tender Offer, because those
documents’ authenticity is “ungisted” and “are deemed incorpted by reference and properly
considered in deciding the motion.” Reply to Matito Strike AffirmativeDefenses at 3 (citing,

among others, Smith v. United States, 561 A.G80, 1098 (10th Cir. 2009)). The Plaintiffs

assert that these documents, along with thedpiga, “show that as a matter of law, all of
Defendants’ defenses are foreclosed.” Reply to Motion to Strike Affirmative Defenses at 4. The
Plaintiffs reason, for example, that the acoeeese defense is foreclosed under the Answer’s
factual allegations, because the “Plaintifeceipt of the mieger considerationnilaterally set by

the Defendants cannot eliminate their claims against tentrolling sharehalers and directors
charged with a fiduciary duty forotect Plaintiffs’ interests awinority shareholders when they
adopted and approved the transaction.” Replyldétion to Strike Affirmative Defenses at 4-5

(relying on_In re JCC Holding Co., 843 A.2d at 7A&a)ics in the origiml). The Plaintiffs

-63 -



contend that “[n]Jone othe ‘facts’ that Defendants purpdo adduce in the pending motions”
change that, in these circumstances, Delawave forecloses equitable defenses such as
acquiescence. Reply to Motion to Strike AffirmatiDefenses at 5. Thediitiffs conclude that
“what goes for acquiescence and waiver goesdiay Other equitable doctrine’ such as unclean
hands, accord and satisfaction, acceptance, laekppel, and release.” Reply to Motion to
Strike Affirmative Defenses at 6 (botdj omitted)(italics in the original)..

Finally, the Plaintiffs argue that the Countosild strike the Defendasitdefenses at this
stage “to simplify trial.” Reply to Motion to Ske Affirmative Defensest 7. The Plaintiffs
assert that the Defendants’ motions for sianmudgment “rest upon the same unsustainable
legal contention as the affirmative defensesfegh in their Answer,” and that, consequently,
“the same law requires strikingetbe defenses also requires demif Defendants’ motions.”
Reply to Motion to Strike Affirmative Defenses at 7 (citations omitted). At the same time, the
Plaintiffs contend that “[i]t is not sufficient . merely to deny the motions.” Reply to Motion to
Strike Affirmative Defenses at 7The Plaintiffs request that the Court “strike the defenses at this
juncture under Rule 12(f) to eliminate any jurgnfusion at trial.” Rply to Motion to Strike

Affirmative Defenses at 7 (citing, among othedew England Health Care Emp. Welf. Fund v.

iCare Mgmt., LLC, 792 F. Supp. 2d 269, 288 (D. Conn. 2011)(Haight, J.)).

13. Plaintiffs’ Motion for Partial Summary Judgment on Breach of Fiduciary
Duty Claims.

The Plaintiffs filed Plaintiffs’ Memorandurnof Law in Support of Motion for Partial
Summary Judgment on BreachFiduciary Duty Claims oeptember 14, 2015. See Plaintiffs’
Memorandum of Law in Support of Motion rfdPartial Summary Judgment on Breach of
Fiduciary Duty Claims, filed September 14, 20@3oc. 157)(“Plaintiffs’ MSJ”). With this

motion, the Plaintiffs seek partial summary jodant on two claims: (i) the Plaintiffs’ First
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Claim for Relief against the Contliag Shareholder Defendants)c (ii) the Plaintiffs’ Second
Claim for Relief against the Director Defendarits, breach of fiduciary duty._ See Plaintiffs’
MSJ at 7.

In relation to these claims, the Plaintiffssti petition the Court to grant partial summary
judgment holding that the entire-fairness staddgverns the merger, because the merger was a
self-dealing transactiofs. See Plaintiffs’ MSJ at 9-10. Theahitiffs insist that a showing of
self-dealing suffices to require the Court to gaple entire-fairness doate, see Plaintiffs’ MSJ
at 11, and that the undisputed material evidestoews that the merger was self-dealing, as
corporate fiduciaries stood on both sides of tlamdaction and -- the Plaintiffs assert -- did
nothing to disable themselves from this conflgge Plaintiffs’ MSJ at 12-13. The need for the
entire-fairness standard to applyespecially acute in this casbe Plaintiffs contend, because (i)
the Defendants had a direct int&ren making the “fair value” al®w as possible as owners and
directors of the surviving eity, Plaintiffs’ MSJ at 13; ad (ii) the Defendants made a

determination to allocate different consideration to themselves and to the Plaintiffs when they

*®The entire-fairness standard, the Plaintéfssert, imposes both a substantive and a
procedural requirement on direcs and controlling shaholders. _See Plaiffs’ MSJ at 9.
Substantively, the Plaintiffs mainta the entire-fairness standamehjuires proof that the merger
was the product of both fair dealing and fair price. See Plaintiffs’ MSJ at 9. Procedurally, the
Plaintiffs contend, the entire-fairness standargoses the burden of paesion on the defendant
directors and controlling shareholders, throughoaettttal, to prove thathe challenged merger
met the entire-fairness test’s substantive requirements. See Plaintiffs’ MSJ at 9.

The Plaintiffs define “fair dealing” by reffence to_Weinberger. UOP, Inc., 457 A.2d
701 (Del. 1983), indicating that fair dealing “‘eraces questions of when the transaction was
timed, how it was initiated, structured, negotiatelisclosed to the directors, and how the
approvals of the directors and the stockholaegse obtained.” Plaintiffs’ MSJ at 10 (quoting
Weinberger v. UOP, Inc., 457 A.2d at 711). TherRitis also define “&ir price” by reference
to Weinberger v. UOP, Inc., indicating that faiice “relates to the economic and financial
considerations of the proposed nger, including all relevantattors: assets, market value,
earnings, future prospects, and any other elemeatsatfect the intrinsic or inherent value of a
company’s stock.” Plaintiffs’ MSJ at 10 (qtwieg Weinberger v. UORNC., 457 A.2d at 711)).
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obtained for themselves the benefit of TIR’s diypincreasing cash flow as qualified income for
the profitable MLP® IPO they planned to conduct and toaasvthemselves equity in that public
entity while denying the same benefit te tRlaintiffs, see Plaintiffs’ MSJ at 13-14.

The Defendants also petition the Courgrant partial summary judgment holding that
the Defendants bear the burden throughout thettrigtove the merger’s entire fairness, because
they used no procedural mechanisms to cure their conflict of interest. See Plaintiffs’ MSJ at 9-
10, 15. As the Plaintiffs read Delaware lalne Defendants may shift the burden of persuasion
on the entire-fairness issue only by either (i) showing that a well-functioning committee of
independent directors approved tn@nsaction; or (ii) showing # a majority of the minority
shareholders approved the merger transactiomviaformed vote._See Plaintiffs’ MSJ at 15.
The Plaintiffs insist that the Bendants took neither of theserative measures. See Plaintiffs’
MSJ at 15-17. Accordingly, the Plaintiffs sdek the Court to grant summary judgment that the
Defendants bear the burden to prove entire fairness at trial. See Plaintiffs’ MSJ at 17.

Under the entire-fairress standard, the Plaintiffs argue, the undisputed material facts

“An MLP, a master limited partnership, is a state law entity that has publicly traded
securities listed on major exchanges, but that dfftem corporations in that revenue is passed
through to the shareholdersr fax purposes._ See Michael i@oning, Morningstar. What Is a
Master Limited Partnership?, August 9, 2007, http://news.morningstar.com/articlenet/article
.aspx?id=203288 (last visited April 22, 2017). RH_typically are found only in the energy
sector. _See David T. Kwon, Varaua Research, User's Guide Master Limited Partnerships,
Sept. 2014, https://personal.vanglaom/pdf/ISGPMLP.pdf (last visited April 3, 2017). At the
time of the case’s merger, companies formed MioPsecure a variety of benefits, including the
following: (i) monetization of assets at fair markeiue; (ii) highvalue of assets in a separate
company; (iii) lower cost of capital; (iv)xdenefits upon contribution and ongoing tax benefits;
(v) retention of control over assets; (vi) intge distribution rights; (vii) ability to limit
fiduciary duties to public unitholders; (viii) high-yiesecurity with reliable distributions; (ix)
one taxation level, leaving moreash available for distribution(x) expected increases in
distributions; (xi) potemal unit appreciation; (xii) limited &bility similar to corporate common
stock; (xiii) tax shield typially equivalent to 80-90% ofash distributions; and (xiv) tax-
deferred portion not taxable until unitholder sellsusiéies. See Paul Hastings LLP, Master
Limited Partnership Overview: August 2013, slil, https://www.paulhastings.com/docs/default
-source/PDFs/mlp-primer.pdfa@t visited April 22, 2017).
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show that the Defendants breaclieeir fiduciary duty of fair deatig. See Plaintiffs’ MSJ at 17.
The Plaintiffs allege that the Defendants intemailly structured the merger so that it was not
negotiated with the Plaintiffs and never obtainez Rhaintiffs’ approval._See Plaintiffs’ MSJ at
18. The Plaintiffs assert th#te Defendants intended the mergransaction to eliminate the
Plaintiffs as stockholders to prevent them frogneiving any benefit from the planned Cypress,
L.P. IPO, and that the Defendants forcee tRlaintiffs out ata price which greatly
underestimated the true share ealuSee Plaintiffs’ MSJ at 18-20As the Plaintiffs see it, the
Defendants’ alleged failure tase any procedures to indepenmitie determine fair value, by
itself, establishes their breach of duty, evenef Brefendants believed that the price they offered
was fair. _See Plaintiffs’ MSJ at 20-21. dtDefendants reject the proposition that the
Defendants could have discharged their dutemply by following the statutory merger
procedure and offering the Plaintiffs an apprais8ee Plaintiffs’ MSJ at 21. The Defendant,
therefore, reiterate their request that the Coumigpartial summary judgmethat: (i) the entire
fairness standard governs the Plaintiffs’ claifios breach of fiduciary duty; and (i) the
Defendants bear the burden obying that the merger satisfiesetkentire fairness standard. See
Plaintiffs’ MSJ at 22. The Deffelants further ask the Court to grant partial summary judgment
holding that Defendants CEP-TIR, LLC, Stephengartield, L. Field, and Boylan are liable for
breaches of the duty of entire fairness, reserfangrial the issue of damages. See Plaintiffs’
MSJ at 22.

14. The Defendants’ Response to the Plaintiffs’ MSJ.

The Defendants filed Defendants’ RespomseOpposition to Plaintiffs’ Motion for
Partial Summary Judgment on Bebaof Fiduciary Duty Claims (Doc. 157) on October 5, 2015.

See Defendants’ Response ipg@sition to Plaintiffs’ Motiorfor Partial Summary Judgment on
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Breach of Fiduciary Duty Claims, filed Qdter 5, 2015 (Doc. 170)(“Response to Plaintiffs
MSJ”). The Defendants argue that the Court khdany the Plaintiffs’ MSJ for four reasons: (i)
the Plaintiffs, being fully informed, acquiescén the merger and naot now be heard to
challenge it; (ii) the undisputed facts establish thatmerger process was fair as a result of the
statutory appraisal which was the Plaintiféxclusive remedy; (iii) Oklahoma common law
clean hands doctrine and the Oklahoma comitaanof estoppel bar the Plaintiffs’ breach-of-
fiduciary-duty claims; and (iv) th Plaintiffs have waived thebreach-of-fiduciary-duty claims
contractually and by conduct under the Oklahaoenmon law of waiver._See Response to
Plaintiffs’ MSJ at 7.

The Defendants insist, firsthat the Plaintiffs, being fullynformed, acquiesced in the
merger and cannot now be heard to challengeSee Response to Riaffs’ MSJ at 7-9.
Referring the Court to its discussion on thisnpan the Defendants’ Acquiescence MSJ, the
Defendants maintain that the only facts relewarthis proposition are the facts establishing the
Plaintiffs’ knowledge when thegurrendered their share in eadge for the payment of the
merger consideration pursuant to the merger agreement’s terms. See Response to Plaintiffs’ MSJ
at 8. According to the Defendants, if the Plaintiféal knowledge of the facthey allege in their
Complaint on the date that the Plaintiffs suremed their shares, the defense of acquiescence
bars their claims._See Response to PlaintiffsIME8. The Defendants then contend that the
Plaintiffs admit to having had such knowledge at time. See ResponseRtaintiff’'s MSJ at 8.

Revisiting a taxonomy that they had used inieabriefings, the Defendants indicate that
the Plaintiffs had only four chogs regarding how to proceed when they confronted a merger
which they opposed: (i) obtain yraent of the merger considémm; (i) have their shares

appraised; (iii) seek a statutomppraisal of their shas, and sue for ression and rescissionary
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damages; or (iv) file suit seeking rescission and rescissionary damages. See Response to
Plaintiffs’ MSJ at 8-9. The Defendants emphasim the Plaintiffs did not have the option to
obtain the merger consideration, ghdn file suit seeking rescissi and rescissionary damages.

See Response to Plaintiffs’ MSJ at 9.

Switching gears, the Defendariteen assert that the undisedtfacts establish that the
merger process was fair, and tkia@ alleged lack odin independent comne or appraisal does
not “support a claim for a quasi-apj@a trial on the Merger price.Response to Plaintiffs’ MSJ
at 9-10. The Defendants arguattthe Plaintiffs fundamentallynisconceive the entire fairness
doctrine, which the Defendants say shifts thedbarto a defendant forove both fair process
and fair price. _See Response to Plaintiffs’ V& 10. By definition, the Defendants maintain,
entire fairness cannot apply where the undispuhets fshow that the merger process was fair.
See Response to Plaintiffs’ M@f 11. The Defendants insisttyagain that it was fair under
Oklahoma law, which expressly grants the majathe right to cash dua merger without the
consent of, or even prior notioe, the minority shareholders. Seesponse to Plaintiffs’ MSJ at
11. According to the Defendants, minority steslders have a rightnder Oklahoma law to
have a court appraise their shares but ndhéoformation of an independent committee. See
Response to Plaintiffs’ MSJ at 11.

After walking the Court though a condensed chronologytbé merger and the events
leading to it,_see Response to Plaintiffs’ MS1htl5, the Defendants tutheir attention to the
clean-hands doctrine, see Besse to Plaintiffs’ MSJ at 16.As the Defendants read the
doctrine, Oklahoma common law requires that,ereive equity, a person must do equity. See

Response to Plaintiffs’ MSJ at 16 (niji Krumme v. Moody, 910 P.2d 993 (Okla. 1998)JThe

**The Defendants cite this case asiime v. Moody, 810 P.2d 1262, 1269 (1995). See
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Defendants insist that Stuart oedtrated the litigation after havirg illicitly vied for control of
TIR in 2012 and 2013; (ii) direlgt solicited TIR’s shareholdergiii) attemptel to hold the
merger hostage with the end of extracting a higitere; and (iv) deliveng his shares -- with
braggadocio -- when he discovertbadt he lacked veto power ovihie merger._See Response to
Plaintiffs’ MSJ at 17. The Defelants urge the Court not tantkits aid to one who allegedly
“has been guilty of such inequitable conduct.” Response to Plaintiffs’ MSJ at 17.

The Defendants then insist that the Oklahocommon law of estoppel also bars the
Plaintiffs’ breach-of-fiduciary-dyt claims. _See Response to Plaintiffs’ MSJ at 17. As the
Defendants read the law, equitable estopgmelvents a party fromtaking a legal position
inconsistent with an earlier statement or action that places the counterparty at a disadvantage.

See Response to Plaintiffs’ MSJ1at (citing W. Keeton et alRrosser and Keeton on the Law of

Torts § 05, at 733 (5th ed. 1984)). Dragvion a 1956 case from the Supreme Court of
Oklahoma, the Defendants explain that “[e]gbléaestoppel holds a person to . . . a position
assumed, where otherwise inegbitaconsequences would resultaimother, who, having a right
to do so under the circumstances, has in good rfelid thereon.” Response to Plaintiffs’ MSJ

at 17-18 (quoting Apex Siding and Roofing G0 First Federal Savings and Loan Ass’n, 1956

OK 195, 195, 301 P.2d 352, 355)(internal quotation marks omitted)(ellipses in the Response to
Plaintiffs’ MSJ). According to the DefendantsetRlaintiffs are estopped to unwind the merger,
because the Defendants, in reliance on thenffffai “voluntary and knowing surrender of their
share certificates,” Yicontributed 50.1% of their membanterests in TIR LLC to Cypress

Energy Partners Limited Partnenshand (ii) effected a sale gfartnership units to the public

Response to Plaintiffs’ MSJ at 1@his citation appears to habeen an incorrect citation one,
which directs the Court to McDonald v. hiphries, located at 810 P.2d 1262, 1269 (1995).
McDonald v. Humphries is the case that $§wwreme Court of Oklalmea overruled in Krumme

V. Moody.
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pursuant to the Registration StatemeResponse to Plaintiffs’ MSJ at 18.

As the Defendants see it, the Plaintiffs also waived their breach-of-fiduciary-duty claims
contractually and by conduct under the Oklahaoenmon law of waiver._See Response to
Plaintiffs” MSJ at 18. Under Oklahoma lawetibefendants say, waivés the “intentional

relinquishment of a known right.” Response taiftiffs’ MSJ at 18 (citing Barringer v. Baptist

Healthcare of Okla., 2001 OK 29, 22 P.3d 695, 7@isting off a Supreme Court of Oklahoma

case from nearly a century ago, the Defendaxglicate that waiver “may be achieved
contractually, provided that thewmtract is founded on a valualdensideration and made by the
party whose benefit is being waived.” Response to Plaintiffs’ MSJ at 18 (citing Smith v.

Minneapolis Threshing Mach. Co., 1923 OK, 814 P.2d 178, 180). The Defendants then

intone their earlier repeatedsastion that, in December, 2013, fRkintiffs delivered their share
certificates to the Defendants “to induce the Defatglto pay the Merger consideration,” and in
accordance with a merger agreement that espreprovided that any former shareholder who
surrendered share certificates would be deetnedave forever waivedny appraisal rights
“pursuant to the Oklahoma appsal statute or otherwise.” Rmmse to Plaintiffs’ MSJ at 18.
Extending their argument on this point, the Defendants insist that the Plaintiffs even waived their
right to a quasi-appraisal und®klahoma common law, as deliway the share certificates and
accepting merger consideration for them constitutes an implied waiver in Oklahoma. See

Response to Plaintiffs’ MSJ at 19 (oigi Barringer v. Baptist, 22 P.3d at 701).

15. The Plaintiffs’ Reply to the Plaintiffs’ MSJ.

The Plaintiffs filed the Plaintiffs’ Repl Memorandum of Law in Further Support of
Motion for Partial Summary Judgment on BreawthFiduciary Duty Claims on October 19,

2015. _See Plaintiffs’ Reply Memorandum ofw.an Further Support of Motion for Partial
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Summary Judgment on Breach of Fiducidpyty Claims, filed October 19, 2015 (Doc.
177)(“Reply to Plaintiffs’ MSJ”). The Plaintifffirst assert that the undisputed material facts
establish that the Plaintiffs are entitled jtmlgment as a matter of law that the controlling
shareholders and director defendants breached fidaciary duty of fair dealing. Reply to
Plaintiffs’ MSJ at 3. According to the Plaiifié, the Defendants could have created a level
playing field designed to prett the Plaintiffs’ interests aminority shareholders by (i)
appointing an independent speaammittee; (i) engaging amdependent financial advisor or
other third party to perform a valuation aysas; (iii) condition merger approval on a fully-
informed vote of the majority of minority sh&@ders; or (iv) providig an “opportunity for
genuine negotiations regarding timerger.” Reply to PlaintiffsMSJ at 3 (quoting In re Sunbelt

Beverage Corp. S'Holder Litig., 2010 WL 285 at *5 (Del. Ch. January 5, 2010)(Chandler,

C.). The Plaintiffs assert that the Defendaundertook none of these protections and that
“[liability inexorably follows” where the Defendds “approved a squeeneat merger, devoid of
procedural protections, as a final means atifg [the Plaintiffs]jout of the company and
obtaining [their] . . . stake . ...” Reply to Plg#iis’ MSJ at 4-5 (bracketed material and first set
of ellipses in the Reply to Plaintiffs’ MSJ)(quoting Sunbelt, 2015 WL 5052214, at *5).
According to the Plaintiffs, the Defendants adthat they did not go through the motions of
establishing fair dealing and that there is no fact left warranting a trial on the issue, because the
“Defendants cannot possibly protlee independence of measuthsy never took.” Reply to
Plaintiffs’ MSJ at 5 (emphatic italics removed).

Turning to the fair price issue, the Plaintiffssist that fair price is relevant only to the
amount of damages which the Defendants must pacoount of their failuréo deal fairly with

the Plaintiffs. _See Reply to Plaintiffs’ MSJ at Bor three reasons, the Plaintiffs insist, the fair
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price issue is not before the Court on thaimiffs’ MSJ or on any other pending motion, and
must abide trial._See Reply to Plaintiffs’ MSJ atFarst, the Plaintiffs na, neither the Plaintiffs
nor the Defendants has moved feummary judgment on fair price, and fair value is “a
quintessentially factual -- and shbr-disputed -- issue, which camly be resolved at trial by
expert testimony.” Reply to Plaiffs’ MSJ at 6. Second, thedtiffs contend, the Defendants
fail to address the underlying procedure useddtipithe merger. See Reply to Plaintiffs’ MSJ
at 6. Third, the Plaintiffs emphasize, fidutes employing grossly inadjuate process can be
found liable even if the transaction price migitherwise be consideredir. See Reply to

Plaintiffs’ MSJ at 6 (citing Inre Nine Sys. Corp. S’Holders Litig., 2014 WL 4383127, at *47

(Del. Ch. Sept. 4, 2014)).

The Plaintiffs then dismiss the Defendantg€duent invocation of #hPlaintiffs’ merger
consideration acceptance, arguitgit the acceptance is irredt to and does not meet the
Defendants’ burden to prove fair dealing. SeelR& Plaintiffs’ MSJ at 7. According to the
Plaintiffs, fair dealing requirethe Defendants to take prophylaati@asures to remove the taint
of their own conflict;_post-mersy conduct,_e.g., share surrender when fully informed, is
irrelevant to a showingf fair dealing. _See Reply to Ptiffs’ MSJ at 7-8. Likewise, the
Plaintiffs insist, the limited exception to teée fairness for short-form mergers that the
Defendants invoke -- the availability of a stary appraisal -- has napplication to this
conflicted long-form merger._ SeReply to Plaintiffs’ MSJ at 8.According to the Plaintiffs,
statutory appraisal, unlike the entire fairndsstrine, does not provide complete remedy for
unfair dealing. _See Reply to Plaintiffs’ MSJ a®8-Furthermore, the Plaintiffs insist, statutory
appraisal applies only to short-form mergers, and the Defendants admit that the merger in this

case was effected pursuantli® O.S. 8§ 1090.2 -- the long-form mergstatute. _See Reply to
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Plaintiffs’ MSJ at 9.

In concluding, the Plaintiffs assert thdéte Defendants cannot escape their personal
liability by mischaracterizing the Plaintiffs’ fiduahaduty claims as claim®r “quasi-appraisal.”
Reply to Plaintiffs’ MSJ at 10. Distinguishing quasi-appraiséfom statutory appraisal, the
Plaintiffs maintain that the former is a damsgavard at the conclusion of a trial in which a
defendant’s liability for breach of fiduciary dubas been established. See Reply to Plaintiffs’

MSJ at 10 (citing_In re @hard Enters., Inc., 88 A.3d 42, 47-48 (Del. Ch. 2014)). The

Defendants’ lexical legerdemain, the Plaintifissert, is “merely a variant of their failed
arguments of acquiescence, estopwealyer and unclean hands.” e to Plaintiffs’ MSJ at 10.
Accordingly, the Plaintiffs repeat their petitidrom the Plaintiffs’ MSJ that the Court grant
partial summary judgment that) the entire fairnesstandard governs the Plaintiffs’ claims for
breach of fiduciary duty; (ii) the Defendants b#s burden of proving that the merger satisfies
the entire fairness standard; and (iii) the Defnts CEP-TIR, LLC, Sphenson, C. Field., L.
Field, and Boylan are liable for breaching theirydaf entire fairness, reserving for trial the
damages issue. See Reply to Plaintiffs’ MSJ at 10.

16. The Plaintiffs’ Motion in Limine to Preclude Evidence of the Plaintiffs’
Conduct.

The Plaintiffs filed Plaintiffs’ Motion_In Limineto Preclude Evidence of Plaintiffs’
Conduct, and Brief in Support on ©@ber 26, 2015. _See Plaintiffs’ Motioim Limine to
Preclude Evidence of Plaintiffs’ Conduct, aBdef in Support, filed October 25, 2015 (Doc.
182)(“Plaintiffs’ Motion in Limine”). The Plaitiffs argue that the @urt should preclude the
Defendants from offering any evidence, testimony, or argument concef(iirtige Plaintiffs’
offers to sell their TIR shares to the Defendaatg] Triangle Capital's &5 of TIR shares; (ii)

alleged “blackmail” or “threats”; (iii) prices éhPlaintiffs paid for their TIR shares and post-
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merger Plaintiff communications;Vvji “certain irrelevat and pejorativedcts about plaintiffs
contained in Defendants’ prettibriefs”; and (v) improper evidence or argument based on the
fact that the Plaintiffs were from the New Yoakea rather than from Oklahoma. Plaintiffs’
Motion in Limine at 1. The Plaintiffs assertaththe Court should exclude material related to
these issue, because: (i) it is ieseant under rule 402 of the FedeRales of Evidence; (ii) it has

a prejudicial effect that outwgls its probative vakiunder rule 403 of the Federal Rules of
Evidence; or (iii) in thalternative on the specific issue of shaale price offers, it represents a
compromise offer under rule 408 of the FederadleRwf Evidence._See Plaintiffs’ Motion in
Limine at 1. As a codicil to this requestettlaintiffs also ask & Court to exclude any
settlement evidence that the Defendants negk g0 introduce, under rule 408 of the Federal
Rules of Evidence. See Plaff¢’ Motion in Limine at 1-15.

17. The Defendants’ Response to the Plaintiffs’ Motion in Limine.

The Defendants filed DefendahResponse to Plaintiffs’ Mmn in Limine to Preclude
Evidence of Plaintiff's Conduct (Doc. 193) dfovember 16, 2015. See Defendants’ Response
to Plaintiffs’ Motion in Limine to Preclud&vidence of Plaintiff's Conduct (Doc. 182), filed
November 16, 2015 (Doc. 193)(“Response to RfshtMotion in Limine”). The Defendants
deride the Plaintiffs’ motion as an attempt to @egr a “one-sided triah which Plaintiffs are
entitled to accuse Defendants of inequigatldonduct while Defenddés are barred from
presenting any evidence of Plaintiffs’ inequitalmonduct.” Response flaintiffs’ Motion in
Limine at 1. As the Defendantsesit, the Plaintiffs’ security lawlaims require the Plaintiffs to
establish their reliance on an alleged matemnarepresentation, which necessarily involve an
examination of the Plaintiffs’ actions, knowledge, and motives bethneng, and immediately

after the merger._See Response to Plaintiffstidfoin Limine at 2. The Defendants therefore
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diagnose the Plaintiffs’ Motion in Limine as “dead arrival,” as each of the broad evidentiary
categories that the Plaintiffs seek to excluderabative of the Plairfts’ actions, knowledge, or
motives surrounding the Plaintiffs’ acceptance of the merger consideration. Response to
Plaintiffs’ Motion in Limine at 2. According tthe Defendants, the Court should refrain from
granting a motion in limine unless the moving party meets its burden of showing that the
evidence in question is clearly inadmissilde all potential grounds -- a burden that the
Defendants insist the Plaintiftk> not meet._See Response torRitis’ Motion in Limine at 3.

Turning first to rule 408 of the Federal Rutdsvidence, the Defendés assert that that
rule is inapplicable, because the communicatainssue were between arm’s-length commercial
parties engaged in business nedmres, i.e., not in settlement discussions in lieu of pending or
imminent claims._See Response to Plaintiffs’ Motin Limine at 4. If the Court were to adopt
the Plaintiffs’ proposed scope aile 408, the Defendants maimathe Court would allow the
exclusion to swallow the rule, creating a resulwimch the exclusion wodlapply to “virtually
all contested commercial negotiations.” Respoig Plaintiffs’ Motion in Limine at 4.
Specifically regarding the Triangle Capitaf'ssale of TIR shares for $451,000.00, the
Defendants say that theaitiffs cannot wield rul@l08 to exclude the nexial, because: (i) the
Plaintiffs were not a party to dh transaction; (iithe issues involved amot being litigated in
this case; and (iii) Triangle Capital’'s purchasfe TIR shares in an arms-length commercial

transaction for the same price and near the same time as the merger is probative of the fair value

>Mezzanine financing is a popular investmertiigke, especially for smaller companies.
See William J. Torpey & Jerry A. Viscione, Mezzanine Money for Smaller Businesses, Harv.
Bus. Rev. (May 1987), available at htifishr.org/1987/05/mezzanine -money-for-smaller-
businesses (last visited Apr. 22, 2017)(“Harv&usiness Review”). It is called mezzanine
financing, because companies in the intermediates range ($5 million to $100 million) are the
primary market and, because the risk leveiniermediate, falling midway between low-risk
senior debt and high-riggquity financing._See Harvard Business Review at 1.
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analysis. _See Response to Ri&si Motion in Limine at 4 (cting Towerridge, Inc. v. T.A.O.,

Inc., 111 F.3d 758, 770 (10th Cit997)). Specifically regarding the letters from September,
2013, and November, 2013, the Defendants asserthid®laintiffs mischacterize the letters
when they call them settlement discussions in lieu of litigation. See Response to Plaintiffs’
Motion in Limine at 5. The Defendants maint#iat, even though the pees staked out certain
legal positions in the letters, neither side therat to file a lawsuit or even mentioned the
possibility of filing a lawsuit. See Response to Plaintiffs’ Motion in Limine at 6. As the
Defendants see it, the Plaintiffs simply are trytogkeep the letters out of the Court’s sight,
because the letters: (i) represent a price for §hRres dramatically lower than the Plaintiffs’
trial expert’s $1.2 million per share estimate for faice; and (ii) show that the Plaintiffs acted

as a group under Stuart’s lead@gpshSee Response to Plaintiffs’ Motion in Limine at 6. The
latter fact, according to the Defendants, is intgnat in that it negates the Plaintiffs’ argument
that the Defendants improperly failed to abt input from the mayjity of the minority
shareholders, because the entire minority e@stractually bound to speak as a single voice
under Stuart’s control. See Response to Plaintiffs’ Motion in Limine at 6. Specifically regarding
Triangle Capital's sale of R shares in December, 2013, the Defendants argue that the
agreement by which Triangle Capital sold its shareswarrants to Cypress Energy Partners is a
typical commercial transaction document, not asitasettlement agreement, and is completely
separate and distinct from the Plaintiffs’ claimghis case._See Response to Plaintiffs’ Motion

in Limine at 7-11. Accordingly, the Defendannaintain, any letterabout Triangle Capital’s
transactions fall far outside rule 408’s scopee Response to Plaintiffs’ Motion in Limine at
11.

The Defendants further object to the PIldfisit attempts to exclude and “censure any
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language more colorful than milk toast.” Response to Plaintiffs’ Motion in Limine at 12. The
Defendants maintain that the Court easily calicpdhe parties’ alleged inflammatory language
at trial, and the Defendants insist that any attempt to enforce milquetoast language would “strip
the trial of all evidence of the human motives that underlie every commercial dispute.”
Response to Plaintiffs’ Motion in Limine at 3. “To assess the quality and credibility of the
parties’ positions,” the Defendantentend, “the jury is entitled tbear the entire story, not the
one sided version Plaintiffs hope to peddle.” Response to Plaintiffs’ Motion in Limine at 13.

Penultimate, the Defendants assert that evidence of the price that the Plaintiffs paid for
their shares and evidence of Stuart’s post-merggort to his investordyoth are relevant to
valuation and impeachment.__See Respons@®léntiffs’ Motion in Limine at 14. The
Defendants flag Stuart's announcement after theyemghat he was “pleased” to liquidate SFF-
TIR’s position in TIR at $451,000.00 per share asaasertion that undermines the Plaintiffs’
current assertion that the merger process ar pvere unfair. _See Response to Plaintiffs’
Motion in Limine at 14. The jpy, the Defendants contend, istided to consider Stuart’s
investor communications when assessing not daly value and fair price, but also the
Plaintiffs’ credibility in general.See Response to Plaintiffs’ Matien Limine at 14. Moreover,
the Defendants argue, evidence of when andMuat price the Plaintiffs acquired their TIR
shares is relevant background information, andelevant data points for the valuation analysis
-- and possibly even relevantitopeach the Plaintiffs’ trial téisnony regarding thir satisfaction
or dissatisfaction with the result. See Rasse to Plaintiffs’ Motion in Limine at 14.

Last, the Defendants seek to disabuse thertCof any notion that any reference to the
Plaintiffs’ out-of-state residey will unduly inflame the jury. See Response to Plaintiffs’

Motion in Limine at 15. For one thing, the Defenttacontend that references to the location of
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relevant events and general background in&diom about the parties are permissible and
necessary to give the jury contéa the evidence. See Response to Plaintiffs’ Motion in Limine
at 14. For another thing, the f@adants insist, the Plaintifido not give Oklahomans enough
credit; the Defendants assuree t@ourt that Oklahomans will néhiss with prejudicial bias”
with every passing reference to New York. prasse to Plaintiffs’ Motion in Limine at 14.

18. The Plaintiffs’ Reply to the Plaintiffs’ Motion in Limine.

The Plaintiffs filed Plaintiffs’ ReplyMemorandum of Law In Further Support of
Plaintiffs’ Motion In Limine to Preclude Evehce of Plaintiffs’ Conduct on November 30, 2015.
See Plaintiffs’ Reply Memorandum of Law Further Support of Plaintiffs’ Motioin Limine to
Preclude Evidence of Plaintiffs’ ConductJefi November 30, 2015 (Doc. 204)(“Reply to
Plaintiffs’ Motion in Limine”). The Plaintiffs take issue with the Defendants’ assertion that the
Plaintiffs’ offers and the Triangle Capital saka® admissible, because they are not settlement
offers and are merely businessgagations. Reply to PlaintiftsMotion in Limine at 1-2.
According to the Plaintiffs, theteand context of the Defendantstters clearly establishes that
the letters were offers to compromise a clairfor-less than its fair mket value -- under rule
408 of the Federal Rules of Evidence. See Raplplaintiffs’ Motion in Limine at 2-4. For
example, the Plaintiffs note, thdaintiffs’ September 26, 2013, lefteproposes toftrego the
long-termfuture value of TIR’s shares that they would receive in litigation, and instead settle

their claim for alower share value, calculated solely on the basis of THR®ric, backward-

*2The Plaintiffs do not specifically identify thetter to which they refer at this point in
their Reply to Plaintiffs’ Motionin Limine. See Plaintiffs’ Motin in Limine at 4. The Court
notes that there is only one letter that eitherypla#s submitted in its case filings that is dated
September 26, 2013, and that the Plaintiffs wrbedter from Tulsa Inspection Resources, Inc.
to Regent Private Capital, LLC (Sept. Z8)13), filed April 3, 2015 (Doc. 83-18)(“Sept. 26,
2013, Letter”). The Court thewmke interprets the Plaintiffsmention of the Plaintiffs’
“September 26 letter” to reféo the Sept. 26, 2013 Letter.

-79 -



looking financial performance data & the date of the proposed sale.” Reply to Plaintiffs’
Motion in Limine at 4 (emphasis in the ReplyR&aintiff's Motion in Limine). The Plaintiffs
insist that rule 408 mandates that partigsovattempt settlement should be guaranteed that
unsuccessful attempts at compromise will noubed to their detriment, and that, accordingly,
the Could should exclude settlement offers thiag, Plaintiffs allege, the Defendants wish to
introduce at trial to the Plaintiffs’ detrimengee Reply to Plaintiffs’ Motion in Limine at 5.

The Plaintiffs further maintain that thealitiffs’ letters, theDefendants’ assertions
notwithstanding, are irrelevant toyatrial issue._See Reply to Ri#iffs’ Motion in Limine at 7.
According to the Plaintiffs, their letters pred#te merger by months ameject the Defendants’
offer. See Reply to Plaintiffdviotion in Limine at 7. Consguently, the Plaintiffs aver, the
letters cannot possibly sugptthe nonexistent proof Defendants need tthating the Merger
process, Defendants adopted any such procedures to enthaethe Offer Price was fair.” Reply
to Plaintiffs’ Motion in Limine at 7 (internal aquiation marks omitted)(emphasis in the original).
In summary on this point, the Defendants urgeQbaert to preclude the allegedly “irrelevant”
letters from evidence on the grounds that ittty them would run cunter to rule 408’s
fundamental purpose. See Reply taiiiffs’ Motion in Limine at 7-8.

As the Plaintiffs see it, the Court also should preclude Triangle Capital’'s’ sale from trial.
See Reply to Plaintiffs’ Motion ihimine at 8. The Plaintiffs sist that they have shown that
Triangle Capital's sales did not represent the higtiae estimate of the TIR shares’ value. See
Reply to Plaintiffs’ Motion in Limine at 8. Insad, the Plaintiffs maintain, the sales were made
to resolve the ongoing dispute that Triangle i@hhad with the Defendants -- a dispute in
which, the Plaintiffs allege, ®&/lan had threatened Triang{@apital with litigation and had

promised to reserve for Triangle Capital the right to” gross-up” to fair value after the sale. Reply
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to Plaintiffs’ Motion in Limine at8. For that reason, the Plaffgicontend, it would violate rule
408’s rationale to admit Triangle Aggl’s sales for less than fair vauas evidence of fair value.
See Reply to Plaintiffs’ Motion in Limine at 8.

The Plaintiffs then conclude by attenmgfito dispatch a numbesf the Defendants’
points in short order.__See Reply to Plaintifigodtion in Limine at 9-10. The Plaintiffs assert
that any evidence concerninleged blackmail or treats is inadmissible under rules 401-403 of
the Federal Rules of Evidence, because such allegations are not probative of any fact, are
irrelevant, and would unduly prejudice the juryasngt the Plaintiffs. & Reply to Plaintiffs’
Motion in Limine at 9-10. The Plaintiffs insi#tat, the Defendants’ accusation notwithstanding,
they do not seek to hide or shield any relevantlence from the jury, seeking instead to avoid
wasting trial time, confusing the jury, and suiifig prejudice to themselves. See Reply to
Plaintiffs’ Motion in Limine at 10. Last, the Phiffs dismiss the Defendds’ proposal that the
Court “police the parties’ use of alleged inflaratory language at trial,” urging the Court to
preclude irrelevant evidence entirely so that the trial is focused on presentation of proof of
legally valid claims and defenses. Reply taiftiffs’ Motion in Limineat 10 (quoting Response
to Plaintiffs’ Motion in Limine at 12).

19. The Hearing.

The Court held a hearing on December287-2016. _See Transcript of Motion Hearing
Before the Honorable James O. Browning WhiBtates Judge (taken December 27, 2016), filed
January 17, 2017 (Doc. 248)(“Tr."Jrranscript of Motion Heanig Before the Honorable James
O. Browning United States Judge (takeecBmber 28, 2016), filedanuary 23, 2017 (Doc.

250)(“Tr.”).>® The hearing was quite long, but thetjear largely stuck tdaheir briefing. The

**The hearing lasted two days and the court ntepdiled a separate transcript for each
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parties raised a few new issues, however.

Cognizant that all the districtourt judges from the United &és District Court for the
Northern District of Oklahoma had recused tkeimes from the case, the Court -- in from
Albuquerque, New Mexico to hear the case --dem@ome disclosures to the parties about
possible conflicts of interest before assuring that parties that it believed it could be fair and
impartial in this case._See Tr. at 4:6-5:1®@). The Court noted that there were eleven
outstanding motions to hear, and it suggestethéoparties that theyoacentrate their initial
arguments on the motions for summary judgmard motions to strike, informing the parties
that the Court had thoroughly rewed those materials. See &@r.5:11-6:4 (Court). The Court
also oriented the parties by revealing that its early inclinations were that (i) Delaware law applies
to this case; (ii) Delaware Court of Chancepynions after Bershad had limited its scope but not
overruled it; (iii) a number of factual issues puele the Court from saying as a matter of law
that the claims are barred ortlthe affirmative defenses shdue stricken, whether under the
theory of acquiescence, waiver or estopald (iv) it would notstrike the Defendants’
proffered expert’s affidavit._®eTr. at 6:5-7:11 (Court) After the Court ad the parties sorted
through sundry housekeeping issues, the Couitemhthe Defendants to discuss their Motion for
Summary Judgment on Acquaesice._See Tr. at 7:12-11:2 (Court, Kagen, DeMuro).

The Defendants started by saying that, & ourt determines that Bershad’s holding

applies to this case, then the outcome is already determined in the Defendants’ favor on the
Motion for Summary Judgment dxcquiescence. See Tr. at 11:3-8 (DeMuro). When the Court

asked the Defendants how it then should haridldoundle of lower court opinions” since

day of the hearing. The pagination between tleedecuments is, however, continuous. In light
of this fact and for r&ders’ ease, theddrt refers to both transpti documents as though they
were a single, continuously-paginated document.
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Bershad that “seem to have carved back @mapped at Bershad,” Tat 11:9-21 (Court), the
Defendants suggested multiple ways for the Ctwurhandle them, see Tr. 11:22- (DeMuro).

First, the Defendants said, undee farie doctrine -from Erie R. Co. v. Tompkins, 304 U.S. 64

(1938) -- a federal court sitting in diversity ondyight to consider intermediate court cases if
there is no clear decision from the relevantessahighest court on assue. _See Tr. at 11:23-
12:13 (DeMuro). Applying the Erie doctrine tiois case, the Defendants asserted, the Court
will see that, the Plaintiffscontentions notwithstanding, tHeelaware Courts of Chancery
cannot “implicitly overrule[]” the Supreme Court @felaware’s holding in Bershad. Tr. at
12:14-20 (DeMuro).

The Court agreed with the Defendants thatvould feel uncomfortable writing an
opinion that says the lower casican overturn the Supreme Coof Delaware, but it asked the
Defendants whether it would be accurate to lbét the lower courts ka limited, refined, or
clarified Bershad’s scope ovéhe last three decades. See Tr. at 13:12-18 (Court). The
Defendants adamantly insisted that such alihgl both would violate the Erie doctrine and
would ride roughshod over the Supreme Court daare’s authority._&e Tr. at 13:19-14:11
(DeMuro). A better approach to determiningr@®d’s continued apgkbility and scope, the

Defendants suggested, is to take a look at IrCBkera Corp. Sharetddr Litigation, 59 A.3d

418 (Del. 2012)(“In Re Celera Corp.”); whichetibefendants said is thast case in which the

Supreme Court of Delaware -- rather than loweurts -- spoke of Behad in terms of its
acquiescence defense. See &trl14:11-22 (DeMuro, Court). Adhe Defendants read In Re
Celera Corp., the Supreme Court of Delawardieg@Bershad as recently as 2012. See Tr. at
14:23-16:13 (DeMuro). The Defendants found ttanceivable that a fedd court sitting in

diversity could need ttmok at lower state coudpinions if the Supreme Court of Delaware’s last
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word on the subject applied the Bershad rule. See Tr. at 16:14-19 (DeMuro). Moreover, the
Defendants emphasized, the same judge authored three of the Delaware Court of Chancery
opinions that “discard’_Bershad: then-Chalor Leo E. Strine, whom the Defendants
characterize as a lower-court judge simply discontent with the Supreme Court of Delaware’s
rule. See Tr. at 16:20-17:7 (DeMur8).According to the Defendants, other Delaware Court of
Chancery cases -- and recently the United StBissict Court for the Northern District of
California and the United States @b of Appeals for the Fourt@ircuit -- applied the Bershad

rule. See Tr. at 17:14-18:24 (DeMuro)(citinghaut referring by case name_to Kaul v. Mentor

Graphics Corp., 2016 WL 6249024 (N.D. Cal. Oct. 26, 2016)(Labson-Freem5J’r§ihN&rtz

v. Blum, 309 Fed. Appx. 718 (4th Cir. 2009)(periam)(Traxler, J., Shedd, J., and Hamilton,
S.J.)("Schwartz”)). It is especially notewortihe Defendants added, that the Schwartz court

applied_Bershad in a case that involved a self-dealing transaction, which then-Chancellor Strine

surmised in lower court Delaware cases wasidatof Bershad’'s scope. See Tr. at 19:13-22
(DeMuro).

Telescoping from such granular detatl®e Defendants reemphasized that the Supreme
Court of Delaware has never expressly overrildedshad. _See Tr. at 20:4-14 (DeMuro). The
Defendants averred that, despite the Plaintdfsertions, the Supreme Court of Delaware did

not even mention Bershad in its 1994 case Kaluynch, let alone overturn Bershad. See Tr. at

>!Leo E. Strine, Jr. has been the Chief destf the Supreme Court of Delaware since
February 28, 2014. _See Delaware Court, Soer Court: Judicial Officers, http://courts
.delaware.gov/supremel/justicespa (last visited Apr. 22, 2017).

*The Plaintiffs did not provide the Court withe name of the case to which they were
referring at this point._See Tat 17:22-18:5 (DeMuro). The Plaintiffs identified, however, the
decision’s author, district, and g and they mentioned that ttecision applied Bershad. See
Tr. at 17:22-18:5 (DeMuro)._ Ké v. Mentor Graphics Corp. ithe only case available in
Westlaw that satisfies these criteria.
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20:15-21:22 (DeMuro). Twenty years later, thefdhelants said, the Supreme Court of Delaware

heard Kahn v. M.F. Worldwide, 88 A.3d 635 (D2014), another case on a self-dealing merger,

and again failed to even mention Bershadtsjuiescence defenseSee Tr. at 21:23-24:10

(DeMuro). Both_Kahn v. Lynch and Kahn v. MWorldwide, the Defendants asserted, simply

set out what the proper standard of review is in a conflicted merger situation: the business
judgment rule if the defendants employed cerfaimcedures to protect minority shareholders’
rights and entire fairness review if the defendatiti not employ those procedures. See Tr. at
25:3-15 (DeMuro).

Realizing that the disission had meandered in a few diffardirections ugo that point,
the Defendants closed their argument with a dtation of the core position that they were
arguing. In short, that arguntewas that: (i) entire fairnessview normally applies under

Bershad and both Kahn v. Lynch and Kahn v. MMRrldwide when, as the Defendants admit

was the case in the merger at issue in this ¢ases is a self-dealingperger and the defendants
do not follow certain standard procedures to gaded the minority shareholders; but, (ii) under
Bershad, entire fairness review does not yapglen under those circumstances if a fully
informed minority shareholder accegtihe merger consideration,.j.acquiesced to the merger..
See Tr. at 25:22-27:6 (DeMuro). Any attempt that Bhaintiffs might make to read In re Celera

Corp., In re Best Lock Corp. Shareholder Litigation, 845 A.2d 1057 (Del. Ch. 2001)(“Best

Lock™), or any other case in a lower courthave expressly overturdehe Bershad rule, the

Defendants asserted, is an actgreat contortionism” and a fundental misreading of the law.
See Tr. at 27:7-30:17 (DeMuro).
The Court then turned to the Plaintiffs dek whether they were arguing that: (i) “the

Supreme Court of Delaware has overruled, orligafy overruled” Bershd; or that “Bershad
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doesn’t have to be read as broadly as the Defgadae reading it and thtte . . . lower courts
in Delaware are reading it more narrowly buthout overruling_Bershad[.]” Tr. at 31:16-24

(Court). The Plaintiffs indicated that they wexsguing the latter, sayintpat Bershad still is

good law but does not apply inettcontext of a selflealing merger._See Tr. at 31:25-32:15
(Kagen, Court). Beginning to unpack their argunenthis point, the Plaintiffs chose to “begin
at the beginning,” telling the Cauhat, under Delaware law, the rger in this case was a long-
form merger, because the minority shareholddrs were cashed out held more than ten percent
of the outstanding shares. Tt 32:18-34:8 (Kagen). In theng-form merger context, the
Defendants explained, the Delaware courts lsaught to safeguard minority shareholders rights
to not be summarily cashed out agsitheir will by giving minorityshareholders a right either to
sue or to seek an appraisal. See Tr. at 38:9-&agen). The Plaintiffs asserted that these
protections are self-evident evam Bershad, which they arguedquires courts to determine
whether entire fairness review witbspect to transactions thawolve self-dealing.See Tr. at
35:1-36:13 (Kagen). Accordingp the Plaintiffs, the Suprem@ourt of Delaware in_Bershad
only allowed an acquiescence defense to yappt three reasons.See Tr. at 36:14-37:12
(Kagen). First, the Plaintiffs contended, the ®ape Court of Delaware in that case determined
that the merger had not beeintad with self-dealing._ See Tat 36:14-37:1 (Kagen). Second,

the Plaintiffs maintained, the plaintiff in Béwad was fully apprised; ewthing concerning the

transaction had been disclosed to him and lkdevbéed on the merger. _See Tr. 37:7-10 (Kagen).
Third, the Plaintiffs noted, the plaintiff in Bdtad took the merger cadseration. _See Tr. at
37:11-12 (Kagen).

Having acknowledged the importance of Bedsfa setting an analytical framework, the

Plaintiffs nevertheless insisted that three decadesubsequent cases have clarified its scope.
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See Tr. at 37:13-15 (Kagen)The Plaintiffs asserted thain Kahn v. Lynch, in 1994, the

Supreme Court of Delaware put forth a morengent standard for the very issue that Bershad
did not consider: a merger completed in a sekithg context. _See Tat 37:16-20 (Kagen).

Rather than defaulting to the business judgmete, the Plaintiffs insisted, Kahn v. Lynch

requires courts to apply entireifaess review in cases that invel self-dealing, as there is a
rebuttable assumption that the majority shamérsl acted improperlySee Tr. at 37:21-38:15
(Kagen). According to the PI#iffs, the mandatory eme fairness revievhas two parts: fair
dealing and fair price._See .Tat 28:15-18 (Kagen). Fair aég, the Plaintiffs explained,
requires that the majority shareholders: (i) pud place a special oumittee of disinterested
directors to review the process and make sureittheftair to the minority shareholders who are

to be cashed out; (i) hold a vote in which the majority of the minority shareholders agree to
complete the merger; or (iii) ga fairness opinion from a respedtinvestment bank. See Tr. at
38:19-39:9 (Kagen). Fair pricahe Plaintiffs explained, qeires that the cash-out price
represent all future value discoadtto the present value. SEe at 39:10-18 (Kagen). As the

Plaintiffs read Kahn v. Lynch, entifairness is not satisfied indhabsence of such fair process

and fair price even if the majority sharetheis pay the minority shareholders the merger
consideration despite the lattedssire not to be cashed o@Bee Tr. at 39:24-41:1 (Kagen).

The Plaintiffs then proposed that In reléa Corp., contrary to the Defendants’ reading

of the case, actually supports the Plaintifsgument on this point.__See Tr. at 41:2-42:17
(Kagen). In that case, the Plaintiffs said, a minority shareholder holding six percent of Celera
Corporation’s shares was dissatisfied with a proposed merger between Celera Corporation and
another company. See Tr. at 42:18-43:5 (Kagédre merger proposal was self-dealing insofar

as it was conditioned on Celera Corporation’s Chief Executive Office (“CEO”) being paid
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$800,000.00 a year and receiving a one-time cash grayof $2.3 million. _See Tr. at 43:5-44:2
(Kagen). The Plaintiffs said that the minordlyareholders were cashedt. See Tr. 44:9-45:17
(Kagen). The lead plaintiffs in the resaoli class action on the minorighareholders’ behalf
settled the case, but the other pldis were dissatisfied with thsettlement._See Tr. at 47:2-13
(Kagen). The Supreme Court of Delaware, thenifés said, determined that the other minority
shareholder plaintiffs had not quoesced to the settlementSee Tr. at 47:6-52:1 (Kagen).
Rather, the Plaintiffs maintained, the Supreme ColiDelaware held that the plaintiff minority
shareholders aside from the lead plaintifid e supportable claim for substantial monetary
damages._See Tr. at 46:15-55:4 (Kagen). fRafgto the Delaware Court of Chancery case

Best Lock, the Plaintiffs say, the Supreme CourDefaware in_In re Celera Corp. held that,

where minority shareholders face a choice between accepting an inadequate merger buyout or
pursing an adequate appraisal, the sharehottiéraot acquiescence to the merger. See Tr. at
52:2-14 (Kagen).

The Plaintiffs then mentioned that foutesmed Delaware Chancery Judges all come to

the same conclusion in the years since In rer@dbmrp. _See Tr. at 55:19-56:23 (Kagen). In

contrast, the Plaintiffs notethe Defendants do not cite any |Bware case aside from 1989’s
Bershad in support of ¢lir position on the acquiescence de&neglying instead on cases from
outside Delaware. See Tr. at 56244 (Kagen). The Plaintiffs ghthat even those out-of-state
cases do little, however, to support the Defendgmisition. _See Tr. at 57:5-58:21 (Kagen).

According to the Plaintiffs, thedarth Circuit case Schwartz predatin re Celera Corp. by three

years and so offers no insight into how to reatf-dealing merger law in a post-In re Celera
Corp. world. _See Tr. at 57:11-58:8 (Kagen). TharRiffs contended that none of the parties in

the 2016 case out of the Northern DistrictGalifornia, Kaul v. Mentor Graphics Corp., 2016
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WL 6249024 (N.D. Cal. Oct. 26, 2016), appealdikub nomine Sanjiv Kaul et al. v Mentor

Graphics Corp. (9th Cir. Nov. 22, 26), cited_In re Celera Corp. its briefings._See Tr. at 58:9-

16 (Kagen). The Plaintiffs extrapolated from that fact that the judge deciding Kaul v. Mentor

Graphics Corp. was unaware that the Supreme Court of Delaware had even handled a case on the

acquiescence defense since Bershad. See B8:47-19 (Kagen). Meover, the Plaintiffs

stated, Kaul v. Mentor Graphi€orp. is currently being appeal. See Tr. at 58:20 (Kagen).

Turning then to the Delaware Court of Chancery cases that they asserted had applied

Bershad and Kahn v. Lynch in tandem -- unlike Hoarth Circuit and Niahern District of

California cases -- the Plaintiffs maintained that a large share of the Delaware Chancellors has
taken the same position on acquiescence in selfrdealerger contexts as the Plaintiffs have

taken. _See Tr. at 59:3-10 (Kagen)he Plaintiffs first mentioneth re Ezcorp Inc. Consulting

Agreement Derivative Litigation, 2016 WL03245 (Del. Ch. Jan., 25, 2016)(Laster, V.C.),

decided just last yeaf,in which, the Plaintiffs asserted, 3 Chancellor J. Travis Laster held
that the doctrine of acquiescence does not appigdes with a self-dealing merger context. See

Tr. at 59:11-19 (Kagen). The Pl&ffd then referred to In re Best Lock, in which, the Plaintiffs

contend, Chancellor Chandler indicated tlaateptance of merger consideration does not
automatically mean merger acquiescence. Beeat 59:20-60:1 (Kaggn The Plaintiffs

thereafter adduced Gesoff v. IIC Industries, Inc., 902 A.2d 1130 (Del. Ch. 2006)(Lamb, C.), in

which, the Plaintiffs maintain, Chancellor Laragreed with Chancellor Chandler’s position in

In re Best Lock._See Tr. at 60:2-4 (Kagelhpst, the Plaintiffs marshén re JCC Holding Co,

*°At the hearing on December 27, 2016, the Plnsitated that the Delaware Court of
Chancery decided the case last year, i.e., 2&E® Tr. at 59:11-19 (Kagen). This chronology is
incorrect, as the Delaware Chancery Cowtided the case on January 25, 2016. See In re
Ezcorp Inc. Consulting Agreement Derivatik#igation, 2016 WL 301245, at *1. The Court
nevertheless, in the main body text, reporésahronology as the Pidiffs asserted it.
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Inc. Shareholders Litigatior843 A.2d 713 (2003)(Strine, C.), and In re PNB Holding Co.

Shareholder Litigation, 32 Del. Corp. L. 654 (noteported in A.2d)(Strie, C.), in which, the

Plaintiffs asserted, then-Chancelfstrine held that it is nonsendli¢a apply Bershad in an entire

fairness scenario under Kahn v. Lynch simply by there acceptance of merger consideration.

See Tr. at 60:6-10 (Kagen). Distilling and conmbinthe holdings in these cases, the Plaintiffs
asserted that the current rule in Delaware is ¢iméite fairness applies in any merger case that
involves self-dealing, because thenanity shareholders rights musé protected and the courts
need to replicate the protections found in céisasdo not involve self-dealing. See Tr. at 60:15-
69:7 (Kagen, Court).

Beginning to draw their argument on the Defendants’ Acquiescence MSJ to a close, the
Plaintiffs contended that it is not sufficient undelaware law to adjudge whether entire fairness
was satisfied by looking at actions the dissentminority shareholders took after the merger.
See Tr. at 69:8-16 (Kagen). The only periodimie that the Court should consider, according to
the Plaintiffs, is the time of the merger itseBee Tr. at 69:17-70:20 (Kagen). According to the
Plaintiffs, even if the Court detemes that the price was fair, thbsence of faiprocess requires

that the Plaintiffs prevail and are to be aslet attorney fees under In Re Nine Systems

Corporation Shareholderkitigation, 2014 WL 4383127 (DelChan. Sept. 4, 2014)(Noble,

V.C.)(“In_re Nine Systems”)._See Tr. at 70:21-71:3 (Kagen). The Plaintiffs thereafter repeated

their earlier contention that the Delaware CowftsSChancery have held multiple times in the

years since_In re Celera Corp. that theuiescence defense does magiply in self-dealing

mergers without fair process and fair price, $eeat 71:8-73:12 (Kagen), and that there is no
convincing evidence that the Sepre Court of Delaware would libto the contrary, see Tr. at

73:13-74:4 (Kagen). Accordinglythe Plaintiffs said, the Coumust apply the law of the
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Delaware Courts of Chancery under the Hoetrine. _See Tr. at 73:13-25 (Kagen).

Detouring into a discussion on Oklahoma ldle Plaintiffs asserted that Oklahoma law
follows Delaware law on these points, becatlme Oklahoma statute “is patterned, copied from
the Delaware statute, and judges in . . . Oklahsays that where there is a question we follow
the decisional law of the state where the statuti®is,” i.e., Delaware. Trat 75:11-16 (Kagen).
The Plaintiffs also indicated that Oklahoma hasstatute that specifically concerns self-dealing
merger transactions, and that the Oklahoma courts have applied Delaware law to such scenarios.

See Tr. at 75:22-76:2 (Kagen)(citing Woolf v. ilrsal Fidelity Life Ins. Co., 849 P.2d 1093

(Okla. Civ. App. 1992)(Enos, J.yhich the Plaintiffs allegedpplied Cavalier Oil Corp. V.

Harnett, 564 A.2d 1137 (Del. 1989)). Afterrdhing into a short discussion about (i) how

Norberg v. Security Storage Co. of Washargt2000 WL 1375868 (Del.lC 2000)(Steele, J.) is

easy to distinguish from it case, because the plaintiffs irattttase took merger consideration
after filing suit; and (ii) how entire fairness anplpaaisal are not identical concepts, see Tr. at
76:3-77:16 (Kagen), the &htiffs concluded by answeringahCourt’s original question as to
what an opinion that agreed withretRlaintiffs’ position would look like:

So to conclude, if | werthe judge, what would | Wte with regard to this
matter? | would apply the Delaware |las _Celera has appligt, as we have
discussed, and what | would say is,aircase involving entire fairness and self-
dealing allegations and breaches of the dfitpyalty, such as are present here, in
those cases where Bershad by its terms doe reach and as Celera teaches and
applies and holds, that case does stdte that the mere acceptance of
transactional consideration in which theiptiffs have no choice to set it, no
choice to participate, the mere takioigmoney that was mandated by statute does
not work a forfeiture upon them, does not work an acquiescence upon them, and
no case holds so.

| would cite in support Celera, PNBesoff, which | didn’t talk abobf’
but is another case on the same point, Besk, and all the other cases that |

*"The Plaintiffs misremembered this fact,they had discussed Géfu. [IC Industries,
Inc. earlier in the hearingSee Tr. at 60:2-4 (Kagen).
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mentioned. | think it's actually not a difficult issue to deal with given the
holdings of those cases and the holdin@elera itself, it's a factual holding.

Tr. at 77:17-78:11 (Kagen).

The Court then offered the Defendané®m opportunity to reply on Plaintiffs’
Acquiescence MSJ. See Tr. at 78:14-16 (Courgking a festive lexical cue from the holiday
season that had just finished, the Defendants notified the Court that they “bring tidings of good
news to the Court, and those tidings are thvatve now cleared away the underbrush of
Plaintiffs’ opposition to the Bershad rule.” Tat 78:19-22 (DeMuro)._ Cf. Lk. 2:10 (KJV).
Seeking to buttress this assertion, the Defendantstaiged that the Plaintiffs had just admitted
that Bershad is still valid law, thereby relegating all contrary Delaware Court of Chancery
opinions to the dustbin, _See Tr. at 78:23-7@éMuro). Further good news, the Defendants

declared, arose from the agreement between thiepénat In re Celera Corp. is the controlling

case on acquiescence with regard to contestedjyer transactions._ See Tr. at 79:8-12
(DeMuro).

The Court interrupted the Defendants as thoint, indicating tht it understood the
Plaintiffs to have argued th&ershad still is good law but thatibsequent Delaware Court of
Chancery decisions had chalked out its boundafe® Tr. at 79:14-21 @@irt). The Defendants
replied that they interpret the Delaware Court€béncery in a much less favorable light, viz. as

“a direct assault on Bershad in an attempt to gapo. . these few judges’ view of what the law

ought to be.” Tr. at 79:22-80:1 @Muro). Furthermore, the Defenda said, the Plaintiffs build

a straw man when they assert that the Defendants believe mere acceptance of the merger
consideration qualifies as acquiescence. ¥%eeat 80:3-8 (DeMuro). According to the
Defendants, this rule is not what they assewtoat Bershad held. See. &t 80:8-9 (DeMuro).

On the contrary, the Defendants contended, they argue that Bershad has a two-pronged test to

-92.-



determine whether a minority shareholder has &sgeid to a contested merger transaction. See

Tr. at 80:9 (DeMuro). As the Defendants mret those two prongs, éhminority shareholder

has to be fully informed and has to have acakpie merger consideration. See Tr. at 80:10-12
(DeMuro). The Defendants noted that the Plaintiffs had spoken at length about the second prong
but had not mentioned the firstgmgy. See Tr. at 80:12-13 (DeMuro).

The Defendants then argued that InGQelera Corp., which concerned a merger case

tainted with self-dealing, applied Bershad. Seeat 80:14-82:5 (DeMw). The Plaintiffs’
alternative reading of the case, the Defendasteréed, constitutes l#t more than mental
gymnastics and contortionism ffst rank. See Tr. at 82:6-1@eMuro). The Court asked the
Defendants whether instead of contortionism, Bi&ntiffs had identiid decisions from the
Delaware Courts of Chancery that had sortedeodbctrine in_Bershad, which is an old case.
See Tr. at 82:12-20 (Court). The Court suggestat it might be “a little bit dangerous under
Erie just to say . . . we're gy to take the broad languageBarshad and not look at maybe the
case development underneath it.” Tr. at 82:2Z€3urt). The Defendants sought to allay the
Court’s concern by proposing thidte Court divide the Delawal@ourt of Chancery cases into

two groups: pre-In re Celera Corpases and post-In re Celerar@ocases._Seér. at 83:1-10

(DeMuro). When the Court observed thatréh Celera Corp. did nado anything with the

intermediate court cases, just saying that #vagt, the Defendants countered that the Bershad

acquiescence rule was not doomed in In re r@elorp. merely on thbasis that the Supreme

Court of Delaware did not discuss it. S€e at 83:14-84:16 (DeMuro). The Defendants
maintained that it is wrongheaded to infer thatile was overturned justecause no party in In

re Celera Corp. argued that pl#iinBVF Partners L.P. had acquimsd to the merger contested in

that case._See Tr. at 85:13-23@uro). The Defendants thesserted that: (i) Bershad says
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that a court does not even reach the entire faihession if the minority shareholder contesting
the merger was a fully informed shareholdéovaccepted the merger transaction’s benefits, see

Tr. at 86:16-87:8 (DeMuro); and)(in re Celera Corp. did n@xpressly limit this holding from

Bershad, see Tr. at 87:9-18 (DeMuro).

The Defendants closed their argument onregarding the Plaintiffs’ Acquiescence MSJ
on that point, and the Court advised the paniegs initial take onhow it would rule on the
motion. See Tr. at 87:19-89:1€DBluro, Court). The Court said:

| obviously will take this issue under advisement and try to get you an
opinion and we’ll talk about timing in a mmeent or before we all leave the next
couple of days. So | really need to imneensyself in Delaware law and try to get
a feel for both the tune as well as thelody of what they’re doing in Delaware.

But | am still inclined tathink that there is a way to square what -- and
maybe I’'m more optimistic in my abilitiethan the case law will allow -- that |
can square these lower court opinions with Bershad without saying that it's
overruled or impliedly overruled and that, fact, there’s more consistency there
than at least the Defendants believe.

So I'm inclined to think that thesclaims go forward, at least to this
defense, and that Bershad does not pdeclall eight claims on the basis of
acquiescence. There may be some otresare for the claims not to proceed, but
at least after reviewing the briefs aneviewing the law and then hearing the
arguments today, I'm still inclined to think that Bershad doesn't preclude these
claims.

Tr. at 88:8-89:1 (Court).

The Court then invited the Defendants, dslw-up to their arguments thus far on the
law regarding acquiescence in contested mergesactions, to discuss the facts related to the
Plaintiffs’ alleged acquiescence in this case:

All right. Let’s tackle the facts. Let mesk you this. Let'say | went your way

after | sit down and | write this apon. How does a court grant summary

judgment to you on the basis . . . that the Plaintiffs were fully-informed

shareholders? How do you . . . do thath a summary judgment? How do you

take the ability of the Plaintiffs to go twmial on that issue even if | find that
Bershad, as you read it, is correct?
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Tr. at 89:2-11 (Court). Thé®efendants responded that the Court could render summary
judgment, because the Defendants had preséptdéchordinary evidence.” Tr. at 89:12-13
(DeMuro). The Defendants first feinted thatyhwere going to speak about Nate Allen’s
deposition testimony, noting that Nate Allen is kbad financial adviser on behalf of the Stuart
plaintiffs, including all of the corporate entitieSee Tr. at 89:16-19 (DeMuro). The Defendants
immediately thereafter, haver, went in a different directiomayguing that this case concerns
“highly unique” facts the like of which no Delawa@ourt of Chancery oany other court that

the Defendants had identified has seen. 3¥eeat 89:25-90:3 (DeMro). This case’s
uniqueness, the Defendants maingdinwas evident from the very start, when, the Defendants
alleged, Cypress Energy Partnargl the Stuart group engagedaminternecine bidding war for
control of the company.__See Tr. at 90:5{3Muro). When the Stuart group lost, the
Defendants recounted, Stuart received all the other Plaintiffs’ proxy agreement to (i) negotiate on
their behalf with respect to the selling of thelilares; and (ii) not accegny merger price below
approximately $641,000.00 per shaBee Tr. at 90:201:4 (DeMuro).

Making the case yet more idiosyncratibe Defendants argued, is the Plaintiffs’
misapprehension that Delaware law -- rather than Oklahoma law -- applied to the merger. See
Tr. at 91:9-11 (DeMuro). The Defendants asskrthat this erroneous belief had led the
Plaintiffs astray, giving them the impressitdmat they had blocking rights over the merger,
because they controlled approximately thiggrcent of the shares._ See Tr. at 91:12-16
(DeMuro). Under Oklahoma law 71 O.S. 1081{hg Defendants said, such blocking rights do

not exist in the case of a long-form mergeecause a long-form merger requires only the
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approval of fifty percent plusne of the shareholdets.See Tr. at 91:17-20 (DeMuro).

Nodding back in the direction of Natelé&h's testimony, the Defendants then told the
Court that Allen’s deposition isnportant as an exemplar of the full information that all the
Plaintiffs had at the time of the merger. See Tr. at 91:21-9@¥Muro, Court). The
Defendants argued that other Btdfs also were demonstrably fully informed, including
Reynolds -- who was an inside director ire tbompany for years and was a member of the
special committee that was formed before thietiol acquisition -- and 8art -- who had been a
member of TIR’s board for years and “knew . .llyfwell about the IPO g@ns, the merger plans
before . . . the June biddingTr. at 92:13-20 (DeMuro).

Treating the discussion about deposition testiynfrom Allen and others as more of a
parenthetical than as their argument’s main thithst Defendants then reted to recounting the
unique characteristics that hallmark this caSee Tr. at 93:3-23 (DeMuro). As the Defendants
remembered it, the Cypress Energy Partnerggyroet with the Stuart group in April, 2013, in
Stuart’s Connecticut home to discuss Cypressrgy Partners’ IPO plan, See Tr. at 93:3-6
(DeMuro). Cypress Energy Partners’ plan, asBlefendants described it, was to merge Cypress
Energy Partners’ saltwater disposal compaith WIR’s pipeline inspection company, using the

merger to: (i) recapitalize TIRgnd (ii) use TIR as a pass-dligh entity to go public through a

master limited partnership (“MLP”) -- a corporaterfothat were a “big deal” at the time in the

*8 ater in the hearing, thBefendants indicated that 18.S. § 1081(c) requires “more
than 50 percent of the consenttioé shareholders,” which the f2adants interpreted to mean at
least fifty-one percent of the shareholders. afr125:14-19 (DeMuro)The Court believes that
the Defendants simply made a mathematicalredusing their second reference to what “more
than 50 percent” means. An illustration shomieke this clear. Assume that a company has
1,000 shareholders. Fifty percent of that total is 500 shareholders, and fifty-one percent of that
total is 510 shareholders. If 501 shareholdersnai@vor of the merger, #y make up more than
fifty percent of all shareholdemven though they are only 50.1% aif shareholders, i.e., less
than fifty-one percent.
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energy sector. Tr. at 93:6-1beMuro). The Defendants saidat Cypress Energy Partners’
plan did not convince Stuart, and spawned a hgldiontest for company control. See Tr. at
93:19-23 (DeMuro).

As the Defendants tell it, after the CypseEnergy Partners group won the bidding war
and gained the company’s contriblstarted to negotiate with i&ingle Capital to try to acquire
their shares and to plan the IPGee Tr. at 95:1-5 (DeMuro). The Defendants argued that, a few
months later on October 31, 2013, the tender natiae issued. See Tat 94:16-24; 95:5-7
(DeMuro, Court). The Defendants asserted thathattime of the tender offer, the Plaintiffs
were attempting to negotiate a higher price for their shares than the $451,000. 00 per share price
offered to the pooled shareholders, based omr Hikigedly erroneous belief that they could
block the transaction. See Tr. at 95:8-24 (DedjlurAccording to the Defendants, the Cypress
Energy Partners group went ahead with the teafler, disclosing fully and completely the IPO
plans, what they intended to do with the mergetity’s shares, and that a registration statement
had been filed._See Tr. at 100:23-101:2 (DeMuro).

The Court interjected at that point to ask thefendants how one could conclude that the
Plaintiffs were fully informed just because they received the tender offer. See Tr. at 101:16-21
(Court). The Defendants repeated its point #iainformation about the merger and IPO was
fully disclosed, and then contied to recite the mergerhstory. See Tr. at 101:22-102:5
(DeMuro). According to the Defendants, after tisent out the tender offer, they filed an S-1 on
November 19, 2013 for Cypress Energy PartneBs, detailing “in exauciating degree” the
plans to merge and the IPO. &t.102:5-12 (DeMuro). Combinedth the Plaintiffs’ history as
inside directors and the tender offer notitee Defendants argued, the 600-page S-1 filing

proves beyond a shadow of a doubt that the Plaintiffs were fully informed about the merger and
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IPO plans._See Tat 102:13-20 (DeMuro).

Flipping back to Allen’s depdson testimony, the Defendants highlighted that Allen
said, after some deliberation and reflection, tiatvas not lacking any information he thought
he should have had at the time that he accepeenhénger consideration about the merger or the
IPO plans. _See Tr. at 1031D5:10 (DeMuro). The Defendantlso noted that Allen and
Reynolds in his deposition testimony acknowledgat there had been a competitive bidding
process between the two groups of shaddrsl and that Allen had pegged $451,000.00 per
share as a fair price at the time of the purmbbielding war._See Tr. at 105:12-107:22 (DeMuro,
Court). Under questioning, the Defendants insisted these details are irrelevant, because it
reveals that the $451,000.00 per share offer price av&air price that competing shareholder
groups had been bid up and selected. SeatTi07:23-108:13 (Court, DeMuro). According to
the Defendants, the Court can grant summary judgment for the Defendants on acquiescence
defense grounds in that Allen and Reynblikposition testimony proves that $451,000.00 per
share exceeded the fair price -- as it built in a control premium -- at which a fully informed Stuart
group arrived. _See Tr. at 108:24-112:5 (Debur The Defendants further stated that
$451,000.00 per share remained within the range iovédue for the shares six months later
when the shareholders were lvag out at that price. 8dr. at 110:25-111:2 (DeMuro).

Spotlighting Allen’s deposition testimony froamother angle, the Defendants then noted
that Allen had mentioned that he had not donappraisal on the shares for reasons dealing with
tax advice and legal advice. See Tr. at 20215:13 (DeMuro). Arguing that they have
discovered a dog that did not batke Defendants argue that Allenfailure to assert that he
lacked sufficient information is proof that hed sufficient information. _See Tr. at 113:1-6

(DeMuro). Consequently, the Defendantsdsaihe Plaintiffs’ disputation of their full
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knowledge, captured in their objection for tbefendants’ undisputed facts 41-51 from the
Response to Defendants’ Acquiescence MSJnatocarry any water,ra the Plaintiffs’ full
knowledge ought to be deemed undisputed. Tseat 115:14-118:10 (DeMuro). Putting a finer
point on it, the Defendants assertidt “this whole notion that 8y weren't fully informed is a
bit of a hoax . ...” Tr. at 119:5 (DeMuro).

After lunch, the Defendants ga the Court a shbiiographical sketch of each listed
Plaintiff and Defendant. See.T¥22:11-125:4 (DeMuro). The Deféants then returned to the
pre-lunch discussion whether thdaintiffs were fully possesdeof the facts regarding the
merger._See Tr. at 125:24-126:4e(@uro). Referencing undisputéakct 6 from the Defendants’
Acquiescence MSJ, the Defendants noted that Siustrprepared a proposal to acquire control
of TIR in February, 2013, thahe named “Project Poirot® Tr. at 126:5-21 (DeMuro).
According to the Defendants, Stuart offeredbtoy the pooled shareholder shares -- and the
shares of whomever else wished to sell to him -- at approximately $369,000.00 per_share. See
Tr. at 126:21-24 (DeMuro). Hbt same month, the Defendarssid, Stuart purchased some
shares from Lorrett, who was one of tleeriding shareholders, for $275,000.00 per share. See
Tr. at 127:6-10 (DeMuro’ The Defendants argued that R. Lorett then became the lead

spokesman -- along with his son, J.W. Lorett -- for the group of pooled shareholders who were

**The Court asked the Defendants why Sthad called the proposal by this name. See
Tr. at 126:25 (Court). The Defentta responded that they thouditts because he -- he has a
fascination or an affinity for the Agatha Chieshovels and the detective in her novels whose
name is Poirot. 1 think that’'s -- it had no otlsggnificance other than that as | recall from his
deposition.” Tr. at 127:1-5 (DeMa). Cf. Agatha Christie, Hercule Poirot: The Complete Short
Stories (2013). The Plaintiftsave a different interpretationrfavhy Stuart chose this proposal
title, as the Court notes aseparate footnote infra.

®The Court asked the Defendants why Lorett wiadll at a price lower than what Stuart
had offered to other shareholders. See Tt2&@t12-13 (Court). The Defendants responded that
there was a prior agreement for Stuart to hoyett out at a certain price, and Lorett was
honoring that prior agreemengee Tr. at 127:14-18 (DeMuro).
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looking at them to negotiate with both the S$tuggoup and the Cypreg€nergy Partners group.
See Tr. at 128:1-7 (DeMuro).

Then referencing undisputed facts 8 anfdo®n the Defendants’ Acquiescence MSJ, the
Defendants said that, from March to June, 2FA8ld brought in Cypres Energy Partners and
Boylan, who was that firm’s principal. _See. &t 128:8-13 (DeMuro). EhDefendants asserted
that TIR was looking to recapitalize at that tinbcause some of its debt obligations were
coming due and the pooled TIR shareholdersted liquidity, so “we had these underlying
events that were going on ihe capital structure of the mmoration.” Tr. at 128: 13-18
(DeMuro). From March to May, 2013, the feedants contended, the Stuart group was
submitting their offers and then the Cypress Bndtartners group started to submit their offers,
which led to Stuart and Boylan competing tmmtrol of the company._ See Tr. at 128:19-24
(DeMuro). According to the Defendants, theraasevidence to refute that this competition was
a bidding process, and the proof that it was competitive is that the Cypress Energy Partners
group wanted to possibly take the company intdvdufP structure through an IPO. See Tr. at
128:25-129:14 (DeMuro). The Defendants indicatieat the Cypress Engy Partners group
wished to convert to the newstture, because an MLP isxél on a pass-through basis. See
Tr. at 129:16-130:2 (DeMuro).

In June, the Defendants maintained, theaB8tgroup and the Cypress Energy Partners
group submitted competing bids -- both bidshwthe same price of $451,000.00 per share. See
Tr. at 130:3-5 (DeMuro). The Defendants noteat,tlkeading to the bidding process, TIR formed
a special committee to look #te $451,000.00 per share priceeeSIr. at 130:3-7 (DeMuro).
According to the Defendants, both Reynolds and Foley were on that special committee, see Tr. at

130:7-10 (DeMuro), and counsel represented y@rer during the biddingrocess, see Tr. at
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130:11-14 (DeMuro). The Defendaratiso contended that, leaditmythe bidding process, there
was a gentlemen’s agreement between the Sguanp and the Cypress Energy Partners group
that the side that lost in the bidding war wosél its shares to the winning side at the winning
price. See Tr. at 130:15-22 (DeMuro). Thetgroups, the Defendants said, also drafted an
agreement that attempted to put that genttésnagreement into writing, but that the draft
agreement was never signed. See Tr. at 130:23-131:6 (DeMuro).

Clarifying that they were walking the Court through all these facts as a way to build to
the relevant question whetheretiPlaintiffs were fully inforrad shareholders, the Defendants
noted that the Stuart group attempted to bloekgale of the shares for a substantially higher
price instead of letting the winnéake-all deal come into effect. See Tr. at 131:25-132:10
(DeMuro). The Defendants broughetRourt’'s attention to a lettéinat Stuart wrote on all the
Plaintiffs’ behalf on September 30, 2013, just taral half months after he had been removed
from the TIR board._See Tr. at 132:11-16 (DeMurb) that letter, thdefendants said, Stuart
used an EBITDA! valuation methodology to arrive at astimate of $20.26 million of projected
EBITDA by the end of 2013. Sée. at 132:16-133:17 (DeMuro).

The Plaintiffs interjected athis point to object that ¢ Stuart letter is a rule 408

settlement communication that isadmissible and one whichehCourt should not rely for

®IEBITDA is an acronym standing for “earningsfore interest, taxes, depreciation, and
amortization.” Benton Gup & Rawley Thomddie Valuation Handbook: Valuation Techniques
from Today’s Top Practitioners 526 (2010)(“Gup and Thomas”). EBITDA became popular in
the mid-1980s among leveraged buyout sponsods kankers to evaluate cash flow, and to
calculate multiples for companies in a neankruptcy state, on the theory that noncash
depreciation and amortization charges should be available to servicé ldebe-scale capital
expenditure programs would not be necessaryttfe foreseeable future. See Pamela Strup,
Moody’s Investors Service, Inc., Putting EBITD# Perspective: 10 Critical Failings of
EBITDA as the Principal Determinant of slaFlow (June 2000). During the dot-com bubble
era of the mid-1990s until the 2001 recession, EBITi@&ame a widely used profitability and
performance measure for most companies, and was used to calculate companies’ enterprise
value, because it is easy to understandtamdlculate._ See Gup and Thomas at 527-28.
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summary judgment. _See Tr. 483:22-134:1 (Kagen). The [@Bmdants rejoined that the
Plaintiffs were trying to tactically get rid ohgthing that hurts them in any way. See Tr. at
134:4-6 (DeMuro). The Defendantagfied that the exhibit is the subject of a Plaintiffs’ motion
in limine, where -- as the Defendants charactetize the Plaintiffs “asentially . . . move in
limine to get any evidence out of the case of laingt we ever did.” Tr. at 134:7-9 (DeMuro).
The Defendants contended thée letter had beeman exhibit in almost every deposition
throughout the case, and that the Plaintiffs had not objected to the letter's use on the deposition
trail or in the summary judgmepipers as a settlement offetee Tr. at 134:7-17 (DeMuro).
The Defendants asserted thatsitclear that the letter is not a settlement offer, as it does not
reflect any of a settlement offer’s intricacieéSee Tr. 134:15-17 (DeMuro). To the contrary, the
Defendants asserted, the Plaintiffant to exclude the letter, besauit shows that the Plaintiffs
already were sufficiently aware and informed3sptember, 2013, to be able to make projections
that TIR would grow to over twenty million dollans EBITDA by the end of that year. See Tr.

at 134:18-22 (DeMuro). As the Defendants readttda leaves, the Plaintiffs also do not want
the Court to see the lettdrecause the Plaintiffs want to bdeatp assert to a jury -- should the
case ever reach the trial stage attthe shares’ fair price is $1nZillion per share. _See Tr. at
134:22-135:5 (DeMuro).

Continuing with their chronology, the Defendatusned to the tender offer. See Tr. at
135:14-18 (DeMuro). The Defendants said that tthegided to move forward with the merger
and to make a preceding tender offer on Oat@de 2013, after the Stuart group attempted to
extract the higher share priceiig letter. _See Tr. at 135:19-136DeMuro). According to the
Defendants, Douglas Vaughn, Triangle Capital’s representative and a member of the TIR board,

voted to approve the tender price of $451,000.0GIpare._See Tr. at 136:15-19 (DeMuro). The
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tender offer, the Defendants maintained, comdia “very accurate” discussion of the planned
merger, the MLP, the conflict of interest, andttthe Cypress Energy Partners group purchased
other shareholders’ sharespaices from $437,000.00 per share to $451,000.00 per share. See
Tr. at 137:6-138: 5 (DeMuro). EhDefendants further noted that the tender offer disclosed the
fact that the Cypress Energy RFemts group had not gotten an agpal from a third party. See
Tr. at 138: 10-12 (DeMuro). Afteall, the Defendants declaiohe TIR had just received an
appraisal from the Halifax Grod,a national search firm, a femonths earlier in December,
2012, and had just gone through a competitive biddnogess where two inside directors were
bidding up the share price.__ _See Tr. H8:12-19 (DeMuro). Tén Court interjected,
acknowledging that the Defendantsdhat hand the price at which the market had valued TIR
shares a few months before the tender ofber, inquiring why theDefendants did not get
another appraisal done to get ready for the tenffer. See Tr. at 138:22-25 (DeMuro). The
Defendants asserted that: (i) they had not censdlit necessary to have a second appraisal so
soon after the first appraisal; (ii) “the appraigen’'t the sine qua no of value”; and (iii)
appraisers tell client companies atbver the companies want taahe Tr. at 139:18 (DeMuro).
Continuing their argument’s main line, tBefendants recounted how every arm’s-length

transaction for shares in October, 2013, hasulted in a per-share price at or below

®2The Halifax Group describes itself as “a pravaivestment firm dedicated to partnering
with founders and managers of lower middle-rearkusinesses with tdtanterprise values
generally between $50 million and $250illion.” The Halifax Group, About Us,
http://www.thehalifaxgroup.comséfabout-overview/ ést visited Apr. 222017). The Halifax
Group’s primary areas of expertigee in three primary industryeas: Business Services, Health
and Wellness, and Infrastructure. See Hadifax Group, FAQs, httgwww.thehalifaxgroup
.com/us/faqs/ (last visited Apr. 22, 2017). THifax Group’s current portfolio has included at
least one pipeline manufacturer PolyPipe, Inc. from Fehbary 2005 to April 2012 -- that
produces pipes for oil and gas production andnahgas distribution.See The Halifax Group,
Our Portfolio: PolyPipe, http://www .thehalifaxgrp.com/portfolio/polypipe(last visited Apr.
22, 2017).
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$451,000.00. _See Tr. at 139:10-21 (DeMuro). Théebdants contended @hthe Plaintiffs
quibble with this assertion on the basis that Tri@apital had a gross-ygsovision. See Tr. at
139:22-23 (DeMuro). The Defendarstsemed to characterize thegg-up provision as a future
option to retroactively receive a higher sglace if TIR had “to pay these disgruntled
shareholders anything more than” $451,000.00 paresfor the latter group’s shares. Tr. at
139:24-140:3 (DeMuro).

Backtracking for a moment iteir chronology, the Defendants said that TIR hired Duff
& Phelps Corp. (“Duff & Phelps®f to do a market search wh&iR was considering a different
capital structure at thend of 2012._See Tr. a#i0:6-8 (DeMuro). Accoriag to the Defendants,
Duff & Phelps solicited more than two-hundrpdtential offers to buy the company, and TIR
picked the best one -- from The Halifaxd@p -- at around $371,000.00 peagh See Tr. at
140:8-11 (DeMuro). The Defendants asserteat tthey believed it would be a waste of
shareholder money -- to thene of $300,000.00 -- to commission a second independent price
assessment so soon afthe first assessment, pegially when the bidding war had led to the
exact price per share in the tenddenf See Tr. at 140:14-22 (DeMuro).

The Defendants then pushed forward agaith@ir timeline, noting that Cypress Energy
Partners then filed the S-1 retyation statement, albeit condiatially. See Tr. at 140:23-141:5
(DeMuro). The Defendants assertidt the S-1 fully set fortitheir plans for the IPO, even

though the Plaintiffs had contendtt it misled them by failing tdisclose the share value that

®3puff & Phelps describes itself as “theepmier global valuatiomnd corporate finance

advisor with expertise in complex valuationsmlites and investigations, M&A [mergers and
acquisitions], real estate, restructuring, and compliance and regulatory consulting.” Duff &
Phelps, About Us, http://www.duffandphelps.cabdut-us/index (last visited Apr. 22, 2017).
Duff& Phelps says that it alSadvise[s] the world’s leading stdard setting bodies on valuation
issues and best practices,” leaging more than two thousandofgssionals located in seventy
offices in twenty countries. Duff & Phelp&bout Us, http://www.duffandphelps.com/about-
us/index (last visited Apr. 22, 2017).
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ultimately would become part of the MLPSee Tr. at 141:6-16 (DeMuro). The Defendants
protested that, when the S-Iisration was published in Qutier, 2013, the MLP shares’ value

was completely unknowable for two reasons: (iykats price IPOs; and (ii) there were still
many intermediate steps where everything needed to fall into place before the IPO, e.g., getting a
roadshow, lining up investorsna obtaining United States Seities and Exchange Commission
(“SEC”) approval._See Tr. at 141:17-142:6 (DeMuro).

In November, 2013, the Defendants saigy Blaintiffs bound themselves together to
reject any share price offer below $654,000.00 perestaar the belief that they had sufficient
shares to block the merger. See Tr. at 14228DeMuro). The Defedants interpreted this
pact as proof that the Plaintiffs were “as fulljonmed as they needed or wanted to be because
all they did was look at the g8, and if [it is nb$654,000.00 per share,] | dbnare what'’s in
the tender notice, | don’t care what's in tBel.” Tr. at 143:14t44:11 (DeMuro). Not
convinced on this last point, the Court indezhtthat it was wary to suppose that “the minute
somebody makes an offer, they’re no longer inteckgt the truth.” Tr. at 145:18-23 (Court).
The Defendants seemed to hem in their respobsfore indicating to the Court that they
understood its point budid not think that the point inlipates whetherthe Stuart group
shareholders were as fully informed as thHegught they needed to be. See Tr. at 145:24-148:1
(Court, DeMuro).

The Defendants, continuing along their timelirbegan to observe that their S-1 was
made public on November 13, 2013. See Trl48:2-4 (DeMuro). The Court interjected,
however, noting that reliance ishay issue in securities lawnd asking the Defendants whether
there needs to be reliance as efendants read Bershad’s takefully informed shareholders.

See Tr. at 150:17-21 (Court). The Defendantscaigid that Bershad was a fiduciary duty case
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and that -- even though reliancenst technically one of fiduciarguty’s listed elements --
reliance plays a part in causation in fiduciatyty: “I mean, you can’just make abstract
breaches that aren’t causally tethto the harm so | think retiae plays a part.” Tr. at 150:22-
151:2 (DeMuro). Getting at the same issue franother angle, the Court then proposed a
scenario in which TIR had prospected outatvit thought in June, 281 would be a good well,
but that it became a gusher after Stuart was ousted from the TIR board. See Tr. at 151:10-24
(Court, DeMuro). The Court asked the Defendamitether the mere fact that Stuart, in this
example, would know about the well -- but nog¢ tthange in its expead output -- still make
him and the rest of the Stuart group fully infemnshareholders. See Tr. at 151:10-16 (Court).
The Defendants argued that th@&t group still would be fullynformed, as (i) the underlying
geology of a place is known before a compangir to drill, leadng to some approximate
guess of its reserves’ sizand (ii) wells do not get drilteovernight. _See Tr. at 151:25-152:10
(Court).

The Plaintiffs interrupted, indicating thateth are not contesting that they were fully-
informed shareholders and that the Defenslaptolonged discussion about the issue was
entirely irrelevant: “[W]ére going to say if fully informed ishe issue, we'r@ot contesting it.
So none of this has any bearing at all on laingt that's at issue today. | understand [the
Defendants want] to go great length it and we’ve heard lots aboubitt it's irrelevant.” Tr. at
158:7-159:8 (Kagen). The Plaintiffs then cabitléd concession, saying that it did not apply to
the pooled shareholders on tfarced seller theory. _See .Tat 159:23-25 (Kagen). The
Defendants’ counsel closed his notebook at pwant, leading the Court to surmise that the
Plaintiffs had given th Defendants what theywanted. _See Tr. at59:19-20 (Court). The

Defendants confirmed that theyelieved the Plaintiffs’ stanceo be “wonderful news” that
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“shortened things up.” Tr. at 160:5-15 (DeMuroAccording to the Defendants, because the
Defendants conceded that they were fully infedmminority shareholders at the time that they

accepted the merger consideration, the only ingoirghe Court is whether the Bershad rule, as

In re Celera Corp. perpetuated it, stilthe law. _See Tat 160:16-21 (DeMuro).

Bringing the discussion home by using tmew concession to recolor its previous

arguments about Bershad, the Defendants saich¢hBelaware Court of Chancery case suggests

that there should be a carve out to the Badsrule. _See Tr. at 160:22-25 (DeMuro). The

Defendants speculated that no Delaware Cou@hancery -- even under now-Justice Strine --

would have hesitated to apply the Bershad ifulleere had been an admission that the minority
shareholders were fully informed at the time of the merger transaction. See Tr. at 161:1-9
(DeMuro). The Defendants emdth that thought, noting that the admission of full information
was one for which the Defendants had beenifghthad spent hundreds of thousands of dollars
getting, and knew all along is case dispwsit See Tr. at 161:10-166:7 (DeMuro).

The Court then allowed the Plaintiffs another chance to speak to the foregoing issues,
asking them first to awcentrate on what the bodaries are inside whica court should apply
Bershad'’s plain language. See &t 166:11-167:5 (Court, KagenYhe Plaintiffs submitted to

the Court that the answer to tltatestion lies in In re Celera Corp. See Tr. at 167:6-9 (Kagen).

The Plaintiffs reminded the Court that In rel€a Corp. started in the Delaware Court of

Chancery and that the Supreme Court of Delawéfrened the Delaware Court of Chancery in
pertinent part._See Tr. at 16718-(Kagen). The Plaintiffs diresd the Court’s attention to one

specific passage in In re Celera Corp., in which tiee Chancellor DonaldF. Parsons wrote

that “the mere act of tendering one’s sharegendimultaneously pursuingn equitable claim is

not sufficient to show acquiescence.” Tt 168:11-19 (Kagen)(internal quotation marks
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removed). The Plaintiffs then pointed the Cdorfootnote 44 in In re Celera Corp., in which

then-Vice Chancellor Parsons cited In Re Bexik. See Tr. at 168:22-24 (Kagen). According

to the Plaintiffs, the In re Celera Corp. court atged In re Best Lock footnote 38, where the

Delaware Court of Chancery found that aargiolder's acceptance of freeze-out merger
consideration did not operate as acquiescersequse, in part, the plaintiff did no more than
accept the amount about which she was powerless to do anything. See Tr. at 170:5-9 (Kagen).
Drawing an analogy to the case before the CdletPlaintiffs indicatedhat they likewise took
no voluntary act and did not everake the decision about the mergonsideration: “All we did

. Is what_Celera itself says is not acqoegxe; we just took the €la” Tr. at 170:12-15

(Kagen). For the Plaintiffs to have acquiesced uhdee Celera Corp., the Plaintiffs said, they

would have needed to take aifirmative action such asoting in the merger’'s favor,
participating in the merger discussions, sittiolg the board of directors, participating in a
shareholder vote, or taking som#her meaningful role where they have a say in the merger and
could affect its outcome. €8 Tr. at 171:12-19 (Kagen).

The Plaintiffs asserted that the Defendagét close to graspinthpis point, but then
misconstrue the requirement as fully informexhsent, which the Plaintiffs contended is off
point. See Tr. at 172:19-20 (Kagen). Accordinghe Plaintiffs, informed disclosure implies
some decision that is voluntary and that hasliance causation effectSee Tr. at 172:20-23
(Kagen). The Plaintiffs comteled that acquiescence -- and waiver, which the Plaintiffs asserted
are synonyms for acquiescence iistbase -- requires a cleaalinquishment of a known right,
and that acquiescence therefore cannot bynaitted by inaction. _See Tr. at 172:25-173:6
(Kagen). As another synonym atquiescence in this casee tRlaintiffs purported, estoppel

requires detrimental reliance, and there was no detrimental reliance in this_case. See Tr. at
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173:7-11 (Kagen). According to the Plaintiffs, no Delaware Court of Chancery has held that
acquiescence arises where &es nothing but a victim. _é& Tr. at 173:12-16 (Kagen).
Contrariwise, the Plaintiffasserted, the Plaintiffs in this case are just victims,

who took no action, who had no choice,tagly no meaningful choice, who

w[ere] merely the victim of a cash-ouand received a notice. The notice on

December 9th, [which] said that yoshares are canceled, your rights are

dissolved, if you want your check, justnd us your canceled certificates.

Tr. at 173:17-22 (Kagen). The Plaintiffs camded that the Defendants had to pay the merger
consideration regardless what the Pléistilid. See Tr. at 173:23-24 (Kagen).

Turning to explain why they dropped their claims related to whether they had been fully
informed shareholders, the Plaintiffs indicatedt tthe question of full fiormation only arises in
cases where the minority shareholders took someragatihad a role in the merger process. See
Tr. at 174:14-175:6 (Kagen). The Plaintifrgued that, in cases where the minority
shareholders do not have a role or a say in thgen@rocess, as they maintain happened in the
merger transaction underlying this case, thisidahreshold is not met and, accordingly, the
question of full information is irreleve. See Tr. at 174:14-177:23 (Kagen).

After a short break, the Court permitted the il&is to continue their argument. See Tr.
at 177:24-178:5 (Court, Kagen). &Mrlaintiffs verbally providethe Court with an outline for
how they would structure their points. See Tl #&:6-9 (Kagen). First, éhPlaintiffs said, they
wanted to talk a little morebaut the law, what acquiesce is amdat it is not._See Tr. at 178:10-

11 (Kagen). Second, the Plaintiffs foreshadowbdy wanted to talk about the facts of this
matter so the Court could get an overall picture of them. See Tr. at 178:12-20 (Kagen). Third,
the Plaintiffs adumbrated, they wanted to @iout this hearing’s procedure. See Tr. at 178:21-

179:1 (Kagen). Fourth, the Plaintiffs telegraphey wanted to talk about the securities claim

that they have in this case, because thieemiants also had moved for summary judgment on
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that issue._See Tr. at 179:2-6 (Kagen). De¢endants immediately objectéuat the Plaintiffs
were hijacking the Defendants’ Estoppel MSJ, sithg that the Court and the parties tackle one
issue at a time, sticking witthe acquiescence defense at tpaint. See Tr. at 179:8-11
(DeMuro). The Court acknowledgéiae objection but noted thtte Defendants themselves had
floated freely among the eight atas during the hearing and thiatwould listen to what the
Plaintiffs had to say on their projectidirth point. _See Tr. at 179:12-14 (Court).

The Plaintiffs began their discussion ore thrst point -- about the law regarding

acquiescence -- by noting thatlmre PNB Holding Company, thevice Chancellor Strine held

that acquiescence -- based on ntezasactional acceptance of margonsideration in a freeze-

out merger where the party taking the monegyet no role and took no act -- is not enough.
See Tr. at 180:15-25 (Kagen). Seguing premattfréiym there into their second point -- on the
case’s facts -- the Defendants reported thatDefendants had disseld TIR on December 9,
2013, and merged it into another company witreghareholder meeting or even notifying the
Plaintiffs in advance._See Tat 181:7-13 (Kagen). The Plaiifé asserted that, pursuant to
Oklahoma statute, the Defendants were requiefix and pay merger consideration, meaning
that the payment cannot be imputed to the Pfésrds an action on their part. See Tr. at 181:23-
182:2 (Kagen). Making three quick observations on other legal issues before wrapping up this
section, the Plaintiffs also noted that: (i) for theposes of entire fairness, the only actions that
matter are those that were undertaken attittne of the merger, and not any actions that
happened beforehand; (ii) Delaware allows insiders to complain about a merger transaction

despite their status as insiders; and (iii) thdebdants could have satisfied the entire fairness

®The Court uses this adverb in its positraher than its normative sense, because the
Plaintiffs began talking about the case’s facteteethey should have if they had been following
their advertised structure, zigzagging fobef time period betweetheir first and second
points.
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requirement for the merger transaction if they had constituted a special committee of
disinterested directors to review the mergehad obtained an indepesrd fairness opinion at
the time of the merger._See Tr. at 182:9-187:3 (Kagen).

Moving to their second pointhe Plaintiffs began with @b to the Defendants, saying
that they had objected to the Defendantgitdal discussion, because the facts which the
Defendants had adduced wereelevant. _See Trat 187:11-12 (Kagen). The Defendants
therefore began to outline their version of théevant facts. _See Tr. at 188:1-3 (Kagen).
According to the Plaintiffs, the company hand was a company called Tulsa Inspection
Resources (“TIR”), a pipeline inspection compai8ee Tr. at 188:4-9 @&gen). The Defendants
reported that TIR hiregipeline inspectors, possessing no &s&eit charging a fee to inspect
pipelines. _See Tr. at 188:11-{%agen). The recent boom in fracking, the Plaintiffs asserted,
had resulted in a corresponding boom in the gémersstruction of pipelines nationwide. See
Tr. at 188:16-20 (Kagen). The Plaintiffs camded that the pipelines need to be inspected
constantly and rigorously for rsictural integrity. _See Tr. at88:21-25 (Kagen). TIR, the
Plaintiffs maintained, had a virtually monopolypply in the niche field of pipeline inspectors,
leading to enormous business swsce See Tr. at 189:1-7 (Kagerfortuitously, the Plaintiffs
continued, the United States Department of Bn€fDOE”) put into place stringent new safety
controls and protocols at the same time as theking boom in response to pipeline explosions.
Tr. at 189:8-15 (Kagen). According to the Pldist the new DOE regulations were so onerous -
- and required such constant pgipe inspection -- that they maas well have been giftwrapped
for TIR; TIR became “a phenomenal -- a phenomenaliccess.” Tr. at 189:16-190:6 (Kagen).
In 2012, as the Plaintiffs readR’k financials, company revenaad earnings in 2012 exceeded

revenue and earnings from 2011 bixty percent. _See Tr. at 190:14-17 (Kagen). Some
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shareholders other than the Ptdfa wanted to cash out alreadly 2012, the Plaintiffs said, but
ultimately TIR was not sold at thatme. See Tr. at 190:17-24 (Kagen).

In 2013, the Plaintiffs remembetethey put forth Project Poirt. See Tr. at 190:25-
191:2 (Kagen). Every month that year, the Rifihasserted, TIR’s profits were “blowing past
how it had done in the past.” .Tat 191:22-24 (Kagen). The Ri&ffs were removed from the
board in July, 2013, so they did not see ritials for August through December, 2013, until
discovery, but the Plaintiffs maintained tipdgenomenal profit growtbontinued throughout that
time period as well._See Tr. at 192:2-14 (Kagen).

As the Plaintiffs recounted it, the mergwas one of unequal partners: TIR, the
terrifically successful pipatie inspection company, withy@ress Energy Partners, a very
unprofitable company that supplied water foacking operations._€&& Tr. at 192:25-193:8
(Kagen). The reason thdahe Cypress Energy Partnersogp wanted to merge the two
companies, the Plaintiffs alleged, was thgp@ss Energy Partnersshasufficient qualifying
income to qualify for the tax-advantaged MLIPusture and Cypress Emgr Partners needed a
cash cow to meet the IRS income requiremenBge Tr. at 193:8-17 (Kagen). Stuart, the
Plaintiffs said, did not want Tl be merged with a mediocre, or even substandard and inferior,
company such as Cypress Energy Partners,ihextgaining a racehorse to a donkey. See Tr. at
196:22-197:3 (Kagen). Swhing metaphors, the Plaintiffs qgathetically ex@ined that the

Plaintiffs’ assertions that the merged companyhprofitability since thenerger is an oblique

®The Defendants earlier had speculated, inaese to the Court’s inquiry, that Stuart
had christened the plan “Project Poirot” on thesis of his “affinity fo the Agatha Christie
novels . . ..” Tr. at 127:2-8DeMuro). The Plaintiffs advased that Stuart had put more
thought into the title. _See Tr. 491:5-6 (Kagen). Hercule Poirathe Plaintiffs noted, is an
inspector in Agatha Christielsovels. _See Tr. at 191:5-6 (Kagen). The Plaintiffs thought, they
reminisced, that it “was a niceuch to indicate how successfuistbusiness was” by referring
“to ‘Project Poirot.” It was an ingetion company.” Tr. at 7-9 (Kagen).
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way to get to the same point: that Stuarswarrect that the “shotgun marriage” between TIR
and Cypress Energy Partners would dampeR’sTicore business pritd. Tr. at 197:4-12
(Kagen).

According to the Plaintiffs, they were ket the dark from July to December, 2013,
about TIR’s continued levels girofitability even us the Def@lants had ready access to TIR’s
financials._See Tr. at 197:13-17 (Kagen). Therfilés asserted that TIR was projecting that its
shares would be worth $1,436,000.00 each by 201&6e T3. at 197:17-201:9 (Kagen). The
pooled shareholders sold thehares in June, 2013, however $451,000.00 per share. See Tr.
at 201:21-203:14 (Kagen). Based on the pooledetiolders’ testimony, the Plaintiffs asserted
that the pooled shareholders hattlstt such a low price, becau@ethey needed liquidity; and
(i) none of them knew what TIR®nancials were or what TIR’glans for an IPO were. See Tr.
at 203:15-23 (Kagen). A few of the pooled shardbd, the Plaintiffs notk sold their shares at
$451,000.00 per share only after TIR signed long-term agreements with them in which these
shareholders were paid substantial amountaaiey. See Tr. at 204:2-13 (Kagen). Once the
pooled shareholders had sold their shares, thetffigiasserted, the Defendants had control over
more than fifty percent of TIR shares and, @mpgently, had the ability to enact the freeze-out
merger._See Tr. at 204:23-25 (Kagen).

The Defendants and the Plaintiffs then eyeghin an extended back and forth whether
the Plaintiffs’ table of undisputed facts -- whi@¢ had handed to theo@rt earlier that day --
correctly re-characterizeflaintiffs’ objections to facts a&mmaterial” or “irrelevant” as
meaning that those facts were deemed undishdir. at 208:10-215:4 (Kag, DeMuro, Court).
The Plaintiffs believed the re-chatarization to be inaccurate, e.the Plaintiffs asserted that

they dispute that they agreed to sell their shavdbe Defendants if the Plaintiffs lost the share
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bidding war. _See Tr. at 215:5-12 (Kagen). Therfilés asserted that, rather than there being
such an agreement, the Defendants refused to sign onto such an agreement, on the grounds that
the agreement could not work without Trianglep(@a signing it as well. _See Tr. at 216:3-
217:11 (Kagen). According to ¢hPlaintiffs, the Defendantseabeing “dishonest” when they
assert that their undisputed fact on this mate‘deemed admitted” on the grounds that the
Plaintiffs do not dispute it, becaudes Plaintiffs have five pieces of evidence disputing it. Tr. at
217:12-218:2 (Kagen). The Plaintiffs lamentedttthey dislike sucldishonesty and entreated
the Court not to put any stock the Defendants’ table of ungisted facts. _See Tr. at 218:3-
219:12 (Kagen).

The jeremiad against the Defendants’ pugmbdishonesty seemed to trigger a memory
for the Plaintiffs, who then cited the Defendants assertion that Triangle Capital sold its shares for
$451,000.00 per share as one example of suttoresty. _See Tr. at 220:23-221:4 (Kagen).
According to the Plaintiffs, the mezzanine lersderere a consortium adntities that Triangle
Capital mostly ran._See Tr. at 221:5-6 (Kageihe Plaintiffs asserted that those mezzanine
lenders had two categories of equity: sharesvaardants. _See Tr. at 221:11-12 (Kagen). As the
Plaintiffs described the latter, warrants have the ability to be turned into shares on a one-to-one
basis, and the mezzanine lenders’ warrants alsdheadght to be used to block self-interested
transactions._See Tr. at 221:12-15 (Kagen). Thati#faimaintained thathis second right -- to
block self-interested transaamtis -- forced the Defendants’ hand, because “the defendants
realized that they couldn’t cantie with their scheme to exgpriate this business away from
[the Plaintiffs] unless they got the mezzaninediers to sign off.” Tr. at 221:16-18 (Kagen).
Accordingly, as the Plaintiffs told it, the Defendants offered the mezzanine lenders $650,000.00

per share for their warrants but only $451,000.00 peresfor their shares. See Tr. at 221:20-21
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(Kagen). The Plaintiffs asserted that at lsashe of the mezzanine lenders considered the share
price to be too low, but that they had accepkedprice on four ground§) it was a group deal,

(i) these mezzanine lenders felt that the $650,000eD@varrant that they received compensated
somewhat for the purported underpriced share}itli@ Defendants threateth to sue one of the
resisting mezzanine lenders -- who also was adowember -- for breach of fiduciary duty if he
failed to sign off on the deal; and (iv) the dedth the mezzanine lenders provided a prospective
gross-up option._See Tr. at 221:22-223:7 (Kagdie Plaintiffs then accused the Defendants of
having shrouded the deal’s particulars from theaBtgroup’s eyes, writing into the terms that
“nobody can mention it to Mr. Stuart . . . .” &t.223:8-11 (Kagen). Aceding to the Plaintiffs,
when the board member cum mezzanine lendauyghn, indicated that hevould tell Stuart
about the deal, because he wasried that the minorityshareholders were getting frozen out
and mistreated, Boylan threatened him with sod dereliction of his board duties. See Tr. at
223:11-18 (Kagen).

The Plaintiffs maintained that they attempte compromise their claims after they were
ousted from the board in Junee€eSTr. at 224:5-6 (Kagen). TheaRitiffs argued that those were
settlement discussions inadmissible as testimodiseussions in which thelaintiffs engaged --
because they did not want to have to suemapamy on whose board they recently had served.
See Tr. at 225:1-229:4 (Kagen)According to the Plaintifisthe Defendants knowingly use
inadmissible material and then have the gallyddrsecure summary judegent based on it. See
Tr. at 228:7-12 (Kagen). The Plaintiffs furttemserted that the Defendants then double down on
their deceit by mischaracterizing the Plaintiffspgssons dashing to a jufgr relief. See Tr. at
228:12-16 (Kagen). According to the Plaintiftae Letter from Akin Gump to Richard M.

Carson, Vice President and GeadeCounsel of Cypress Ener@artners -- TIR, LLC, Nov. 26,
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2013, filed April 3, 2015 (Doc. 83-25)(“Akin Gumptier”), also is releed to settlement
negotiations and therefore isammissible. _See Tr. at 229:5-2B88:(Kagen). If one combines
the two documents, the Plaintifentended, they show that:

We wanted to settle. We were willing lbe reasonable. We understood the risks

of litigation, the concerns, the combatimature of these ens. . . . We know

who we were getting into bed with here. We understood what they were going to

be doing. We wanted to settle. Weramt given that opportunity. We were

shown the door and thrown out in the cold.

Tr. at 231:20-232:10.

Wrapping this section of their argumentsthe section on theatts -- the Plaintiffs
adduced a letter from John O’Connor, TIR’s gaheounsel in May, 2013, in which O’Connor,
according to the Plaintiffs, specifically advised the board that the entire fairness standard (i)
would apply to the merger transaction under el@ law; and (ii) h&ttwo components: fair
dealing and fair price._See.Tat 232:20-234:7 (Kagen). The Plaintiffs maintained, therefore,
that TIR knew the legal standai@hg before the Plaintiffs filed suit, but that they “just chose to
ignore it.” Tr. at 234:8-1QKagen). The Plaintiffs then notélat the only seatties claim that
they bring against the Defendants is based on the following position:

The third parties who sold, the pooled shareholders, we did not drop disclosure

duties for them. | said we’re not arguifag us but we are for them. The pooled

shareholders who sold were iokd of an IPO. They did not receive the tender in

the merger, and the reason thliegn't is becaus¢éhey sold in . . June 26th, they

sold a month earlier, so they ditiget it in those disclosures.

When they sold in June, they werewwbking to be cashed out. | told Your Honor

most of them said that liquidity wasetih primary reason for the sale. Defendants

did not tell them of the projections ahthey had, which was their special

knowledge that they had a dut[y] to discl@edirectors. They didn’t tell them.

Defendants didn’t tell them about an IPO.

Tr. at 242:10-22 (Kagen). The Plaintiffs assetteat they have proof in the form of statements

that TIR made to the pooled shareholders ifrctvfTIR did not inform the pooled shareholders of
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internal value projections. See Tr. at 243:8-14d&n). The Plaintiffs therefore characterized
the statements as misstatements -- misstatentieatscaused the Plaintiffs harm when they
induced the pooled shareholders to sell tiebiares and thereby aNothe Cypress Energy
Partners group to obtain the majority of shareseded to orchestrate a freeze-out merger. See
Tr. at 243:14-17 (Kagen).

After the Court took a breato help reduce the risk dhe court repodr developing
rapid-onset carpal tunnel and wingg out the second day’s schedule with the parties, the Court
reminded the parties that there are many motiorsrgue and that they should be mindful of
their use of time if they wanted to fully argaay of them before the Court had to return to
Albuquerque, New Mexico.__See Tr. at 24324¢:12 (Court). The Court then permitted the
Plaintiffs to continue with theiargument._See Tr. at 247:13-14(@). The Plaintiffs returned
to their argument that the Defendants couldheote qualified for a freeze-out merger had they
not acquired the pooled shareholders’ shares arélili gained a majority of TIR shares. See
Tr. at 250:23-251:2 (Kagen). This argument meaasttte Plaintiffs suffeieharm as a result of
the Defendants’ alleged misstatertgeto the pooled shareholders. See Tr. at 251:2-25 (Kagen).
The Plaintiffs termed this harm as one thabse under the forced-k#l doctrine, which the
Plaintiffs asserted isquivalent to the damage provisiongiod state law claims under Delaware
of Oklahoma law. _See Tr. at 252:5-8 (Kagen)e Tiaintiffs then reasserted that this forced
seller theory is the extent of their securit@daims; the issue of disclosure, according to the
Plaintiffs, is outside the scomé and unrelated to their clainEee Tr. at 252:16-22 (Kagen).

Breaking from the argument structure ttiety had signposted during the hearing earlier
that afternoon, the Plaintiffs then indicated that lst issue that they wished to address was the

proper share valuation. See Tr. at 252:23-24 (Kpg&he Plaintiffs first recapitulated on what
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they allege the Defendants to have focusedptiee at which other shareholders willingly sold
their shares._See Tr. at 252:24-25 (Kagen). Ating to the Plaintiffs, these sales are not the
relevant criterion._See Tr. at 253:1 (Kagen). Under clear Delaware law, the Plaintiffs contended,
the one method of share valuation that isvedld requires the shares to be priced with a
discounted cash flow method on the date thatillings minority shareholders were forcibly
removed. _See Tr. at 253:2-7 (Kagen). The Hfsnasserted that Delaware requires the DCF
model®® because it looks at the company’s futeegning value in a systematic and methodical
way, and then discounts that value to net prtegalne, discounting for money’s time value and
capital’'s weighted average cost. See Tr. at&234:3 (Kagen). ThBCF analysis, which, the
Plaintiffs maintained, is basexh known and knowable data fraime valuation date, and based
on what people knew at the time, results in B $hare value of $1.2 million per share. See Tr.
at 254:10-16 (Kagen). Acknowledging that the $hilion per share figure is much higher than
other figures that the Court had seen in thefimg and heard to that point during the hearing,
the Plaintiffs noted that theason that the number does not maiay other prior number is that
nobody did a DCF analysis beforee€eSTr. at 254:19-255:24 (Kagen).

The Plaintiffs having compled their argument, the Cduallowed the Defendants to
have the last word on their motion for sumynardgment on acquiescence. See Tr. at 257:1-2
(Court). The Defendants’ coungeld the Court that he felt unaaily like the proagonist in My

Cousin Vinny, feeling that he could stand and say éverything the Plaintiffs had just told the

®Discounted cash flow (“DCF”) fers to a basket of relatevaluation approaches of
greater or lesser complexitlyat calculate value usy the four factors of (ijnvestments; (ii) cash
flows; (iii) assets’ economic life; and (iv) the cost of capital. See Daniela Venanzi, Financial
Performance Measures and Value Creation: The State of the Art 1-15 (Springer Briefs in
Business 2012).
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Court is hogwash” See Tr. at 257:3-14 (DeMuro).Resisting the temptation to be so
reductionist, the Defendaitcounsel said that he wouldickt with the Cour's question with
respect to the Bershad motiosee Tr. at 257:15-17 (DeMuro)According to the Defendants,
the Plaintiffs never answered the Court’s question what is left of Bershad if the Delaware Courts
of Chancery have modified or dabd it. See Tr. at 257:18-22 ¢Dluro). Referring to the way
that the Defendants read the case in the estondf the Plaintiffs’ proposed standard, the
Defendants argued that nothing at all remainghef Bershad rule if the Court adopts the
Plaintiffs’ interpretation of Befsad and subsequent Delawareu@ of Chancery opinions. See
Tr. at 257:22-258:24 (DeMuro).

The Defendants then said that, under Batsha informed shareholder who either votes
or accepts the merger consideration, the Supreme Court of Delawazguadsd those acts as
affirmative action and that the shareholdenra@ subsequently attack the merger price’s
fairness. _See Tr. at 259:7-12 (DeMuro). Twmurt pushed back on this point, suggesting that
the verb “accept” is an active ne and so a person who is not either voting in favor of or
voluntarily accepting the benefits does not rebllye a choice. See Tr. at 259:19-24 (DeMuro).

The Defendants, referring to In re Celera Conpted that the Supren@ourt of Delaware had

not narrowed Bershad in such a way, observiag Ykestlaw headnote 7 In re Celera Corp.

did not limit Bershad to situations where there is something more than merger consideration.

See Tr. at 261:20-262:1 (DeMuro). The Defartdasaw this alleged decision not to limit

Bershad as probative, as theénCelera Corp. court had a folbportunity to clafy Bershad but

only applied a two-step rule: yiou accept the consideration or vébe the merger._See Tr. at

®The Plaintiffs appear to have been refeg to My CousinVinny at 1:15:40-1:15:48
(Palo Vista Productions & Peter V. Miller Investnt Corp. 1992)(“Everything that guy just said
is [hogwash]. Thank you.”).
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262-6-9 (DeMuro). The Defendanssid that, not only did the Ire Celera Corp. court not

expressly overrule Bershad, but that the cdidtnot even narrow Bershad. See Tr. at 263:12-

264:9 (DeMuro). The court in Kguthe Defendants maintained, also faithfully applied Bershad

as a district court sitting in diversity. See Tr. at 263:16-28 (DeMuro). The Defendants then
rhetorically asked in which caghe Supreme Court of Delaware limited Bershad in the manner

in which the Plaintiffs suggest, sbat Bershad applies only tiie shareholder does more than

accept, namely both accept and vote. SeatT264:20-25 (DeMuro).The Defendants wrapped
their argument by recommending that, rather than attempting to divine how the Delaware Courts

of Chancery have changed Bershad's camstothe Court would be on steadier ground by

looking In re Celera Corp.’s plaindguage._See Tr. at 265:8-11 (DeMuro).

Drawing the day’'s hearing ta close, the Court gave ethparties insight into its
inclinations how it intended taule on the motion for summajydgment on acquiescence. See
Tr. at 266:5-6 (DeMuro). The Court indicated:

| think that Mr. Kagen’s version of what Delaware law is [is] closer to it than
what the Defendants are, but take a hard look at that.

It doesn’t seem to me that there ang &actual issues here. | know that you are
arguing around the edges, and I'll havestot that out. In doing so, maybe I'll
give you some 408 rulings as to whethénihk some of this evidence can come

in or not. So I'll be -- but | don’t think #re’s any factual issues that are going to
keep me from reaching a legal concatusion this, and we’ve already had pretty
much an agreement that the Plaintiffs are not arguing that they’re not fully
informed.

I'm a little -- trying to figure out exactly howhe securities claim fits in to this,
but I think that it's unlikely I'm going to fid that there’s a securities claim here.
I’'m familiar enough with_Vine in the Niht Circuit, Seventh Circuit, the Fifth
Circuit, and also the Tenth K€uit opinions on this, thdtdon’t think in 2016 that
either | or the Tenth Cirauwill expand 10b-5 tanclude this doctrine. | will take
a hard look at the cases that have batad, but | do think that the trend had not
been favorable to Vine, even though it'#l sontrolling law inthe Second Circuit
and | understand why.
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But the cases from the Fifth and from thmth, | believe the alest one -- or the
newest, youngest one is 1995think the Seventh Circuit case is probably a more
accurate reflection of where 10b-5 law ltigveloped, so I'm unlikely to find that
that claim exists. I'm not sure how towhether that will really be necessary to
say that in this motion but it’s likely the end result.

So I'm inclined to deny this motion, buprobably will say dew things along the
way on some of these isswudeng the lines that I've said.

Tr. 266:7-267:13 (Court).

The Defendants asked for permission to respgwmiefly to what theCourt had just said.
See Tr. at 267:15 (DeMuro). The Court grantesl permission._See Tr. at 267:16 (Court). The
Defendants then said that they never had a chance to respond to the rule 408 issue. See Tr. at
267:17-18 (DeMuro). As the Dafdants saw the issue, the rul@8 issue is “completely
misplaced,” as the Plaintiffs never objectedhe letters when the Defendants filed their motion
for summary judgment on acquiescence. Tr. atl820 (DeMuro). The Platiffs insisted that
the proper procedure for the Plaintiffs to follevould have been to move to strike, which the
Defendants insisted the Plaifgi had not done. _See Tr. 267:20-21 (DeMuro). As the
Defendants reported the timeline, the Plainwitsited for months before filing the motions in
limine. See Tr. at 267:21-23 (DeMuro). The Defants asserted thaethule 408 issue was not
framed as part of the motion for summary oguaescence and that, consequently, it would be
improper for the Court to entertain that issue as part of themao8ee Tr. at 268:4-6 (DeMuro).
The Court responded that, “since | can’t considersummary judgment things that are not
admissible at trial, | think I'm gog to have to tackle the issuelr. at 268:12-14 (Court). The
first day of hearings thusacluded._See Tr. at 270:1.

The Court held a second day of hege on December 28, 2016. See Transcript of
Motion Hearing Before the Honorable JamedB@wning United States Judge (taken December

28, 2016), filed January 23, 2017 (Doc. 250)(“Tr.”).tekfworking with the parties to schedule a
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trial date, the Court invited the parties tagipediscussing the Defendis’ second motion for
summary judgment. See Tr. at 274:3-282:21 (C&eMuro, Kagen). Thelaintiffs first asked
the Court for permission to ask a question before the Defendants presented their argument, and
the Court granted them permission. See dfir.283:10-13 (Kagen, Cayr The Plaintiffs
contended that the Defendants’ second motiosdionmary judgment is a repetitive motion, and
they requested that the Defendants and Court threrefor the purpose of efficiency, also deal
with the rule 12(f) motion to strike, as thersaissues underlie both motions. See Tr. at 283:14-
284:1 (Kagen). The Court asked the Defendartsther they objected tine change, and the
Defendants indicated that they objected, sayig they preferred thdahe parties address the
motions one at a time. See at.284:2-12 (Court, DeMuro)The Court decided to allow the
Defendants to put on their motions the way thay wanted. See Tat 284:13-15 (Court).

As a preliminary, the Court ltbthe parties whaits initial thoughts weravith regard to
the rule 408 issue. After reading the briefs, @wrt divulged: “I'm indined to agree with the
Plaintiff on the Akin Gumpletter, but my thoughts were on the triangular -- or Triangle
mezzanine consideration | would not exclude it. aBer looking at tha#08, that was my initial
tentative reaction to that materfalTr. at 286:4-8 (Court). ThBefendants reiterated their belief
that there is not a rule 408 issue, becaude 408 was never meant to reach business
negotiations, even as to price, and consequehdy the letters do not constitute a settlement
offer or a compromise of a disputed clai®ee Tr. at 287:9-288:14 @Muro). The Defendants
asserted that it was important to admit thitete because it is evidence of the Plaintiffs’

mistaken belief that they could holts up for a higher price, number one; and

then when Mr. Stuart found out that Wwas wrong, he had to report back to his

powers-to-be and he was embarrassed by the fact that he was wrong and he ends

up six months later suing.

So it's important, number one, that we see these in a course of
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communications. In other words, th&r a stream of correspondence that

reflect[s] that dynamic, the Plaintiffs attpting to hold us up for a higher price in

which they make certain admissions andtsgoes to the coursef dealing. So

we can’t just pull out one ledt and say, why do | want this?

Why do | specifically want this? Numbene, | wanted to show that they

were presented by capable counsel duting entire time peod, which goes to

show that they are sophisticated, that they understood the information they were

getting, they understood how to ask for infatran if they werert’ getting it. So

that’s an important fact for us, thiiey were represented by counsel.

Tr. at 289:22-290:1 (DeMuro). The Defendants argued that the Akin Gump letter does not even
contain a threat of litigatiornwhich the Defendants maintainéthited States Court of Appeals

for the Tenth Circuit has set as a clear affitline between evidence admissible versus
inadmissible under rule 408, See Tr. at 29228(DeMuro). Moreover, according to the
Defendants, the letter was written eight morikfore the Plaintiffs filed suit under a different
counsel._See Tr. at 291:23-292:2 (DeMuro).

Turning to another letter, filed as ekli18 to the Defendants’ motion for summary
judgment on acquiescence, the Defertdaaid that the letter lfows the bidding war in which
Stuart lost and what the Defendants assertesl 8taart's subsequent inequitable course of
conduct. _See Tr. at 292:6-11 (DeMuro). The letisrthe Defendants read it, also demonstrates
the Stuart group’s sophistication, and theirligbin late September2013, to do their own
analysis and arrive at numbetsoat which they insisted earlier the hearing that they had been
kept in the dark._See Tr. at 292:12-293:4 (DeMundpving to a third letter, filed as exhibit 16
to the Defendants’ Acquiescence MSJ, the Defetsdaoted that lettelikewise contained no
hallmarks of settlement or litigation, See &t 293:5-20 (DeMuro). To the contrary, the
Defendant contended, the letter talks aboutib®sry of the Halifax Group offer in 2012, which

the Defendants assert the Plaintiffs are using bsnchmark for a fair price. See Tr. at 293:21-

294:6 (DeMuro). Returning to th&kin Gump letter, the Defendansay that the letter was the

- 123 -



next letter in the series of these other lettard that the Court shouldt@rpret it in these other
letters’ context._See Tr. at 294-16 (DeMuro). The Defendarttsen referenced the next letter
in the series, filed as exhibit 26 Defendants’ Acquiescence M&3, further proof that the Akin
Gump letter was part of a larger cownium. See Tr. at 295:15-16 (DeMuro).

The Court then asked the Defendants whetihe Defendants could get the points they
needed out of letters if the Court admitted everything from the letters aside from the discussions
of share price._See Tr. at 298:18-22 (Court)e Defendants argued that they could not extract
this needed information, sayinpat the share price discussi “part and parcel of the
inequitable conduct . . . .” Tat 298:23-25 (DeMuro). Recountitige related events from their
perspective, the Defendants said that:

Mr. Stuart first attempted to steal the company from the pooled shareholders out

of way below market price. You'll member that $275,000 price. He offered

them lowball offers. And this is in ¢hMay time frame. He tried to saddle the

company with hugely expensive new mezzamiebt to benefit himself. He tried

to put his friends on the board. He wasndoall these things that were contrary

to the interests of the compaduring the June time frame.

He assured everybody that Wwas going to win. Hassured . . . the other

Plaintiffs, | think we've got this, wee going to win, and the loss was a huge

stinging blow to his ego. This whole eas. . the fountainheaaf this whole case

is Mr. Stuart’s bruised ego overetlfiact that he lost the bid.

And so what did he do afterat? He embarked on this unequitable
attempt to interfere with thIPO. We would have gorewe would have had the

merger consummated way earlieit wasn’t for Mr. Stuat’s efforts. We would

have had a road that was much simpleth® IPO if it wasn’t for Mr. Stuart’s

efforts, and his efforts wemesigned around this falsetion that he could block

the IPO and so he starteddtving out these share prices.

Tr. at 299:4-25 (DeMuro). The Eendants asserted that therencslaw to support a contention
that a letter is a settlement dission in the classic rule 408 sense just because it states a share

price. See Tr. at 300:1-4 (Deivb). Summarizing and endirigeir argument on the rule 408

issue, the Defendants told thab@t that it “would beeally, really fundameatly prejudicial to
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the Defendants’ case to not -- to keep fromjting what we believe was this shakedown attempt
that was going on post-bidding and almost ten moéfisre litigation waséiled.” Tr. at 300:23-
301:2 (DeMuro).

Before allowing the Plaintiffs to respond on the rule 408 issue,dhe @vealed to them
its inclination:

If you weren’t thinking about litigation in &t . . . October, November time frame,

then | guess it would seem to me that [#téers are] just offers and counteroffers

and that sort of stuff that goes along in the business comnmattigr than trying

to compromise a claim, vi¢h is what 408 talks about.
Tr. at 302:4-9 (Court). The Cduthen asked the Plaintiffs wther they were thinking about
litigation during that time period. See Tr. at 30”12 (Court). The Plaintiffs did not directly
answer that question, saying that every letthich the Defendants Hamentioned talks about
claims in the language of thaw about claims._See Tr. a02:17-22 (DeMuro). According to
the Plaintiffs, a communication does not neech&we a header that marks it as a rule 408
communication to fall under rule 408nd the letters showhat the Plainffs are seeking to
compromise. _See Tr. at 302:25-303:15 (DeMurdhe Plaintiffs maintained that, whatever
minimal prejudice the Defendantsight sustain as a result thie letter being inadmissible under
rule 408 is outweighed by the prejudice that adngtit would cause to the Plaintiffs. See Tr. at
304:4-14 (Kagen). The Plaintiftontended that the letter wasitten on Akin Gump letterhead,
that it was written by a trial lavey, and that it “is aplain as one can reasably be that a legal
claim is in the offing and actively being conteateld and discussed with opposing parties. See
Tr. at 304:15-307:16 (Kagen). The Plainti#nded this portion of #r argument with a
reference to fair process. See Tr. at 307:17-18yéK). According to the Plaintiffs, Delaware

case law is clear that fair process is oriywa one thing: “When the self-dealing, controlling

shareholder made the decision to effectuate thrgenethat’s fair process, that's when it kicks
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in.” Tr. at 308:2-8 (Kagen).

The Defendants interjected at that pointctmfirm with the Courthat the Court had
signaled that its inclination was to admit all thiédes possibly aside from the Akin Gump letter.
See Tr. at 308:25-309:2 (Kagen). eT@ourt elucidated as follows:

| guess when | was readirtge . . . Plaintiffs’ motion in limine to preclude
evidence of Plaintiffs’ conduct, | guess ttsed on the Akin Gump [letter. But |
don’t see . .. a material difference. But linclined to . . . keep these out. They
look to me like they’re trying to settle claims.

I'll say this: | realize that when I'm trying to decide the acquiescence
motion, it's a little bit puttinghe cart before the horsetime sense that I'm trying
to decide what evidence is admissibléria to determine the motion that real[ly]
defines the scope of the trial. So it's a difficult task and it's a little bit awkward,
but | don’t know of any other way to do it.think that is what the Tenth Circuit
requires, is that | look at it to tlemine whether the evidence would be
admissible at trial.

And it just looks to me like when yayot lawyers writingetters like this,
Akin Gump could have writtea stronger letter. They gll have written a letter
saying we’re going to sue you if you don't takés offer. But some lawyers have
different styles and some of the vebpgst litigators have a light touch when
they’re doing settlement negotiations, sm la little bit reluctant to say this isn’'t
an offer to compromise just becausetd style that a particular lawyer has.

| guess part of it boils down to éhparties here have a fundamental

disagreement about Delaware law. éan, you felt that you could make an offer

or do a cash-out without them having thdigbto go to courtand they felt like

you couldn’'t. And so they may haueeen -- well, you were thinking they

couldn’t go to court and they’re ttkimg they are going to go to court.
Tr. at 309:3-311:9 (Court).The Defendants took umbrage with this assessment, which the
Defendants characterized as “a ditthit of a misstatement. . . .Tr. at 311:10-11 (DeMuro).
According to the Defendants, it is not thevlghat any communication in which the parties

haggle over price implicates ru8. See Tr. at 312:4-22 (DeM)r The Defendants further

argues that the merger transaction was a pso@e®sl not just a singular event on December 9.
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2013 -- a process in which Cypress Energy Paringially soughtto involve the Stuart group in
a collaborative process that “would allow themctome along, exchange shares, and to join in
the IPO with us.” Tr. at 313:20-24 (DeMyr The Defendants asserted that the

entire theory that somehow we kicked themthe curb out in the cold is another

falsehood. We discussed this business pMfe said . . . our presentation is we

want to do an IPO. We're going to hateedo a new company to do this. We

want you to come along, if you want to, aaxthange your shares . . . in TIR for

the shares in this new IPO entity.
Tr. at 313:25-314:7 (DeMuro). The Defendants eoded that the merger process started when
the negotiations regarding the IPO, the MLP, and the merger were discussed, i.e., not when the
Plaintiffs received merger notice. See Tr. at 314:8-12 (DeMuro). This timeline is important, the
Defendants said, because entire fairness embmgoestions when the merger transaction is
timed. See Tr. at 314:13-315:1 (DeMuro). K @ourt does not permit the Defendants to admit
the contested letters, the Defendants averrediulmg would “leave aumge hole in our case and
the jury will be left wondering . . . what Cygss was doing between July 1st and Decemberl.]
What were they doing, twiddling their thuniis Tr. at 315:2-16(DeMuro). Last, the
Defendants maintained that -+nibthing else -- théetters are relevant whow fair process under
controlling Delaware law and thdt would be unfair to the Defendants to hold them to the
standard of proving fair procesgile simultaneously excluding the letters from evidence. See
Tr. at 315:20-316:8 (DeMuro). The Court responded: “I may let some of the letters in without
the price, but the price makes me very nervdibkreview it with that in mind, but | just don’t
think that price is going to come in on tledstters.” Tr. at 316:9-12 (Court).

The Defendants then shifted their argunterthe Defendants’ Estoppel MSJ. See Tr. at

316:16-318:8 (DeMuro). The Defendants first sigddlesir chagrin with th Plaintiffs’ frequent

suggestions that they were disingenuous, vaesbonest, and made misrepresentations in the
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merger notice upon which the Plaintiffs relie8ee Tr. at 318:9-15 (DeMuro). Seeing a direct
link between this point and theréed seller doctrine, the Defemdsa diagnosed that doctrine as
being on life support._See Tr. 318:16-19 (DeMuro). The Defendants quoted Judge Posner of
the United States Court of Appeals for the $veCircuit as calling the doctrine “esoteric” and
a “dubious judge-made doctrine,” and noted ti@circuit has adopted the doctrine since 1977.
See Tr. at 318:23-319:6 (DeMuroiccording to the Defendantde whole notion of the forced
seller doctrine “offends the purge of the securities law,” whicdhe Defendants characterize as
not being to police every act of corporatgsconduct. Tr. at 319:7-11 (DeMuro). The
Defendants’ then spelled out thést point in more detail, inditiag that the purpose is “not to
police what are quintessentially claims of agg®ion by the majoritghareholders over the
minority, it's to govern fraud in a purchase antksd securities.” Tr. at 319:11-14 (DeMuro).
The Defendants then introduced a Tenthic@t case that also, as the Defendants
interpreted it, sought to bury the forced seltoctrine. _See Tr. aB20:24-25 (DeMuro).

According to the Defendants, in Melfkv. Consonus, Inc., 2005 WL 2263950 (D. Utah

2005)(Benson, J.) the United States District Courttlie District of Utahdemonstrated that it
would not adopt the forced-seller doctrin8ee Tr. at 320:24-322:11 (DeMuro). According to

the Defendants, the Ninth Circuit also sigalie Jacobson v. AEG @dal Corp., 50 F.3d 1493

(9th Cir. 1995), a decision that Judge Poole wrote and Judges Beezer and Nelson joined, that the
forced seller doctrine only applies in “exdegly narrow instances Tr. at 322:16-18
(DeMuro). The Defendants maintained that tweesasut of the United States District Court for

the Southern District of New York also question the forced seller doctrine’s validity that the

Second Circuit adopted in Vine approximateRyfiyears ago._See Tat 322:19-23 (DeMuro).

®*The hearing transcript incoriéc transcribes the case’s Plaffis name as “Melnick.”
See Tr. at 320:25 (DeMuro).
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The Defendants were confident that, “if the Supré&art ever gets a chance to, I'm certain that
it's going to pull theplug on it.” Tr. at 322:24-25 (DeMuro).

The Defendants identified three consequences of what they characterized as nationwide
ebbing from the forced-seller doctrine. See Tr. at 323:1-32eMuro). First, the Defendants
contended, a court sitting in diversity tryingapply Oklahoma'’s state law -- as the Defendants
asserted the Court is gy -- “should be loathe to createdaadopt a new doctr hesitant and
reluctant to create new law in a state law casa,diversity case, particularly in the face of such
hostile precedent.” Tr. at 323:1-10 (DeMuro)c8nd, the Defendants asserted, there is an even
stronger basis to not apply ethforced-seller doctrine if & Court looks at the Oklahoma
Securities Act claims, which are the Plaintiffs’ fifand sixth claims for relief, as the Defendants
know of no case that has applidee forced-seller doctrine to stasecurities law.__See Tr. at
323:11-20 (DeMuro). Third, the Defdants contended, the Court should be even more reluctant
to apply the forced seller doctrine, as the state statute’s language is materially different than the
10b-5 statute and does not lend itself to any ssign that anything othéinan a purchase, sale,
and fraud in connection withurchase and sale should be @udible. _See Tr. at 323:21-324:1
(DeMuro).

The Defendants then began to speak to the faith respect to the forced-seller doctrine.
See Tr. at 324:2-3 (DeMuro). According to theféelants, the Plaintiffs err when they assert
that the Defendants defrauded the pooled $lwdders, relying on miscitations or incomplete
recitations of pooled shareholders’ tesimg. See Tr. at 324:18-325:7 (DeMuro). The
Defendants asserted that there is “no fraud esdfpooled shareholders because all they wanted
was the cash as each and gvene of them say.” Tr. aB25:16-20 (DeMuro). As the

Defendants read pooled shareholders’ testyndhey did not carevhether the Defendants
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disclosed the planned IPO or about the fuinoeease in the shares’ value before buying their
shares. _See Tr. at 325:24-327:12 (DeMurdhe one exception, the Defendants noted, was
Foley, a former president of Ris Canadian division.See Tr. at 327:1328:3 (DeMuro). As
the Defendants read Foley’s testimony, he seduTIR of fraud on # grounds that “the
Defendants should have told him that they had,euwesold the sharebegedly to go public at
the time of the sale.”_See Tat 328:1-3 (DeMuro). The Defemia described this assertion as
complete “gibberish,” based on what it divihevas Foley’'s apparent belief that American
companies need to sell their shares to the stgchange in advance of an IPO. Tr. at 328:4-10
(DeMuro).

The Defendants then turned to the issue drethe Defendants did nditsclose the IPO.
See Tr. at 328:11-13 (DeMuro). Accordingth® Defendants, Dan O’Keefe, who at the time
was TIR’s financial official, was circulating to some of the Riéfs the board presentation for
the board meeting at which both the Cypreserfy Partners group arnbe Stuart group were
going to present their proposals for the compinthe bidding war._See Tr. at 328:21-330:2
(DeMuro). The Defendants asszttthat the presentation contained an executive summary of
what Cypress Energy Partners’ offer was gdimde, who Cypress Energy Partners was, and
that they sought to form a new company. Seeaai830:3-5 (DeMuro). The board presentation,
the Defendants continued, included: (i) the CEPradfed valuation; (ii) a discussion about the
MLP; (iii) notice that that Cymrss Energy Partners was activelgrking an MLP IPO; and (iv)
notice that Cypress Energy Parsmelready had obtained a prigaetter ruling. _See Tr. at
330:7-14 (DeMuro).

In a verbal parenthetical, the Defendanenttook umbrage with éhPlaintiffs’ assertion

earlier in the hearing that Cypress Energy Partagded no value to TIR, i.e., that it had been a
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mule chained to a racehorse. See Tr. at 33131(DeMuro). The truth, the Defendants averred,
was that Cypress Energy Partners had conceofethe idea that TIR'ipeline inspection
services might be able to obtdRS approval to qualify for pritfpass-through treatment as part
of an MLP. See Tr. at 330:15-331:10 (DeMurd@he preferential tax rstcture, the Defendants
asserted, proved to be of “huge value” to TIRr. at 331:6 (DeMuro). Furthermore, the
Defendants contended, Cypressefyy Partners independentlywalys had been a profitable
entity, even if it had a different cash flowath TIR did. _See Tr. at 331:17-21 (DeMuro).
Returning to their argument’s main threade thefendants said that the board presentation
offered all TIR shareholders a choice betweaamediate liquidation or continued exposure to
TIR equity via the merged company structueesian MLP. _See Tr. at 332:8-12 (DeMuro).
According to the Defendants, Stuart receivee slme offer to join the tax-advantaged MLP
structure. _See Tr. at 332:18 (DeMuro). The Defendantassessed these facts as very
important in that they allegedly “demolishes thggestion . . . that we gethe IPO secret from
the pooled shareholders” and “shows very clearly that this merger poess didn’t start with
sending out a merger notice on Decenflibr’ Tr. at 33219-333:3 (DeMuro).

After a short break, the Defendants returedtheir arguments on the forced-seller
doctrine and on the Plaintiffs’ securities clain®ee Tr. at 333:19-335:XPeMuro). According
to the Defendants, the securities claims astpDefendants’ Motion irLimine. See Tr. at
335:12-21 (DeMuro). If the secugs claims are out, the Defemds reasoned, the Court also
should grant the Defendants’ motion in lirirSee Tr. at 335:22-336:5 (DeMuro).

Taking one step back in thaliscussion, the Defendants reteninto their presentation of
the relevant event timeline. _See Tr. at 33{126Muro). The Defendantsserted that the TIR

board of directors had a nmagy on May 13, 2013, at which theppointed a special committee
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to evaluate the competing Stuart and Cypkessrgy Partners offers. See Tr. at 337:21-338:1
(DeMuro). According to the Defendants, yRelds was committee chair; Stuart, Vaughn, R.
Lorett, and O’Connor all attendeélde meeting in person; and Fpleonferenced via telephone.
See Tr. at 338:3-12; id. at 339:24-340:1d; at 341:11-13 (DeMuro). The Defendants
contended that the special committee considerddthetCypress Energy Partners and the Stuart
proposals, but that the special committee deeBtedrt’'s proposal as “very vague about how he
was going to get funding to do his deal.Tr. at 340:12-14 (DeMuro). The Defendants
contrasted the purportedly vague Stuart psapavith the Cypress engy Partners proposal,
which the Defendants asserted: (i) showed how the Cypress Energy Partners group had obtained
a private letter ruling;(ii) that they proposed forming aNILP; and (iii) that the pooled
shareholders had an option jmin the MLP if they so desed. See Tr. at 341:14-342:2
(DeMuro).

The Defendants then segued into a diskumshow the offer price accompanying these
competing bids rose “with no relation to economics” from $371,000.00 per share to $451,000.00
per share from May, 2013, to June, 2013. Tr. at342:(DeMuro). The Defendants read this
price spike as evidence that the Cypress Energyéta and Stuart groupgere adding a control
premium to their bids, a reading that the Del@nts said later deposition testimony confirms.
See Tr. at 342:12-343:9 (DeMuro). The Defendgmbsited that the existence of a control
premium is relevant, because it shows that thrSgroup -- now the Plaintiffs -- believed that
$451,000.00 per share was higher tfein market value in Jun013, but are now saying that
the share value should have been $1.2 milliongbare. _See Tr. at 344:22-345:4 (DeMuro).
Trying to force the Plaintiffs to navigate be®n Scylla and Charylg]ithe Defendants then

rhetorically asked the &intiffs “why did you offer 451 to the aheholders? Is that fair price?
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Or were you . . . shortchanging your shareholtiershom you had a fiduciary duty at the time
because you were the director?” Tr. at 345:5-8 (DeMuro).

The Defendants then abruptly changeslrse to discuss a number of apparently
unrelated issues. See Tr. at 4@eMuro). First, the Defendts sought to explain why it took
months for the merger transaction to be comaple See Tr. at 345:9-16 (DeMuro). According to
the Defendants, there were two reasons for theyd@)ahe Plaintiffs were attempting to block
the merger; and (ii) immediatefgllowing the control process, the Plaintiffs aligned themselves
with Triangle Capital._See Tr. at 345:17-@*Muro). Second, the Defendants spotlighted one
case complexity that they asserted had nobgen discussed adequatelythe blocking rights
attached to Triangle Capital’'s warrants. Seeal845:25-346:13 (DeMa). As the Defendants
described the blocking rights, i&ngle Capital had to approwny transaction that changed
TIR’s corporate structure -- a right that thef@®wlants stated is a commmfeature in financing
agreements with mezzanine lenders. See B4@itl4-22 (DeMuro). The Defendants contended
that these blocking rights meant that TIR needigdngle Capital’'s approval to effectuate the
proposed merger, but that Stuart went to Triar@hpital and asked it to negotiate on the Stuart
group’s behalf for the best posslprice under the threat of hagithe merger blocked. See Tr.
at 346:23-347:4 (DeMuro).

The Defendants interjected at this pointesgfioning when the Defiglants would begin to
discuss the motion that he was supposed targpg@ing. _See Tr. at 347:6-17 (Kagen). The Court
revealed that it also was having diffityufollowing the Defendants’ arguments:

| guess this just seems to be throwing a lot of facts at the Court, and I'm sitting

here thinking that | just don’t know how tu of this is going to come into the

trial. So if it's not going to come into the trial, | guess I'm having a hard time

figuring out why . . . | would use this maitd to dismiss the Plaintiffs’ claims.

Tr. at 347:21-348:1 (DeMuro)The Court continued:
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| just think this is going back way too fer ancient history. I'm going to have to
cut it off at some point and just say, Herthe transaction wee talking about.
When | look at_Bershad and what they’talking about, they talk about the
transaction. | don't think . . . we're going back to Genesis . . . . | think the
transaction is the merger, the tendand the freeze-out. That's what we’re
talking about here.

Tr. at 348:3-13 (Court). The Cduand the Defendants thereafeargaged in a dialogue that the
Court, with an eye toward rentigg this account as comprehersibs possible, here reproduces
verbatim:

[MR. DEMURO:] I'm talking about the mrger. And as | quoted the Delaware

law, if the Court’s going to apply the entire fairness law about the timing of the

transaction, which is the merger, the timing of the merger was interrupted,

interfered with, and delagebecause of these facts.

THE COURT: Well, I'm going to let you argug but | must say | probably am
not agreeing with it. | fihk that's way too far back.

MR. DEMURO: Your Honor, the facts I’'malking about are in September,
October, and November of 2013.

THE COURT: Well, when you're talkingoaut -- you [have] got up on the screen
right now a control premium. | think thathe period of time in May, isn't it?

MR. DEMURO: That's the bidding war, Ju@éth. That's what tipped this whole
thing off.

THE COURT: And I’'m having a hard time segihow that would come into trial.

MR. DEMURO: Is Your Honor saying that you're having a hard time seeing how
the whole bidding process would come into trial?

THE COURT: | don’t think so.

MR. DEMURO: Well, then we have a major disagreement with that.

THE COURT: | understand.

MR. DEMURO: And all of tle -- all of the documents that I've shown Your
Honor demonstrate that we were talkirigpat the merger well before that. So |

really think that that's going to inject a real problem into this record if we’re cut
off that way.
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THE COURT: I'm letting you make youecord. I'm not cutting you off, but |
am --

MR. DEMURO: No. | meant if thevidence at trial cuts us off --

THE COURT: | am sitting here thinking thatlot of this is probably not coming
into trial.

Tr. at 348:18-350:2 (DeMuro, Colftapitalization in the transcript The Court then told the
parties that it had expectedtiear about “the difference betwettre first motion and the second
motion” for summary judgment & the Defendants had filed,

and | thought we would be talking aboutgieg me to write the opinion, is there

any way | can merge the first motion and the second one together, because the

facts do seem to overlap a lot. | guassther question | was going to have was,

why -- | understand you all have some uniquies here in the Northern District

about filing one motion, but vgathis motion filed beforéhe first motion; and if

so, why was that the case? That sort of tips the hand that this was the important

motion, because you filed it first rathdran the one we argued yesterday, and

then | thought we would probably havditde clean-up on . . . because of the

overlap with some of the Delawdeav that we were talking about.
Tr. at 350:21:351-8 (Court). The Defendants ptetkshat the Plaintiffs had been allowed to
range freely over a large numbeafr tenuously connectetbpics during the haing’s first day,
and that the event timeline ah they were presenting mirrored arguments contained in
Defendants’ Estoppel MSJ. See Tr. at 351:13-230ro). The Defendants asserted that they
had only deviated from their motion by dissung Triangle Capita¥ warrants and blocking
rights more in depth than they had discdstfieem in the motion.__See Tr. at 351:24-352:1
(DeMuro). In response to the Court’s secondgtion, the Defendants contended that they filed
Defendants’ Acquiescence MSJ first, because theg\madi that it was case dispositive. See Tr.
at 352:11-18 (DeMuro). Accordirtg the Defendants, the fact thihe parties were arguing both
Defendants’ Acquiescence MSJ and Defendant®ggel MSJ during the same set of hearings

was “simply a function of the judicial reassignrtgetihat we had no control over.” Tr. at 352:20-
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21 (DeMuro). Distinguishing Defendants’ Acquiescence MSJ from Defendants’ Estoppel MSJ,
the Defendants stated that Defendants’qéiescence MSJ (i) ridesn a particularized
application of the Bershad acquiescence defendbheircontext of a cash-out merger; and (ii)
relies on Delaware law, given that there iSOldahoma line of cases addressing acquiescence in
a cash-out merger. _See Tr. at 353:1-12 (DeMui)e Defendants contrasted this focus with
Defendants’ Estoppel MSJ’s focus, which thdddelants maintained is asserting Oklahoma law
on estoppel, waiver, and unclean hands, aslokia has a well-developed body of law on those
points and the Defendants concluth@at Oklahoma law applies those defenses. See Tr. at
353:13-19 (DeMuro).

The Defendants and the Cothlren discussed whether the forced-seller doctrine could be
applied in a state securities context, which efendants asserted would be “a big step and
unwarranted.” Tr. at 356:21 (DeMuro). Furthems the Defendants alerted the Court that 71
0O.S. § 1-509(c) diverges from 10b-5's languagee Tr. at 356:22-ABeMuro). Unlike 10b-5,
the Defendants asserted, the Oklahoma statutersiesicompass indirhg fraudulent activity;
it is expressly limited to fraud on the seller, iis.limited to a material misrepresentation to the
seller. See Tr. at 357:1-8 (DeMuro). Sinkiagstake into the ground on this point, the
Defendants argued that “respedifu. . . it would be a tremmalous overreach by a court sitting
in diversity to come into Oklahoma and applymething that's never been applied nationwide
that has its roots in a doctrine that beloimgthe dustbin.” Tr. at 357:23-358:2 (DeMuro).

Expressly pushing back atathpoint on the Court’s instinct that the extended bidding
process is irrelevant, the Defendants chosénove forward with the presentation, which is
coming to a close.” Tr. at 35831 (DeMuro). According to # Defendants, this chronology is

important insofar as it makes the case uniquee B. at 358:8 (DeMuro). Not fully convinced
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that the case is indeed sui gesethe Court pushed backgitly as well, generating another
rapid-fire exchange betwedme Court and the Defendants:

THE COURT: Well, | guess when | hear thidiat sort of sends my antennas up.
| mean, these sort[s] of mergers are dalh¢he time and you're trying to make it
unique. It's really not unique if we exle all that prior hisiry. Then it's just
another Delaware freeze-out.

MR. DEMURO: | don't’ understand how yowuld defrock a case of its facts and
then apply the law. The law is made by facts.

THE COURT: Well, but you're saying it's umile because it's got this enormous

history before it. If | say | don’t think thatvery relevant to the fairness of the

transaction that occurred in NovemberD@cember, then it'sot terribly unique.

| mean, it seems to me to fit into the sort of normal facts of the Delaware cases

that deal with these sor}[sf cash-out transactions.

MR. DEMURO: Sure. Obviously, if Your Hor neutered all the facts and took

out all the unique facts and just focdsen the merger, then it becomes more like

those other cases. But thahist fair to the Defendants aiit’s not fair to the jury

when they need to understand how did we get here, particularly when . . . the

whole timing of the merger . . . was irfexed with and elongated because of the

conduct of the Plaintiffs.
Tr. at 358:10-359:7 (Court, DeMuro). The Defenmidaasserted that they were surprised that,
among other things, the Court would prevent thg juom hearing that the Plaintiffs believed
$451,000.00 per share to represeroatrol premium in June, 2013, but that the fair market
value had shot up to approximately $1.2 million pleare five months and one week later. See
Tr. at 359:8-13 (DeMuro). According to the Dedants, such an exclusion would thwart any
attempt that the Defendants could make to tell the jury what the Defendants allege to be the
merger’s fair story. _See Tr. at 359:13-16 (DeMuro). The Defendants insisted that Delaware

cases such as Bershad and In re Celera Carpdaarse with factual hsty, that law is not an

abstract concept untethered to facts, andttteCourt does not have the discretion to limit the
transaction to the time that the Defendantst $be tender notice.See Tr. at 359:17-361:19

(DeMuro). Moreover, the Defendamsserted, they see no practigaly to discuss the rationale
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behind the share price in the tendéer without providing the jurwith historical context._See
Tr. at 361:23-364:21 (DeMuro).
The Court responded to the Defendants concerns with an analogy:

Well, lets say | have a sectiegs case and smbody’'s alleging a
misrepresentation in the S-1. The #ay come into evidence, 10-K may come
into evidence, and we focus on a tinyamt. But . . . if somebody then started
trying to prove . . . some background information in the 10-K separate and apart
from the misrepresentation, I'd probably sag don’t need to get into that, that's
going to take way too much time with thwy, and it doesn’teally have anything

to do with the misrepresentations madenetimes in just a sentence or two.

But you're saying | should teyou talk about everything the tender offer if |
allow the tender offer to come in. | ggel’'m saying . . . | don’t’ think so.”

Tr. at 364:22-365:18 (Court). Unsatisfied witle analogy, the Defendants remonstrated that

what Your Honor is saying ithe Plaintiff gets to putheir [sic] view of the
process on, we don’t get to poirs. I'm not asking for thgs out of left field.
Everything in this tender offer is abouttmerger process and how we got there,
everything. So I'm having a hard tinimderstanding what in here Your Honor
would let us get into and whabu wouldn’t to be fair to us.

| think the Court takig the view that tb transaction that's under issue somehow
started . . . within a couple days hefothe merger notice is completely
inconsistent with the . .entire fairness standard, tbelaware case law that looks
at all of the facts, as I've talked abohgsic principles of equitable . . . estoppel
under Oklahoma law, and would really resm a fundamentallynfair trial. |
really think that you'd be injecting someal risk in this record that we have to
come back here and do the whole thing agiaive’re not allowd to tell our side

of the story.

Tr. at 366:10-367:21 (DeMuro).
The Defendants, indicating agile not to argue with thed@rt, began to conclude their
argument by speedily addressing a numberowofstanding points. See Tr. at 375:18-19

(DeMuro). First, the Defendantentended that the Plaintiffspmmically, had misrepresented the
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Defendants’ position the previous day when tlasgerted that the Defendants misrepresented
whether the parties dispute whether there eaistinner-take-all agreement between the Cypress
Energy Partners group and the Stuart groupe &. at 374:15-19 (DeMuro). Presenting the
Court with a table of undisputed facts, the Defendants asserted that they clearly show that the
Defendants acknowledge this dispute to exiSee Tr. at 374:19-375:17 (DeMuro). Last, the
Defendants argued that no Delaware case of wheynknow -- either from the Delaware Courts
of Chancery or from the Supreme Court of Deleenva suggests that the Court should take the
narrow view about which the Court earlier hadygested when the merggansaction began.
See Tr. at 375:18-377:8 (DeMuro).

After lunch, the Plaintiffs began thmeresponse to the Defendants’ Estoppel MSJ
indirectly, first focusing on to what theyfegred as housekeeping matters. See Tr. at 377:22-
378:3 (Kagen). The Plaintiffs first rhetoricallgpeated the Court’s earlier question to the
Defendants why they filed two motions for sumgngrdgment. _See Tr. at 378:4-10 (Kagen).
The Plaintiffs suggested a reason that differethfthe reason which the Defendants provided to
the Court that morning. _See Tr. at 378:11-381:3 @fdg The Plaintiffs noted that, early on in
the case, the Defendants offethd Plaintiffs judgment under Gihoma law._See Tr. at 378:10-
12 (Kagen). The Plaintiffs noted that the applicable Oklahoma law allows fee-shifting if a party
loses, which introduces an element of finahcisk for the Plaintiffsshould the Court rule
against them. _See Tr. at 378:12-23 (Kagems the Plaintiffs remembered it, when the
Defendants informed the Plaintiffs that theyanted to bring another motion for summary
judgment under the theory of acgscence -- which would be deaidender Delaware law -- the
Plaintiffs immediately agreed to the new nootifor summary judgment in hopes of an expedited

trial. See Tr. at 378:24-379:6 (Kagen). Thefdbeants lamented that “the vagaries of this
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judicial system” left the fully briefed motiorfer summary judgment kgguishing in limbo since
April, 2015, undermining the Plaintiffs desire for earpedited trial. Tr. at 379:7-24 (Kagen).
When Judge Kern, United States District JudgeéHerNorthern District of Oklahoma, later set a
date for all summary motions to be fildty September 14, 2015, tH&laintiffs said, the
Defendants refiled the same motion for susmynjudgment again._ See Tr. at 379:25-380:9
(Kagen). As the Plaintiffs saw it, the f@adants’ Estoppel MSJ is as meritless as the
Defendants’ Acquiescence MSJ, and it is resulta imaste of the court’s time and resources.
See Tr. at 380:17-18 (Kagen).

The Plaintiffs then turned to a second hekeeping issue: factual representations. See
Tr. at 381:4-5 (Kagen). Defemdj their metaphor the previousyddat Cypress Energy Partners
was a mule chained to TIR’s racehorse, theutitt of which the D&ndants had contested
earlier in the day, the Plaintiffs showed @eurt Cypress Energy Partners’ S-1, which it filed
with the SEC on November 14, 2013. See Tr.381:11-382:3 (Kagen). The Plaintiffs
contrasted TIR, whose revenues in 2013 w&880 million, with Cypress Energy Partners,
whose revenues for 2013 were $12.2 million. See Tr. at 382:11-16 (Kagen). Like the Aesop
fable, the Plaintiffs asserted that the hors¢his case bore the weight of a dead donkey after
Cypress Energy Partners and TIR, Inc. merge@d @smpany that could not even make a profit
bought the one with nearly $20 million in profits2012. _See Tr. at 382:5-384:23 (Kagen). Cf.
Aesop, Aesop’s Fables 34-B5aura Gibbs trans. 1787).

Then pivoting to speak directly to the Defiants’ Estoppel MSJ, the Plaintiffs asserted
that both the factual sectioand the legal analysis in the Defendants’ Estoppel MSJ are
substantively identical to the factual senti@and the legal analysis in the Defendants’

Acquiescence MSJ.__See Tr. at 384:24-387:18g@%). According to the Plaintiffs, the
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Defendants for the most part “cut and pastefdgse sections frordefendants’ Acquiescence
MSJ into the Defendants’ Estoppel MSJTr. at 387:20-389:3 (Kagen). The Plaintiffs
maintained that there are six new things i@ Befendants’ Estoppel MSJ. See Tr. at 389:4-5
(Kagen). First, the Plaintiffs contended, thdddelants assert in Defendants’ Estoppel MSJ that
TIR valued its stock at Stuarttequest._See Tr. at 389-15 (Kagen). The Rintiffs stated that
this fact is irrelevant and that the Defendaniiedato mention it during their argument. See Tr.
at 389:18-390:2 (Kagen). Secotige Plaintiffs maintained, the Bandants assert that Stuart did
not agree with their plans to take TIR into anRILSee Tr. at 390:3-6 (Kagen). The Plaintiffs
told the Court that fact also is irrelevant dhdt the Defendants had made no argument about it.
See Tr. at 390:6-21 (Kagen). Tdhithe Plaintiffs said, the Defenula assert that Stuart rejected
a standstill agreement that the special conemitiroposed. See Tr. at 391:16-18 (Kagen). The
Plaintiffs confessed that this fact confusednty because, the Plaintiffsrerred, the Defendants
had just argued the opposite, i.e., that Stuaréexto the standstill agreement. See Tr. at
391:25-392:6 (Kagen). Fourth, the Plaintiffs eanted, the Defendants assert a new fact about
the pooled shareholders in a footnote, but Ph&ntiffs said thatthe Defendants made no
argument at the hearing about this fact. $eeat 392:7-18 (Kagen). Fifth, the Plaintiffs
maintained, the Defendants add one new sestda paragraph 11 -- which, the Plaintiffs
contended otherwise replicates paragraph 1tBenDefendant’s Acquiescence MSJ -- in which
the Defendants assert that Stuladt the competition to camti TIR. See Tr. at 392:19-25
(Kagen). According to the Plaintiffs, this fastnew to the DefendasitEstoppel MSJ, but the
Defendants already hadawered it as part of their argemt on the Defendants’ Acquiescence
MSJ the previous day. See Tr. at 392:25-393:7 éidag Sixth and last, the Plaintiffs averred,

the Defendants collapse all the materials that they assert they préwittee Plaintiffs as part of
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the SEC registration statement into a catchallgoatecalled “all material information.” Tr. at
394:25-395:15 (Kagen). The Plaintiffs saw mbsantive difference between the two isotopes
of this same factual element. See Tr. at 3924%Kagen). Aside from combining, subdividing,
and differentially distributing some other facts in various ways, the Plaintiffs argued, the
Defendants repeat the remaigi facts almost word for wor@cross their two motions for
summary judgment. See Tr. at 395:23-398:20 (Kagen).

Turning its and the Court’s attention to flegal arguments that the Defendants make in
Defendants’ Estoppel MSJ, the Plaintiffs themtended that the Defendants first premise their
legal argument on five false coaflegations that the Plaintiffsithdrew by the time they filed
the Complaint. _See Tr. at 399:24-401:1 (KageAkcording to the Plaintiffs, the Defendants
three legal arguments -- on unclean hands, waami estoppel -- also are unconvincing and
largely duplicative of their acquiescence defeingmn Defendants’ Acquiescence MSJ. See Tr.
at 401:3-21 (Kagen). The Pl&ifs distilled the Defendants’ gument about unclean hands to as
assertion that Stuart had acted inequitably agding about the shareige and return he was
able to obtain for his TIR shares when he tendered them. See Tr. at 402:25-403:15 (Kagen). As
the Plaintiffs read Oklahoma law, conduct needsvolve fraudulent and deitl acts if it is to
be rightly adjudged as being inequitable. SeealTr03:17-25 (Kagen). The Plaintiffs made a
similar contention about the Defendants’ estoppel argument, saying that estoppel requires
evidence of deceitful, fraudulent conduct by Sttiaat does not existSee Tr. at 404:3-406:11
(Kagen).

The Plaintiffs also maintained that the Defendants’ waiver argument is unavailing. As

the Defendants remembered it, the Defendassera that Smith v. Minneapolis Threshing, a

hoary case from 1923, defined waiver as a knoght's relinquishment. _See Tr. at 407:1-6
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(Kagen). The Plaintiffs stated that the Defenddhnén assert that the Plaintiffs acceptance of the
merger consideration constitute such a waiver. See Tr. at 407:7-11 (Kagen). The Plaintiffs saw
this as just a doppelganger for the Defendants acquiescence defense. See Tr. at 407:11-24
(Kagen). According to the Plaintiffs, the onlghi that they ever waived with respect to the
merger transaction was the right to seek apptawhich they asserted the Oklahoma statute
permits them to waive. See Tr. at 408:1-6 (Kagen). Furthermore, the Plaintiffs contended: (i)
Delaware case law precludes a waiver argurfrent challenging an edgable action’s fairness,

see Tr. at 408:14-410:3 (Kagen)(citing JCC HoldingerBest Lock and Clements); and (ii) the

Plaintiffs never even enteredtana contract with the Defendants to which contractual waiver
could apply, see Tr. &dt11:4-415:3 (Kagen).

Wrapping up their response to the Defendaeal arguments pertang to Defendants’
Estoppel MSJ, the Plaintiffs sought to discredd efendants’ assertionahthe Plaintiffs are
equitably estopped from challenging the mergansaction, because the Defendants “relied on
our voluntary and knowing surrender of the sheegtificates.” Tr. at 415:4-17 (Kagen).
According to the Plaintiffs thigstoppel argument is simply wewine in an old bottle, the
acquiescence defense repeated withfferent nom dguerre. _See Tr. at 415:18-417:3 (Kagen).
The Plaintiffs maintained that Delaware case &nd, they believed, also the Federal Rules of
Civil Procedure, clearly forbid such claim duplion. See Tr. at 416:5-417:5 (Kagen). Even if
the Defendants were making an estoppelintl rather than aniér acquiescence claim
masquerading as an estoppel claim, the Plaintdfgended, the thdtypothetical claim would
fail, as the Plaintiffs never induced the fBedants to detrimentally rely on anything the
Plaintiffs did. See Tr. at 417:6-419:11 (Kagen).

Satisfied that they had fully respondedatb the legal argunmds the Defendants had
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presented in the Defendants’ Estoppel MSJ, the Plaintiffs touched briefly on whether the forced
seller doctrine has any viabilitypy common law or under state setes statutes._See Tr. at
420:9-23 (Kagen). The Plaintiffs maintaingt the doctrine has purchase under common law,
because (i) “this is minority shareholder impreasn its most classic form,” Tr. at 420:25-421:1
(Kagen); and (ii) the forced selleioctrine is incorporated intihhe entire fairness doctrine, see

Tr. at 421:7-10 (Court, Kagen)Responding to a question from the Court, the Plaintiffs then
conceded that they were unaware of any state blue sky law that similarly has incorporated the
forced seller doctrine. _See.Tat 421:11-16 (Court, Kagen)lurning back to the common law
point, the Plaintiffs ridiculed #nDefendants’ argument against the forced seller doctrine as “old,
ancient, high-bound [sic], and decrepit” because dase is sixteen years old, contending that
such an argument is inconsistent with the Ddéats’ reliance on Bersthawhich is nearly twice

as old. _See Tr. at 422:10-244#en). Expressing bemusemehg Plaintiffs inquired whether

old law “is no good when we cite it, but old laWwat's contradicted by the very state that
originally had it is fine when they want it?"Tr. at 423:3-4 (Kagen). Such asymmetry, the
Plaintiffs argued, “doesn’t work.Tr. at 423:6 (Kagen). The Plaiiffis then noted that the forced
seller doctrine is still good law in the Secoikdfth, and Ninth Circuits, which the Plaintiffs
maintained demonstrates that the Defendan{®rte of the forced seller doctrine’s death are
premature._See Tr. at 423:24-424:6 (Kagen).

Tying up loose ends, the Plaintiffs then @ted that the Defendants’ assertions about
what certain pooled shareholdersean when they speak aboutattthey considered material
information regarding the megg transaction are wrongheadém two reasons. First, the
Plaintiffs said, the pooled sharolders’ intended meaning behigdotations is a question for a

jury, not an issue that a cowdn dispose of at the summary judgment stage. See Tr. at 424:23-
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426:4 (Kagen). Second, the Plaintiffs continuéd,pooled shareholders’ subjective conceptions
of what information about the merger trangattwas material are ndtinding; under Amgen,

Inc. v. Connecticut Retirement Plans and TrEgnds, 133 S, Ct. 1184 (2013), the Plaintiffs

argued, the materiality determination turns ono#@ective standard -- the significance of an
omitted or misrepresented faota reasonable investor. See Tr. at 426:15-427:16 (Kagen).

Following an afternoon break, the Defendantgapetheir reply to th@laintiffs’ response
on the Defendants’ Estoppel MSJSee Tr. at 433:6-8 (DeMuro) Brushing off what they
characterized as the Plaifdi “feigned outrage about theecond motion,” the Defendants
explained that they had filed second motion, with court leavafter unanticipad delays in
getting the Defendants’ Acquiescence MSdard. Tr. at 433:9-23 (DeMuro). In the
Defendants’ Estoppel MSJ, the Defendants told the Court, “we had to assert all other defenses
that were then available based on the same fast#fiose facts that the Defendants had asserted
in Defendants’ Acquiescence MSJ

So that part of the motion, which is simmii@ the facts, is just a function of the

fact that you have one setwifdisputed facts that can gikiee to several different

legal theories, and we were all hopingttithe acquiescence motion would have

been ruled on first. So that's . . . the reason for how it came out.
Tr. at 433:21-434:4 (DeMuro).In addition, the Defendants std{ they had filed a second
motion for summary judgment to address therilés’ securities clans. See Tr. at 434:5-11
(DeMuro).

The Defendants then turned their sights aheoPlaintiffs’ assertion that the Defendants
objected to the forced sellgloctrine on account of its ageSee Tr. at 434:12 (DeMuro).
According to the Defendants, such an assergrotesquely oversintifies the Defendants’

position on Vine and the forced seller doctrirg&ee Tr. at 434:12-17 (DeMuro). The Defendants

asserted that Vine did not enfeeble with age;Supreme Court oféhUnited States kneecapped
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it in Blue Chip and Santa Fe, the Defendants argued, in which the Supreme Court of the United

States noted that securities lawistifraud provisions are not to beed “when the case is really
about minority oppression and adiciary duty claim.” Tr. at 4348-435:1 (DeMuro). In Blue
Chip and_Santa Fe’s wake, the Defendants askeall the United StateSourts of Appeals
started to recognize that there wvaasew test they needed to appd such claims._See Tr. at
435:2-9 (DeMuro). According tahe Defendants, the contrabetween this history and
Bershad’s history could not kstarker. _See Tr. at 435:10-12 (DeMuro). The Defendants said
that, unlike with Vine, neither the Supreme Caifrthe United States nor the Supreme Court of
Delaware ever has called the doctrine in Bellshto question._See Tat 435:12-15 (DeMuro).

The Defendants asserted that the exact oppodite isase, i.e., that sidgpient authority from

the Supreme Court of Delaware, including In re Celera Corp., applied the Bershad rule rather

than abrogating it. Sél. at 435:15-19 (DeMuro).
Turning to their second motion for summgudgment’s merits, the Defendants then

argued that the Supreme Court of Delawadssision in_Kahn v. Lynch shows that the Court

should grant Defendants’ Estopp@8J. See Tr. at 436:19-437:(0eMuro). The facts in Kahn
v. Lynch, the Defendants suggested, are strikinghilar to the fact in this case._See Tr. at

437:15-17 (DeMuro). In Kahn v. Lynch, the Defentlaaid, the compangnd its directors and

the shareholders started to talk about a ptessakeover acquisition ithe spring of 1986. See
Tr. at 437:18-20 (DeMuro). The Defendants chraddhe rest of the ca's factual history in
the following manner:

There were several different ups and downd bumps in the road and directors
who voted for it, committees that were formed, new committees that were formed
over the ensuing months, disputes abeshat directors believed what and who
was independent and who wasn’'t. Therewanumber of thostype of disputes
among and between the interested paffiesy September -- th actual vote to
approve the merger, the tasut merger, wasn't until November 24th and the
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actual transaction didn’t occur until aftdrat so it's a rem&ably similar time
period. The court considerdgdat whole process, didnlimit it, considered the
whole process.

Tr. 437:20-438:5 (DeMuro). Focusing on the Kahn v. Lynch court’s consideration of the “whole

process,” Tr. at 438:5 (DeMuro), the Defendarmdatended that they are téled to show that
there were “arm’s length negations going on, that there wdgsic] these back-and-forth
communications about this entire process,” TA38:18-19 (DeMuro). Putting it less abstractly,
the Defendants clarified that they are entittedshow “the facts about when it [the merger
process] started, about Mr. Stuadt wanting to join the MLP, about bidding up the value of the
company,” because “all of those facts have tovith their position vis-a-vis . . . the controlling
shareholders.” Tr. at 438:2189:1 (DeMuro). Precedent constraithe Court, the Defendants
maintained, to consider “all the fact. . not at the padint’'s voted to do itput at the beginning
of the time that the [merger] idea begins to lsewdésed by the relevantrpas.” Tr. at 439:4-7
(DeMuro). With that, the Defendants reassettezlr overall contention that the entire merger
process was fundamentally and entirely fair to the Plaintiffs and then closed their argument on
the Defendants’ Estoppel MS$ee Tr. at 439:19-23 (DeMuro).
The Court followed up on the Defendants’ argument with a question

probing their position on Bershad’s limits. See Tr. at 439:24-440:4 (Court). If

the Court were to adopt the Defendantssipon that subsequé chancery court

decisions have not limited Bershad, teurt inquired, why would a corporation

that’'s cashing out its minority shareholdenger have an incentive to set up an

appraisal process, disinterested commitéegithing along that line? Because in

this case you admitted you didn’t want to spend the $300,000 to do the appraisal.

So doesn't your sort of rule just disentivize corporationsom ever doing those
things?

Tr. 440:5-11 (Court). The Defenats did not subscribe to Cowsthypothetical’'s logic. The
Defendants first questioned theourt’s hypothetical's premiseasserting that the expense

associated with an appraisal had ne¢iibthe sole reason they had foregone one:
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We didn’t do the appraisal -- and it's set clear in the tender offer, by the way -

- ... the reason we didn’'t do the apprhisathe whole process. We had this

bidding war. It bid up to a premium. Whxad arm’s length sales. . . . We had all

that data to say that this was a fair price.

Tr. at 440:14-21 (DeMuro). The Defendantsocalchallenged theCourt’s hypothetical’s
conclusion, indicating that corpoians are entitled to make a business judgment as to whether
they need to get an appraisalset up an independent committee to make the process fair ex ante
or whether they, instead, will be subjected to the entire fairness standard from Bershad ex post.
See Tr. at 440:23-441:10 (DeMuro).

In response, the Court positan “extreme example,” in Wth (i) a corporation’s merger
negotiations with fully-informed shareholdersach an impasse; (ii) the corporation forcibly
cashes the opposed shareholders out for oflardor each of their shares; and (iii) the
corporation maintains that anyaskholder who accepts the Washorgt loses his or her right to
come to court. Tr. at 441:20-25 (Court). dach a scenario, the Cowsked the Defendants,
“[d]oesn’t that just impose soof a disincentive for theorporation to danything to sort of set a
different price?” Tr. at 442:2 (Court). The Defendants caveated that, in some private
companies, a cash-out price of one dollar pleare could be a good deal for the opposed
shareholders. See Tr. at 442:3-7 (DeMuro). Assg, however, that the fair market share value
exceeds one dollar per share, the Defendantsncel, “I don’t think that shareholders who
were getting $1 for $100 wouldn't exercise . . eithstatutory right to an appraisal.” Tr. at
442:7-10 (DeMuro). Furthermore, the Defendapbinted out, other tmrable claims would
exist in such a case, such as bathfaSee Tr. at 442:10-12 (DeMuro).

The Court thereupon asked the Defendavitether they had any more comments on

Defendants’ Estoppel MSJ, and the Defendants indicated thatditieySee Tr. at 442:13-14

(DeMuro). The Defendants divulged that thesere struggling to understand what they
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perceived

to be the Court’s unease with the fact tthatse shareholders were squeezed out to
begin with, discomfort with that, whidls what my perception is, both in you and
in the Court’s willingness to look at ti@hancery Court opinions because the --
particularly now-Chief Juge Strine is uncomfortable with that notion, that you
can squeeze people out, andidnted to address that.

There’s a reason for that, there’s a flip side to that, it's very important in
this case, and that's embraced in tiscept of tyranny of the minority. These
securities law, these qmorate laws, are designed to encourage the accumulation
of talent and capital, encourage growth of corporations, encourage change and
innovation. And if you have situation where the minoritghareholders -- like in
this case, only 30 percent of the ownershid company were trying to block this
completely inventive and creative idea of getting a private letter ruling from the
IRD on inspection revenue, dropping an inspection company into an MLP
structure, which was on the cutting-edge 30 percent of a company could
prevent that type of innovatiothat’s not good for anyone . . . .

Tr. at 442:16-443:10 (DeMuro). The Court rejoinedt thihat's more of a justification for cash-
out options . . . which we're well beyond.” Tat 443:12-15 (Court). The Defendants agreed
with the statement’s main clause, but not with subordinate clause. See Tr. at 443:14-16
(DeMuro). Mirroring the Defendantguestion, the Court inquired whether

the flip side . . . what these rules in Delaware advance is that they put the burden

on the person cashing out, either goitigough some of these procedural

safeguards . . . or to the entire fairnestotoe really the parties to deal with this

out of court, because if you don’t deal without of court, then you get a court

deciding whether there was entire fairneSs. the burden, it's meant to be a little

bit onerous on the people that aeshing out the minority, isn’t it?
Tr. at 443:17-444:2 (Court). The Defendants ¢atikéd their full-throated support of this idea:
“Yes. You better be suregreed.” Tr. at 444:3 (DeMuro)According to the Defendants, the
controlling shareholders or direcs who are effectuating the cash-out merger have to be very
confident that they are offerintpe minority shareholders a fair price if they choose not to use

protective devices such as a&s@l committee or a minority sterolder vote._See Tr. at 444:3-

16 (DeMuro). Sensing an opportunity to lever#lge concession to their advantage on a point
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they earlier had discussed, the Defendants closeddhoquy by insisting that this very need for
corporate confidence in a fair price is

why, Your Honor, it's so vital that we lable to prove by the history of dealings
why we thought the . . . 451 price wapramium price in June, why we thought
that, why we were so confident of that, because we were confident because there
was a bidding process of two inside digest followed by arm’s length sales,
followed by all the things we talked about.

Tr. at 444:17-23 (DeMuro).
The Court then tipped its hand ttee parties on what its inclination were with regard to
the Defendants’ Estoppel MS3ee Tr. at 445:4-5 (Court). The@t revealed at the time that:

I’'m inclined to deny it, | think, largelyor the reasons | mentioned yesterday. |
don’t see a great deal of difference bedw the defense of acquiescence and the
defenses of waiver and estoppel [that]l@@ang advanced here. They seem to me,
and Delaware law seems to suggest, theyémy similar. So I'm not on at least
the fairness issue incka to grant the motion.

I'm a little unfamiliar with the claimdere, breach of fiduciary duty. |
think that probably is the merger prosesnfairness. Cortlling shareholder
liability and not just enrichment, I'm na&ure what those additional claims are.
But | think | can fairly say that | don’t ihk that the evidence has been presented
here, whether it's the long version or short version, is going to preclude as a
matter of law those claims from going forward.

As far as the securities claimé don't have the feel for Oklahoma
Supreme Court an securitifsat | might in my owrstate, but | don’'t have any
reason to think that Oklahoma would iafir[sic] the forced seller doctrine on to
its blue sky or state securities law, andh® extent that that’s really what the fifth
and sixth claims are, | would be inclinezidismiss those and grant the motion in
part.

Same with the seventh claim and the eighth claim, | don’t see that the
Tenth Circuit would adopt the forced szlldoctrine in the federal securities
context. I'd be inclined to granteéimotion to the sevemtand eighth claim.

So | think it's probably a grant in gaand deny in partieaving the first
four claims for trail or further work andismissing the state and federal securities
claims.

Tr. at 445:6-446:9 (Court).
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The Court then invited the parties tkeaup the motion to exclude Randall Lorett's
affidavit. See Tr. at 446:10-11 (Court). TDove the parties a sense of how the Court was
inclined to decide the issue after having reéedbriefing materials, the Court said that its

impression [after] going through the Léremotion was that | would need to
probably take those things that .he testified about one at a time.

Some of the things he said | thought probably wateissible, some

things were not. For example, some things that he was trying to say seemed to me

he lacked personal knowledge of thosendh, and so he really didn't offer

anything that would badmissible at trial.

But in any case, | was inclined tartk that probably in the writing of the

motions for summary judgment -- and | anhave at least convinced myself that

| think | can put the two motions we'vegared so far . . . into one opinion -- |

may have to work with these additioatts and some of the additional discovery

... | think | can probably write one opon, and then largely in the footnotes

figure out what I'm going to do with Randall Lorett’s testimony.
Tr. at 446:16-447:7 (Court)The Plaintiffs indicated that they were happydst on their written
submissions and have the Court proceed inaramfy with its inclination on the Motion to
Strike. See Tr. at 447:10-14 (Kagen). Thefdbddants had more to say. According to the
Defendants, the Plaintiffs’ argument’'s essencéhet R. Lorett’s Hidavit lacks foundation,
because R. Lorett admits in his deposition tleatloes not know what the TIR fair market share
value is. _See Tr. at 448:12-ZDeMuro). The Defendants maiiriad that this argument is
wrongheaded, in that R. Lorett is “absolutely quadifieo testify about what he believed a fair
price for his shares was. Tr. at 448:22-2%Nro). After all, the Defendants reminded the
Court, R. Lorett “was the CEO, the presidehthe company. He operated the company for a
number of years. He was deeply involviedthe bidding process, the pooled shareholder
process, etcetera, and so he was obviously cemiptt say that he belied that it was a good

price.” Tr. at449:1-5 (DeMuro).

The crux of the Plaintiffs’ argument in suppof their Motion to Strike, as best the
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Defendants could discern it, is that there is &rdisBon between fair price and fair value. See
Tr. at 449:6-11 (DeMuro). The Defendants argtleat such hair-splitig has no basis; as the
Defendants saw it, fair value and fair pricethis case’s context at least, are synonymous, and
R. Lorett offers in his deposition that he believes the tender offer to have represented the fair
value of TIR shares. See Tr. at 449:11-14 (DeWNluWhen it comes tthe other sticking point

of “factoring receivables,” the Defendants espgedimilar, purely phrasdogical issue at the
core of the apparent contradiction betweerLBett's affidavit and his deposition testimony;
according to the Defendants’, R. Lorett knowsatvbactoring debt” is, but was unfamiliar with
the synonymous term “factoring receivables” neaisee Tr. at 449:15-22 (DeMuro). In both
these issues, the Defendants asserted, thetif$aiattempts to split hairs does nothing but
reveal a bald truth that no reabntradiction exists betweeR. Lorett's affidavit and his
deposition testimony. _ See Tr. at 449:23-45(3®&Muro). Consequently, the Defendants
maintained, the Court should notils¢ R. Lorett’s affidavit.

With the ball back in their court, the Plaifg decided to argue their motion despite their
earlier position that they simplyould reset on the papers. Seedir450:5-7 (Kagen). Despite
indicating that they “[d)n’t have much to say here,” the Pi#ifs alleged that the Defendants’
presentation had just completely mischaractenzkdt the Motion to Strike concerns. See Tr.at
450:7-9 (Kagen). According to the Plaintiffs, theyack R. Lorett’s affidavit not because it is an
expert opinion, but rather because R. Lorett

had no such opinion, his affidavit is not true, and we founbitbling that . . .
the defendants filed such a thing. Becaubat happened is, during the course of

the deposition . . . Mr. Lorett . . . statedifas were his opinion in this affidavit
that he swore to be true under penaltyefjury that 451,000 was more than fair
value.

Tr. at 450:19-451:1 (Kagen). As the Plaintifescounted R. Lorett’s deposition testimony, the
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Plaintiffs asked R. Lorett if hédad any idea what TIR’s slewvalue was, and the R. Lorett
responded that he did not. _See Tr. at 451:2-@géK). Contrasting that testimony with R.
Lorett’'s affidavit, in which R. Lorett expressen opinion on TIR sharealue, the Plaintiffs
asserted that the decision wiet to strike R. Lorett’'s affiavit centers on honesty and not on
gualification. _See Tr. at 451:8-16 (Kagen).

The Court asked the Plaintiffs whether any doetexists that “allows me to just strike
something because a guy is inconsistent? Isatysat the deposition he said on page 1, my name
is John Brown; and on pad®, he said, well it's John Less.mean, you don'’t strike that, you
just go, that’'s odd.” Tr. at 45283 (Court). The Plaintiffs rdjed that they find the purported
inconsistencies between R. rett’s affidavit and depositiortestimony to be “terrifically
disquieting.” Tr. at 452:14-21 @gen). Furthermore, the Plaifg contended, Tenth Circuit law
holds that one cannot make statements fonrsary judgment purposasless it pertains to
personal knowledge -- and R. Lorett indicatetiatdeposition that he has no knowledge related
to important parts of his affidavit. See Tr. at 22224 (Kagen). As the Plaintiffs saw it, “Lorett
properly should be precluded frotestifying on these issues am he says one thing under a
written statement of oath, an affidavit, and thereposition on cross admits not only that it's
not his position[, but also thalije has no opinion on it at all.” Tr. at 453:15-19 (Kagen). The
Plaintiffs perceived R. Lorett’s purportedly comti@ory statements about fair valuation as part
of a disturbing larger pattern efjuivocation rooted in passing off hearsay as his own personal
knowledge, with respect to issues ranging eteeriactoring debt. _See Tr. at 453:20-456:24
(Kagen).

After discussing with theparties hearing and trial Beduling, and a special jury

guestionnaire, see Tr. at 456:25-468:1 (Cokegen, DeMuro, Wild), the Court invited the
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Plaintiffs to finish their argument on theMotion to Strike, see Trat 468:2-3 (Court).
Returning to their argument that the Lorett Afhd the R. Lorett Dep. did not match on the fair
value issue, the Plaintiffs quoted at lengtbnirthe R. Lorett Dep._ See Tr. at 468:22-474:3
(Kagen). The Court will repeat much of tlhyatotation here, eliding varever doing so increases
readability without doing injuryto the substance, because (i) the Motion to Strike relies so
heavily on what transpired during the exchangmeg (ii) the rapid-firequestion and answer
format becomes byzantine when transcribed using indirect speech and summary. Inthe R. Lorett
Dep., which took place a few weeks after R. Lorgjhed the Lorett Aff., the Plaintiff's counsel
reported that he engaged in the following exchange with Lorett:

QUESTION: I'm talking about Decernab of 2013. Remember that time?

ANSWER: | know when December 2013 was.

QUESTION: In that time period, did ydwave an opinion as to what the fair
value of the price for . . . TIR shares was?

ANSWER:  No opinion.
Tr. at 468:22-469:3 (Kagen). The Plaintiffs highlighted at gmant when reciting R. Lorett’s
testimony that R. Lorett’s attestat that he had no opinion asftor share price contradicted his
affidavit. See Tr. at 469:4-6 (Kagen). TRkintiffs then returned to their recitation:

QUESTION: No opinion aall; is that right?

ANSWER: No.

QUESTION: So you didn't believe th&%51,000 was fair value for a TIR share

at that time; right?

ANSWER: | didn’t say that.

QUESTION: I'm asking you.

ANSWER: | will tell you 451 is an excelleptice for a share in Tulsa Inspection.
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QUESTION: Okay. So | wasn't askingxcellent; | was asking fair. Did you
think $451,000 in December of 2013 was a fair value for TIR stock?

ANSWER: | have no valuation. | don’t know.
Tr. at 469:7-20 (Kagen)After emphasizing that R. Lorett grently “[d]idn’t even know what |
was talking about,” Tr. at 469:25 (Keug), the Plaintiffs continued:

QUESTION: You would never testify about fair value for TIR shares in
December 2013 given you have no knowledge of it; right?

THE WITNESS: | told you, | don’t know the kge. | don’t. | have no opinion.

QUESTION: Right. So you wouldn’t conte a federal court, would you, and
testify about something you have no opmiabout, like fair value, would you?

THE WITNESS: Not a deal guy. | don’t knowow to do the value. That's how
itis. 1 don’t know.

QUESTION: You understand you're under oath?
ANSWER: | understand that.

QUESTION: And you understand your tiesony under oath can be used in
federal court; right?

ANSWER: | understand that.

QUESTION: Would you -- okay. Woulgou give testimony under oath in
federal court about fair value R shares at any time period?

ANSWER: | don’t know. | don’t know.l don’t know. | don’'t’ understand the
guestion you’re asking me.

QUESTION: What don’t you understand about it?

ANSWER: You're asking me, will | give simony? Are they asking me if I'm
sitting in the witness standrl tell you the truth, | don’t know.
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QUESTION: Got it. Saif a judge were to ask you now, do you have any
understanding, sir, of TIR’s fair valuerfis shares in 201at any time, what
would your answer be?

THE WITNESS: All | have is an opinionl don’'t have thevherewithal to tell
you the value.

Tr. at 470:1-471:21 (Kagen)According to the Platiffs, Plaintiffs’ counsel then asked R. Lorett
whether he thought that the $451,000.00 per share fmicTIR shares incorporated a premium
over fair value and discovered that R. Lowhtt not understand the phrase “premium over fair
value.” Tr. at 471:23-474:3 (Kagen). In respottsthe Defendants’ assertions that R. Lorett (i)
had the qualifications to make a fair value assess; and (ii) had context for such a fair value
determination, even if (iii) he did not havergenal knowledge of the fair share value, the
Plaintiffs contended that the deral Rules of Civil Procedure ¢mt have a context exception to
them: “He either knows it or he dsn’t.” Tr. at 474:16-25 (Kagen)l'he Plaintiffs repeated this
same point in a few other ways and then concluded their argument. See Tr. at 475:1-476:11
(Kagen).

At that point, the Court tipgkits hand to the paes on how it likely would decide the
Motion to Strike, indicating:

I’'m inclined to deny the Motion to Strike. I'm not probably going to use a motion

to strike in this case to strike testimonyboiefing or things like that. | think it's

reserved for pleadings and so I'liglably limit my motions to strike.

As | indicated, though, there were sothengs about Lot particularly

whether he had knowledge tcstiéy about certain thingsl’ll try to sort it out. |

guess I'm inclined to think that if aitmess says one time he didn’t know and at

another time he said he ditls not the summary judgment stage to sort that out.

There is some testimony.

| don’t think it's going to make anlifference if | consider Lorett's

testimony because if | understood wheis going on in the motions for summary
judgment, there was other testimony to suppue factual statements. But | will
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try to sort it out and sbll deal with this motion.
In the motion we’re going to write, there might be some nicking and

excluding of some things or I'm not cadering some of Lorett’s testimony, but

I'll sort that out when | write the opinion.
Tr. at 476:13-477:7 (Court). The Court then invited the parties to argu@ldmtiff's Motion to
Strike the Affirmative Defenses, and asked therféifés whether it could rb the facts from the
Motion to Strike the Affirmative Offense into one comprehensive factual section along with the
facts from the other motions that the parties &apied over the previousy and a half. _See Tr.
at 477:8-15 (Court). The Plaiffs assured the Court that théad no objection to the Court
economizing in such a way, indiaagi that they indeed preferred to have “it all handled in one
fell swoop,” as they thought th&his issue is the same issué @ver again.” Tr. at 477:16-19
(Kagen).

The Plaintiffs stated that they did not plan to rehash the factual bases for the Motion to
Strike Affirmative Defenses, as they were cowleid that they mapped pectly onto the facts as
the parties had adduced them in earlier motioBse Tr. at 477:20-25 (Kag). The Plaintiffs
agreed with the Court’s distillation of the Motitm Strike Affirmative Defenses, explaining that
they wanted the Court to preclude the Defendfmata mentioning affirmative defenses they had
raised in Defendants’ Acquiesume MSJ and Defendants’ Estopp4SJ in the event that the
Court denies these two MSJSee Tr. at 479:1-10 (Court, KagenThe Court told the parties
that its position on whether to $tei affirmative defenses had evalvever the years, but that it
presently “seems to me thatthre face of these two motions fummary judgment, it's hard for
me to say that under no circumstances could thfisenative defenses have any merit and since
those go to really the pleading stage, affirmativenotions to strike, | shouldn’t strike them.”

Tr. at 479:11-480:16 (Court). Ti@ourt clarified, however, that
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it's a different issue as to what we dotaal after | . . . deny the motions for
summary judgment, if | continue to dibat. But sticking strictly with the
standards for motions to strike, even if you win [in your opposition to] these two
motions for summary judgment, | shoultstrike the affirmative defenses.
Tr. at 480:17-22 (Court). Ging a hint at where it thenasid, the Court then offered:
| guess I'm thinking that | shouldn’t gratitis motion. | should leave them there
and then sort out at trial what I thinkyisur real concern, not that you care what's
in the pleadings at this stage. What yeally care about is what's going to occur
at the trial, and that | ought to sastt later on rather #n going back and
sanitizing pleadings.
Tr. at 480:23-481:3 (Court). Expanding these thoughts, the Court continued:
[Llet's say | had picked up this motion before they ever filed a motion for
summary judgment. | don'tithk I'd have granted it couldn’t have imagined a
situation in which they could not havesed these equitable defenses. | would
have said no.
Is it really any different now? We apt two days on these things. | can’t
sit here and say they’re not in good faith, there’s no possible way I'm going to
grant them. I'm going to take them battk Albuquerque anthink about them.
So should my standard beny different? Just bause I'm leaning toward
denying their motion, | shouldn’t changestbtandard for a motion to strike.
Tr. 482:2-13 (Court). In respongige Plaintiffs acknowledged thaburts typically disfavor rule
12(f) motions, but they emphasiztitht they were concerned abdhe trial. _See Tr. at 483:14-
16 (Kagen). According to the Plaintiffs, the fBredants keep trying tstretch the timeline for
what constituted the merger transaction beyond wigataw allows, which the Plaintiffs averred
should be solely the process whereby the Defesdacked them out of the company. See Tr. at
484:1-13 (Kagen). Wielding an analogy, the Delients told the Court that the Defendants’
position is akin to saying that the relevant actioa battery case in which the tortfeasor and his
victim long have known each other is the entimeKkground story of their l&tionship rather than

the one instance of battery. Ske at 484:14-24 (Kagen). Othegg, the Plaintiffs maintained,

the court in such a case ends up adjudging a reakigtional vendetta rather than a tort. See
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Tr. at 484:24-485:3 (Kagen). The Plaintiffs argued that nontheffour defenses that the
Defendants offer their two motions for summy judgment -- acquiescence, unclean hands,
waiver, and estoppel --af'out as a matter of law,” and shouldt inhabit some liminal space in
which they are considered out for summary judgimmirposes but in for trial purposes. Tr. at
485:4-487:1 (Kagen).

The Plaintiffs assured the Court that theyderstood that the Cduwvould not deign to
strike the Defendants’ affirmatvdefenses sua sponte. Seealr487:17-20 (Kagen). At the
same time, however, the Plaintiffs maintainddht they had timely moved to strike the
affirmative defenses twenty-one days after the Defendants filed their amended answer. See Tr.
at 487:21-488:21 (Kagen). The Plaintiffs altknowledged the Court’s hesitation to prevent
new information about these affirmative defensemn emerging during the trial, but they were
confident that the Coudlready had heard these defensetheir entirety. See Tr. at 488:22-
489:7 (Kagen).

After a short break, the Court offered thefendants an opportunity to respond to the
Motion to Strike Affirmative Defenses. See at 491:25-492:1 (Court)The Defendants agreed
with the Plaintiffs that the Court could combitiee facts from the Motion to Strike Affirmative
Defenses with the facts from the Defendatwsd summary judgment motions. See Tr. at 492:9-
12 (DeMuro). The Defendants otherwise disagreitia the Plaintiffs’ positions in the Motion to
Strike Affirmative Defenses, asserting that thaififfs themselves introduce facts that start in
2003 in support of their own pas but then chide the Defenda for wanting to introduce

events that occurred in 2013, e€S Tr. at 492:25-501:16 (DeMur®). According to the

®The hearing transcript is ambiguous as ® ehrliest date to vith the Defendants are
referring. The transcription readas follows: “The relevant fadtackground, here it starts in
2000 -- 2000 -- (discussidmeld off the record) . . . . Sofiees the background of the relevant
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Defendants, the Plaintiffs cannot soundly saettouble standard, whereby they are allowed to
submit evidence concerning events that occurezals/before the merger was culminated and the
Defendants are not allowed to introduce evidencevehts that occurred only months before the
merger was consummated. See Tr. at 501:10-16 (DeMuro). The Defendants asserted that
applying the same standard both parties means ipso factienying the Motion to Strike
Affirmative Defenses. SeFr. at 501:25-502:12 (DeMuro).

The Plaintiffs argued in their reply on the Motion to Strike Affirmative Defenses that the
Defendants correctly note that the Plaintiffs’ armgunts mention events that reach back years in
their Complaint, but nah their causes of action. See Tr584:6-12 (Kagen). In their claims,
the Plaintiffs maintained, thealk only about the $ledealing merger anaot events that took
place before it._See Tr. at 504:13-24 (Kagen)rtifeumore, the Plaintiffs asserted, the timeline
issue is an argument that the Defendants dommake in their filing opposing the Motion to
Strike Affirmative Defenses, which means thasibut of place in a motion hearing, where the
Plaintiffs asserted “you argube arguments you make in your motion or your opposition. You
don’t get at oral argument to carat new theories or fabricate new arguments.” Tr. at 504:25-
505:15 (Kagen). Quickly tackling each of what they contended are the Defendants’ sole
arguments in opposition to the Motion to Strikdifhative Defenses, the Plaintiffs argued that

() they did not file the motion in an untimelysts@ion -- a contention so weak, the Plaintiffs

facts and you see it starts in 2013, there’s sbawkground -- 2003.” Tat 495:2-7 (DeMuro).
The transcription makes it appear that the Defetsdéirst assert that the Plaintiffs’ timeline
begins in 2000 and then contradict themselgssaying that it begingn 2003. The Court
concludes that such a contradiction did notuw. In spoken English, one begins saying 2003
with the words “two thousand.” The Defendargpetition of these two words, the hesitation
between the repetitions, and the Defendants’ imatediiscussion off the record all suggest that
the Defendants were searching for the precisewghin the decade of the Aughts to which they
wished to refer. The Defendants follow-up refeeto “2003” most naturally reads as the year
that the Defendants originallytended to say before hemminghe Court therefore reports the
year as 2003 here.

- 160 -



contended, that the Defenda did not even mention it earlier during their oral argument; (ii) the
motion need not be denied dwing duplicative of the Plaintiffs’ papers related to the
Defendants’ two summary judgmemitions; (iii) the Defendants did not raise in oral argument
their argument that the Plaintiffs impermissibglied on matters outsidbe pleadings; and (iv)
the Defendants argue that the Motion to StrikBradative Defenses should fail, because of what
the Defendants say in their Answer -- an dsserthat the Plaintiffsprotest the Defendants
manufactured “on the fly."Tr. at 505:16-506:21 (Kagen).

The Court then shared with the parties ttsahclination at that paoit was that it probably
would need to be consistent and

hold motions to strike affirmative defeesto the highest standards, and | don’t

think that -- | think these are . . . issueatthave to be sortealt largely with the

facts or law, and so | canjiist looking at the pleadings make that determination.

So | think that they donineet the highest standards.

| think what the Plaintiffs are rdgltrying to achieve is to limit the

evidence at trial. | think that's probaldy this stage gointp be done more with

motions for summary judgment or witlhotions in limine but not motions to

strike. And if you start encouraging nmmis to strike tobe used for those

purposes, | think you're going to get sodisfavored motions being brought later

in the case. | realize the timing on this ama little differentbut I'm inclined to

deny that motion. I'll give some thougtd what Mr. Kagen has said, but I'm

inclined to deny the motion.
Tr. at 506:25-507:15 (Court). Theo@t then invited the Plaintifffo discuss Plaintiffs’ MSJ.
See Tr. at 507:16-18 (Court). tiwmg that the Court had a hard deadline for closing arguments
that day and that the deadlinesmanly an hour away, the Pl&ifs conveyed that they were
hesitant to begin discsi®n on a motion that the parties migiat have sufficient time to argue
fully. See Tr. at 507:19-508:3 (Kagen). The Cdliein asked whether it could ask the Plaintiffs

a few questions about the Plaifgi MSJ then instead of heag a full-blown argument, and the

Plaintiffs readily agreed. €& Tr. at 508:4-8 (Court, Kagen).
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The Court first asked the Plaintiffs what thettal basis is for the Plaintiffs’ MSJ. See
Tr. at 508:10-12 (Court). The Plaintiffs respondlealt the Plaintiffs’ M3 is based entirely on
undisputed facts, but they ditbt immediately accept the Courtisvitation to describe what
those facts are. See Tr. at 318509:25 (Kagen). Instead, tRéaintiffs summarized for the
Court the three orders thidtey were seeking to obtain inalititiffs’ MSJ. See Tr. at 509:1-510:5
(Kagan). First, the Plaintiffs said, they wangadorder that says that the entire fairness standard
governs the Plaintiffs’ claims for breach of fiduciayty -- a standard that the Plaintiffs asserted
the Defendants have conceded applies. SeatT509:1-9 (Kagen). Second, the Plaintiffs
indicated, they want an orderaththe Defendants bear the burddmroof that the merger was
entirely fair to the minority shareholders, i.eattit was the product of botfair dealing and fair
price. See Tr. at 509:10-15 (KagenThird, the Plaintiffs state they want an order that the
Defendants are liable for breaching their dutewfire fairness, because the undisputed material
facts shows that the Defendants have not and caneet their burden to show fair dealing. See
Tr. at 509:22-510:2 (Kagen). Accand to the Plaintiffs, they sedk reserve for trial the issue
of damages resulting from that breacHidficiary duty. See Tr. at 510:2-5 (Kagen).

The Defendants, seemingly returning full circle to their assertion early in the morning of
the hearing’s first day that theyere bearing tidingef good news, see saprtold the Court:

| think 1 can simplify this because Mr. Kagen is correct. We've got an area of

agreement, which is a great way toedethe day for anybody in the courtroom.

And that is, we agree thdtYour Honor denies the acquiescence motion outright

and says it's no longer an issue, or efgyou submit that to the trial, which we

think you should, the trial court at a minimuthat if we dort’ get dismissed on

acquiescence, okay, and it's a trial issue ageee that the entire fairness standard

applies to the fiduciary duty claims.

Tr. at 510:10-19 (DeMuro). To ensure thatdtrrectly interpreted what the Defendants were

saying, the Court probed the Defendants withleection of short questions. See Tr. at 510:23-
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511:19 (Court, DeMuro). Because of the exchangeportance, the Cotrrecites the exchange
verbatim here:

THE COURT: But you wouldagree with his statemetitat the entire fairness

standard governs Plaintiffs’ claim$or breach of fiduciary duty if the

acquiescence motion is denied?

MR. DEMURO: Correct.

THE COURT: And would you also agree thhé Defendants bear [the] burden of

proving that the merger satisfies the enfiairness standard if the acquiescence

motion for summary judgment is denied?

MR. DEMURO: As it pertains to thfiduciary duty claim, yes.
Tr. at 510:23-511:8 (Court, DeMuro). Inquiringaaut the Defendants’ assertion that they might
still quibble what the jury instiction looks like regarding the & fairness standard and from
what specific case law the jury instructiorould be pulled, the Courasked the Defendants
whether their quibble would just be about thefendants’ liability under the entire-fairness
standard._See Tr. at 511:9-10 (Court). ThéeDaants responded that “tlsathe claim, yes.”
Tr. at 511:11 (DeMuro). The Court then turnedtte Plaintiffs and asked whether, in writing its
opinion, it could subsume all the faatelevant to the Plaintiffd¥1SJ into the dctual sections
combined from the Defendants’ two summanglgment motions so that it might write one
opinion to decide all the motions the Court heehrd over the previousvo days. _See Tr. at
511:18-513:7 (Court). The Defendarmtsserted that the Court could not glean sufficient facts
about the merger’s history from the Defendastghmary judgment matnhs to accomplish that
feat; the Court, the Plaintiffs asserted, neededtalgsacorporate facts from Plaintiffs’ MSJ. See
Tr. at 512:8-516:24 (Kagen). As one example, ttenBffs said, if entire fairness rather than

the business-judgment rulepplies, then the burden to proemtire fairnessshifts to the

Defendants from the beginning of the case ternts. See Tr. at 518:15R21:4 (Kagen)(citing In
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re Nine Systems, affirmed in FuchsWren Holdings, LLC, 129 A.3d 882 (Del. 20155.As

another example, the Plaintiffs continued, thets in the Defendants’ two summary judgment
motions do not provide sufficient detail about theipa involved for the Court to see -- or in the
Plaintiffs’ opinion, to show -- how none of thadimidual Defendants wasdisinterested actor in
the merger transaction. Sé€e at 521:5-523:19 (Kagen).

Veering a bit from the question at that pothg Plaintiffs began to delve into their legal
arguments regarding the liabilitgsue in Plaintiffs’ MSJ. See Tr. at 523:20 (Kagen). The
Plaintiffs asserted that, because the Defersdavdre not disinterested actors in the merger
transaction, Delaware law required them to pubd place protections to safeguard minority
shareholders’ rights at the time of the negrgn December 9, 2013See Tr. at 524:4-546:13

(Kagen)(citing_In re Cornerstone Therapesitiaoc., Stockholder tig., 115 A.3d 1173 (Del.

2015); In re Sunbelt Beverage Corp. S’holdetig., 2010 WL 26539(Del. Ch. Jan. 5,

2010)(Chandler, C.), as revised Feb. 15, 20A@jnberger v. UOP, Inc., 457 A.2d 701 (Del.

1983); Zutrau v. Jansing, 2014 WL 3772859 (Deh. July 31, 2014)(Parsons, V.C.); and

Rice’). The Plaintiffs maintained that the f@adants did not “have to follow a particular
recipe” when it came to designing or implerieg these protections, bthat the Defendants
needed to take some protections to avoid efdiraess review. Tr. at 526:14-18 (Kagen). The
Plaintiffs alleged, however, that the Defendants took no prophylactic actions to protect minority
shareholders’ rights at all. _See Tr. at 526:1&§Kgen). On account of this lack of prophylactic

action and what the Plaintiffs astwsl is the Defendants’ inabilitip demonstrate fair process,

At the hearing, the Plaintiffdid not provide the case name or citation for the case they
alleged affirmed In re Nine Systems. The Gdwas backfilled the caseame and citation based
on Westlaw’s report of In re Nin®ystems’ subsequent history.

"t is not clear from the Plaintiffs’ motion filings or from the hearing transcript to which
case “Rice” refers.
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the Plaintiffs contended that Delaware law says that liability attaches to the Defendants. See Tr.

at 527:10-528:23 (Kagen)(citing _In re Tradbs. S’holder Litig., 73 A.3d 17 (Del. Ch.

2013)(Laster, V.C.); Owen v. Cannon, 2015 WL 3819204 (Del. Ch. June 17, 2015)(Bouchard,

C.); In re Celera Corpgnd_Lampton Welding SupplydCv. Stobaugh, 2012 WL 5398790 (N.D.

Okla. Nov. 2, 2012)(Kern, J.))). After offerirthe Court their thoughts on how the opinion
should be structured, the Plaintiffs then conctutleeir argument._See .Tat 530:1 (Kagen).
The Court then asked the Defendatiite same question it had agkke Plaintiffs -- whether the
Defendants objected to the Court’s plan to pullftees from the Plaintiffs’ MSJ into one factual
pool along with the facts from the Defendaniso summary judgment motions. See Tr. at
530:5-13 (Court). The Defendants responded thagftpsoach is identical to the approach that
they would take were they the CauSee Tr. at 30:14-533:2 (DeMuro).

The Court then permitted the Defendants to present their argument on the liability issue
that the Plaintiffs raise in the Plaintiffs’ MSasking first whether thBefendants could point to
any case that disputes the PIldist assertion that the Defendants’ failure to take prophylactic
protections is a per se violati of entire fairness See Tr. at 533:8-13 (Court). The Defendants
went even further, indicating that no case exisét supports the Plaintiffs’ position. See Tr. at
533:14-25 (DeMuro). The Defendaninsisted that having a llen-shifting rule in entire-
fairness standard cases would mensensical if failure to taksteps to protect the minority
shareholders resulted in per se violation eféntire fairness standar&ee Tr. at 534:18-535:24
(DeMuro).

The Court asked the Defendants what they would emphasize as proof that their merger
process was entirely fair if tHaurden only shifts ratr than there being@er se violation._See

Tr. at 535:25-536:16 (Court). The Defendardsluced (i) the biddingrocess, by which, the
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Defendants said, they had established a premmioe for the TIR shares; (ii) the arm’s-length
share sales that the Defendants disclosed tolstiders; and (iii) the Platiffs’ concession that

they were fully informed of all the materialdts regarding the mergeBee Tr. at 536:19-537:25
(DeMuro). The Plaintiffs thequickly argued a reply to Plaintiffs’ MSJ, noting that the Court
only had twelve minutes left befoitewould be forced to stoprgumentation for the day. See Tr.

at 539:14-17 (Kagen). According to the Plaintitiseir belief that the merger price was fair is
insufficient to prevent liability from attaching if the merger transaction and cash-out were not

procedurally fair. _See Tr. &@39:18-540:24 (Kagen). The Riaifs maintained that this

insufficiency is evident from In re Nine Systenis,that the minority shareholders in that case
“‘got an amazing price” for their shares, lhat the defendant company directors had not
provided sufficiently fair process.Tr. at 540:25-541:6 (Kagen)The court in that case, the
Plaintiffs contended, decided thtae defendant directors still weliable, because of the lack of
fair process, ultimately holdintpat there were no damages toaagvon account of the fair price
but still awarding the plaintiffs millions of dollams attorney fees. See Tr. at 541:7-13 (Kagen).
The Plaintiffs then closed their argument byaeiting and summarizing some of their previous
points. See Tr. at 541:22-543:2 (Kagen).

Starting to draw the hearing to a @pghe Court divulged to the parties:

| got to look at these cases, . but I'm inclined to agre what | have read so far

with Mr. Kagen, that you got to point to something more than the bidding process

and those sort of things, you got to haaene reasonable substitute for probably

the things that pass for procedural fairness. I'm not seeing them here.

So | think if | stick with the incliations I've had on #ntwo other motions,

motions for summary judgment, it's goirtg lead me to probably grant the

motion that the Plaintiff has here on breatHiduciary duty, leaving us . . . really

a valuation trial. So that’'s what I'm esioning right at the present time as | head

back to Albuquerque to work on this opinion.

Tr. at 543:4-17 (Court). Engaging in some tekeeping regarding itsclinations on other
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motions that the parties had discussed in theefs and during the two days of hearing, the
Court further intimated:

| went back and reviewed . . . [the]aRitiffs’ Motion in Limine to Preclude
Evidence of Plaintiffs’ Conduct. | think I gave a . . . tentative ruling . . . on what |
though on the Akin Gump [letter], thatdse types of letters would be out. |
thought that the letters as to the Triangle mezzanine . . . group, | thought that
price should come in.

| went back and looked and there smsome more materials there, and
without prejudging anything, |1 wasn't inclined to keep that out. | don't . . .
sanitize a trial that much and so | was imatined to granthose portions of it.

| also spent some time on the . Plaintiffs’ Motion to Exclude the
Defendants’ Proffered Expert. . . . In aeaslled Trujillo[ v.Rio Arriba County].
. . | had to make a critical use abaubether | was going to allow the police
officer to testify about a particularsiethat was admistered for a DWI.

In New Mexico, they said a policdficer cannot testify that way. | said,
well, that's all nice and good, but thisfederal court, I'm bound by Daubert [v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), | think he can testify to
this. And so | think that may be a littlé belevant. Even if Delaware might have
a little bit of an issue as to whetherstiperson could tesyif | think the evidence
may be more procedural.

So | was inclined -- and | need to study this more -- but | was inclined to
think that that was a denial to exclutie Defendants’ proffered expert, because it
seemed to me most of tleaticism in a federal court would go to sort of cross-
examination, the weight of the evidencehea than excluding the expert entirely.

But you might want to take a look #tat opinion in the footnotes there
where | dealt with that tension betweghat New Mexico would allow and what
| as a federal judge would allow undBaubert. | think they were taking a
restricted view and more so than a fetlecart would as to what an expert could
testify to.
Tr. at 543:21-545:16 (Court). Theawith, the second day of heags ended._See Tr. at 546:2-4
(Court).

LAW REGARDING DIVERSITY JURISDICTION

“Subject-matter jurisdiction under 28 U.S.C1332(a)(1) requires: (i) complete diversity

among the parties; and (ii) thdhe matter in controversy exceeds the sum or value of $75,000,
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exclusive of interest and cost$2” Thompson v. Intel Corp., No. CIV 12-0620 JB/LFG, 2012

"“The Constitution of the United Statesf America permits -- but does not
mandate -- Congress to authorize an even brosd®pe of federal subject-matter jurisdiction
than Congress has chosen to enact: “The judpaler shall extend to all cases, in law and
equity, . . . between citizens of different statedJ).S. Const. art. 1118 2, cl. 1. This clause
permits federal jurisdiction: (i) in cases witkinimum diversity -- those in which any one party
is a citizen of a different state than any oppgsparty -- in addition ta@cases with complete
diversity; and (ii) in cases in which the amountontroversy is bels the statutory amount-in-
controversy requirement. See State Fame &iCas. v. Tashire, 386 U.S. 523 (1967).

For the federal courts to have jurisdictiomner a matter, howevejyrisdiction must be
both constitutionally empowered and congressioralithorized. The Honorable John J. Sirica,
then-Chief United States Digtt Judge for the District of Columbia, has stated:

For the federal courts, jurisdiction ot automatic and cannot be presumed.
Thus, the presumption in each instancéhet a federal court lacks jurisdiction
until it can be shown that a specific grant of jurisdiction applies. Federal courts
may exercise only that judicial poweropided by the Constitution in Article I
and conferred by Congress. All other judigbower or jurisdition is reserved to

the states. And although plaintiffs mayge otherwise, it seems settled that
federal courts may assume only thattjpor of the Article Il judicial power
which Congress, by statute, entrusts enth Simply stated, Congress may impart
as much or as little of the judicial pomes it deems appropriate and the Judiciary
may not thereafter on its own motion recur to the Article Ill storehouse for
additional jurisdiction. When it comes taigdiction of the fedel courts, truly,

to paraphrase the scripture, the Cosgrgiveth, and the Congress taketh away.

Senate Select Comm. on Pres. Campaigivities v. Nixon, 366 F. Supp. 51, 55 (D.D.C. 1973)
(footnotes omitted). The complete-diversity and amount-in-controversy requirements are two
ways in which Congress has autlzed a narrower scope of sabj-matter jurisittion than the

full measure that the Constitution permits. Congress has similarly narrowed federal-question
jurisdiction. Congress may authorize federal “arising under” jgtisth over all cases in which

“the constitution[] forms an ingréeht of the originatause” of action. U.SConst. art. I, 8§ 2,

cl. 1 (“The judicial power shhlextend to all cases, in lawnd equity, arising under this
Constitution . . . .").

We think, then, that when a question toiebhthe judicial power of the Union is
extended by the constitution,rfos an ingredient of the original cause, it is in the
power of Congress to give the Circuib@ts jurisdiction of that cause, although
other questions of fact or &dw may be involved in it.

Osborn v. Bank of U.S., 22 U.S. 738, 822 (1824)(shal, C.J.). The federal-question
jurisdiction statute, howevgerequires that a substantial, adtydisputed question of federal law
be present on the face of the well-pleaded coimpland that its resolution be necessary to the
disposition of the claim over whigurisdiction is being assertegee 28 U.S.C. § 1331; Grable
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WL 3860748, at *12 (D.N.M. Aug. 27, 2012)(Browning)(citing 28 U.S.C. § 1332(a)). As the
Court has previously explainetfflhe Supreme Court of the United States has described this
statutory diversity requirement as ‘completgedsity,” and it is present only when no party on
one side of a dispute shares citizenship with @arty on the other sidef a dispute.”_McEntire

v. Kmart Corp., No. CIV 09-0567 JB/LAM, 2010 WL 553443, at *3 (D.N.M. Feb. 9, 2010)

(Browning, J.)(citing Strawbridge v. CurtisslJzS. (3 Cranch) 267, 267-68 (1806), overruled in

part by Louisville & Nashville R.R. Co. v. Mottley, 211 U.S. 149 (1908); McPhail v. Deere &

Co., 529 F.3d 947, 951 (10th Cir. 2008)). Tamount-in-controversy requirement is an

“estimate of the amount that will be put at issuéhincourse of the litigation.” Valdez v. Metro.

Prop. & Cas. Ins. Co., No. CIV 11-0507 JBK, 2012 WL 1132374, at *15 (D.N.M. March 19,

2012)(Browning, J.)(citing McPhlav. Deere & Co., 529 F.3d at 956)The Court will discuss

the two requirements in turn.

1. Diversity of Citizenship.

For diversity jurisdiction purposes, a pams domicile determines citizenship. See

Crowley v. Glaze, 710 F.2d 676, 678 (10th Cir. 1983.person’s domicile is defined as the

place in which the party has a residence in fact andtant to remain inddifiitely, as of the time

of the filing of the lawsuit.”_McEntire/. Kmart Corp., 2010 WL 553443t *3 (citing Crowley

v. Glaze, 710 F.2d at 678). See Freeport-MB&Io, Inc. v. KN Energy, Inc., 498 U.S. 426, 428

(1991)(“We have consistently held that if juiigttbn exists at the timan action is commenced,

such jurisdiction may not be diseed by subsequent events.If. neither a person’s residence

nor the location where the person has an intent to remain can be established, the person’s

domicile is that of his or her parents at tme of the person’s birth, See Gates v. Comm'r of

& Sons Metal Prods., Inc. v. Darue En®®gMfg., 545 U.S. 308, 312 (2005); Louisville &
Nashville R.R. Co. v. Mottley, 211 U.S. 149, 154 (1908).
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Internal Revenue, 199 F.2d 291, 294 (10th Cir. 19%P)i{é law assigns to every child at its

birth a domicile of origin. The doicile of origin which the law attributes to an individual is the
domicile of his parents. It continues until amatdomicile is lawfully acquired.”). Additionally,
“while residence and citizenship are not the samperson’s place of residence is prima facie

evidence of his or her citizehip.” McEntire v. KmariCorp., 2010 WL 553443, at *3 (citing

State Farm Mut. Auto. Ins. Co. v. Dyer, 19 F&1, 520 (10th Cir. 1994))A corporation, on

the other hand, is “deemed to be a citizenrgf State by which it has been incorporated and of

the State where it has its pripal place of business.” Gadlin Sybron Int'l Corp., 222 F.3d

797, 799 (10th Cir. 2000)(quotir U.S.C. § 1332(c)(1)).
In this case, two of the Plaintiffs andur of the Defendants are organized as limited
liability companies (“LLC”). _See Complaint d& The Supreme Court of the United States

concluded in_Carden v. Arkoma Assoc., 4945. 185 (1990) that LLCs do not qualify as

corporations under 38 U.S.C. § 1332(c)(1) for pen®od separate from their members. See 494
U.S. at 190. The United States Court of Appéaighe Tenth Circuit henot yet addressed the
guestion how an LLC’s citizenship should be dmieed for diversity jurisdiction purposes.
Every other United States Cowft Appeals has decided, howevtrat for diversity jurisdiction

purposes, an LLC shares its members’ citizgnsli8ee Pramco, LLC ex rel. CFSC Consortium,

LLC v. San Juan Bay Marina, Inc., 435 F.3d 51 554¢1st Cir. 2006)(“Every circuit to consider
this issue has held that the citizenship olinaited liability company is determined by the

citizenship of all of its members.”; Handedan v. Bedford Vill. Assocs. Ltd. P’ship, 213 F.3d

48, 51-52 (2d Cir. 2000)(“ [F]or purposes of diversity jurisdiction, atdichliability company

has the citizenship of its mership.”)(citing_Cosgrove \Bartolotta, 150 F.3d 729, 731 (7th

Cir.1998)); Zambelli Fireworks Mfg. Co., Ine. Wood, 592 F.3d 412, 420 (3d Cir. 2010)(“[T]he
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citizenship of an LLC is determined by ethcitizenship of its members.”); Gen. Tech.

Applications, Inc. v. Exro Ltda, 388 F.3d 114, 1(2th Cir. 2004)(“A limited liability company

organized under the laws of a state is not a corporation and cannot be treated as such under
section 1332 until Congress say$a@tise. It is anunincorporated association, akin to a
partnership for diversity purposeshose citizenship is that of its members.”)(internal citations

omitted); Harvey v. Grey Wolf Drilling Co., 542 F.3d 1077, 1080 (5th Cir. 2008)(“All federal

appellate courts that haveldiessed the issue have reaches same conclusion: like limited

partnerships and other unincorpted associations or entities, the citizenship of a LLC is

determined by the citizenship afl of its members.”); Delay. Rosenthal Collins Grp., LLC,
585 F.3d 1003, 1005 (6th Cir. 2009)(“The general rsléhat all unincqrorated entities -- of
which a limited liability company is one -- hatlee citizenship of eacpartner or member.”);

GMAC Commercial Credit, LLC v. Dillard Dep’ Stores, Inc., 357 F.3d 827, 829 (8th Cir.

2004)(*Holding an LLC's citizenship is that @6 members for diversity jurisdiction purposes,
we are unable, from this record, to deternthecitizenship of GMAG members.”); Johnson v.

Columbia Props. Anchorage, L#37 F.3d 894, 899 (9th Cir. 2006){e therefore join our sister

circuits and hold that, like a pgaership, an LLC is a citizenf every state of which its

owners/members are citizens.”); Rolling Greb&ttdP, LP v. Comcast SCH Holdings, LLC, 374

F.3d 1020, 1022 (11th Cir. 2004)(“Thedfal appellate courts thaave answered this question
have all answered it in the same way: like atkoh partnership, a limiteiability company is a
citizen of any state of which a member of tt@mpany is a citizen. We join them in this
holding.”) Wright and Miller agee that a given LLC has therabined citizenship of every

member of that LLC._See 13F Charles Alan Wrighal., Federal Practice & Procedure: Juris. §

3630 (3d ed. 2017).
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2. Amount in Controversy.

The statutory amount-in-controversy raganent, which presently stands at $75,000.00,
must be satisfied as between a single plaintiff and a single defendant for a federal district court to
have original jurisdiction over the dispute; [daintiff cannot aggregfe independent claims
against multiple defendants to satisfy the amount-in-controversy requirement,” nor can multiple
plaintiffs aggregate their claims against a sirdgéendant to exceed the threshold. Martinez v.
Martinez, No. CIV 09-0281 JB/KBM, 2010 WL 1608884, at *18 (D.N.M. Mar. 30, 2010)
(Browning, J.). If multiple defedants are jointly liable, or joily and severally liable, on some
of the claims, however, the amounts of thosen@damay be aggregated to satisfy the amount-in-

controversy requirement as to défendants jointly liable for theaims. _See Alberty v. W. Sur.

Co., 249 F.2d 537, 538 (10thrCil957); Martinezv. Martinez, 2010 WL 1608884, at *18.

Similarly, multiple plaintiffs may aggregate ehamounts of their claims against a single

defendant if the claims are nt#eparate and distinct.”_Martim. Franklin Capital Corp., 251

F.3d 1284, 1292 (10th Cir. 2001)(Seymour, Cabypgated on other grounds by Dart Cherokee

Basin Operating Co. v. Owens, 185 Ct. 547 (2014). Multiple alms by the same plaintiff

against the same defendant may be aggregated, iethe claims are entirely unrelated. See
14AA Charles A. Wright, Arthur R. Miller, Edwd H. Cooper, Vikram D. Amar, Richard D.

Freer, Helen Hershkoff, Joan E. Steinman, Catherine T. Struve, Federal Practice and

Procedure, Jurisdiction § 3704, at 566-95 (4th28d.1). While the rukeon aggregation sound

complicated, they are not in practice: if a singlaintiff -- regardless whether he or she is the
only plaintiff who will share in the recovery -- can recover over $75,000.00 from a single
defendant -- regardless whether the defendanjdiady liable co-defendants -- then the court

has original jurisdiction over thadispute between that plaintiff and that defendant. The court can
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then exercise supplemental julitttbn over other claims and padi¢hat “form part of the same
case or controversy under Article IIl,” 28 U.S.&1367(a), meaning that they “derive from a

common nucleus or operativact,” United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 725

(1966).
Satisfaction of the amount-in-controwersequirement must be established by a

preponderance of the evidence. See McPhéeere & Co., 529 F.3d at 953. In the context of

establishing an amount-in-controversy, the defendant seeking removal could appear to be bound
by the plaintiffs chosen amount of damageghe complaint, which would seem to allow a
plaintiff to avoid federal jurisdiction “merely by declining tiege the jurisdictional amount [in

controversy].” _McPhail v. Deer& Co., 529 F.3d at 955. The ithd States Court of Appeals

for the Tenth Circuit's decision in McPhail v. & & Co. has foreclosed such an option from a

plaintiff who wishes to remain in state coui¥icPhail v. Deere & Co. holds that a defendant’s

burden in establishing jurisdictionfacts is met if the defendant proves “jurisdictional facts that
make it possible that $75,000 is in play.” 529 F.3d at 955.

The Supreme Court recently clarified thadefendant seeking removal to federal court
need only include in the notice cdmoval a plausible allegatidhat the amount in controversy

exceeds the jurisdictional thredtl. See Dart Cherokee Basin Operating Co. v. Owen, 135 S.

Ct. 547, 554 (2014). The district court shouwdnsider outside evidence and find by a
preponderance of the evidence whether the amauobntroversy is satisfied “only when the

plaintiff contests, or the couluestions, the defendant’'s agi&ion.” Dart Cherokee Basin

Operating Co. v. Owen,. 135 S. Ct. at 554.

LAW REGARDING FEDERAL-QUESTION JURISDICTION

A federal district court ha%original jurisdiction of allcivil actions arising under the
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Constitution, laws, or treaties of the Unit&lates.” 28 U.S.C. § 1331. Federal-question
jurisdiction exists when “a federal question iggented on the face of the plaintiff's properly

pleaded complaint.”_Caterpillar, Inc. v.iMams, 482 U.S. 386, 392 (1987)(citing Gully v. First

Nat'l Bank, 299 U.S. 109, 112-13 (1936)). As “theaster of the claim,” the plaintiff may
choose to sue in state court rather than inréddsourt “by exclusive reliance on state law.”

Caterpillar, Inc. v. Wliams, 482 U.S. at 392.

The defendant may not try to sneak a feldguastion through the back door by raising a
federal defense, for “it is now settled law thatase may not be removiedfederal court on the
basis of a federal defense . . . even if the defemsnticipated in the plaintiff's complaint, and
even if both parties concede that the fedelalense is the only question truly at issue.”

Caterpillar, Inc. v. Williams, 482 U.S. at 3498iting Franchise Tax Bd. v. Constr. Laborers

Vacation Trust, 463 U.S. 1, 12 (1983)). See Nicodemus v. Union Pac. Corp., 318 F.3d 1231,

1236 (10th Cir. 2003)(“It is well settled thata][ defense that raises a federal question is

m

inadequate to confer federplrisdiction.” (quoting Merrell Dow Pharmaceuticals, Inc. v.

Thompson, 478 U.S. 804, 808 (1986))). While a pltirstifree to plead a federal question in his
complaint, “a defendant cannot, merely by injectnfgderal question into an action that asserts
what is plainly a state-law claim, transform tetion into one arising under federal law, thereby

selecting the forum in which the claim shalllligated.” Caterpillar, Inc. v. Williams, 482 U.S.

at 399. Even the plaintiff can only go so faattempting to invoke federal-question jurisdiction,
because “[a]ny statements in the complaint Wigo beyond a statement of the plaintiff's claim
and anticipate or reply to agivable defense are to be disregal’ in deciding whether federal-

guestion jurisdiction exists. Mescalero Apachribe v. Martinez, 519 F.2d 479, 481 (10th Cir.

1975).
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In addition to the requirement that the federal question appear on the complaint’s face, a
“plaintiff's cause of action must either be (i) creabsdfederal law, or (ii) if it is a state-created
cause of action, ‘its resolution must necessarity ttn a substantial question of federal law.”

Nicodemus v. Union Pac. Corp., 318 F.B231, 1235 (10th Cir. 2003)(quoting Merrell Dow

Pharmaceuticals, Inc. v. Thompson, 478 WAS808). As for the second method, beyond the

requirement of a substantial question of fedenaldathe case’s heart, the federal question must

also be “contested.” Grable & Sons Metal Prods. v. Darue Eng’g & Mfg., 545 U.S. 308, 313

(2005). Finally, the exercise of federal-question jurisdiction must also be “consistent with
congressional judgment about the sound divisidbriabor between state and federal courts

governing the applicatioof § 1331.” _Grabl& Sons Metal Prods. v. Darue Eng’'g & Mfg., 545

U.S. at 313. In particular, the court mustedmine whether recognition of federal-question
jurisdiction will federalize a “garden variety”ade law claim that will overwhelm the judiciary

with cases traditionally hearnd state courts._ Grable &08s Metal Prods. v. Darue Eng'g &

Mfg., 545 U.S. at 318-19 (explainirigat “there must always k@ assessment of any disruptive
portent in exercising federal jgdiction” in accepting “garden xiaty” state law claims).

In Bar J Sand & Gravel, Inc. v. w.dil N.M. Inc., No. Civ. 05-800JBWPL, 2005 WL

3663689 (D.N.M. Sept. 29, 2005)(Browning, J.), thertitiis complaint stated causes of action
for breach of contract, breach of the coveraingood faith and fair dealing, and unfair trade
practices. _See 2005 WL 3663689, at *7. The mlidats argued that faderal question was
apparent on the face of the complaint
because, as a necessary first stepawipg a breach of contract, Bar J [Sand and
Gravel, Inc.] must show that a valid caadt actually exists between Bar J and the
Defendants. To establish that the parties entered into a valid contract, Bar J must
show that all conditions precedent wenet, including Bar J's possession of a

valid [Sand and Gravel] Permit [that tReieblo of San Felipe issued to Bar J
Trucking, Inc.]. In turn, whether Bar[3$and and Gravel, Inc.] acquired a valid
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Permit requires reference to the fedewgulations govermg the issuance of

those permits.Reaching the last link in their chain of argument, the Defendants

assert that the federal question is whethe creation of the Permit complied with

those regulations.
2005 WL 3663689, at *8 (internal citans omitted). The Court deteined that the defendants’
argument confused “a condition precedent to cehparformance with a condition precedent to
contract_formation” and that the argument wasing an issue of federal law as a potential
defense, rather than as an element of the gfantase; as such, the issue did not appear on the
face of the plaintiffs complaint. 2005 WB663689, at *8-9 (emphasis in original). The
defendants also argued that wiestthe plaintiffs validly asghed the Permit to the defendants
raised an issue of federal law, because, “[ujfidderal regulations, an assignment of the Permit
would be invalid without approvdby the Secretary of the Interf; the Court rejected this
argument, because the plaintiff did not requesidication of any assignment” in the complaint,

and the Court determined the plaintiff wastjfied in that choice. 2005 WL 3663689, at *9.

The Court further determined that the Supré@oairt’'s decision in Grdbe & Sons Metal Prods.

v. Darue Eng’'g & Mfg. did not change the result, because,

[u]nlike Grable, Bar J does not premisehliteach of contract claim on any point

of federal law. Bar J does not assirat it has a right to recover from the

Defendants because of the existence ofieséederal law. Bar J argues neither

that the Defendants violated a federaltte nor that the [contract’s] validity

requires the interpretation or applicatioh any provision of the United States

Code.
2005 WL 3663689, at *12 (internal citations omitted)he Court concluded that, because the
plaintiff grounded its right to tef in “basic contract law, without “referencing any federal
law,” the well-pleaded complaint did not raiseissue of federal law and, thus, the Court did not
have federal-question jurisdiien. 2005 WL 3663689, at *13.

In Olsen v. Quality Continuum Hospice, Inc, 380 F. Supp. 2d 1225 (D.N.M.
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2004)(Browning, J.), the Court determined that greentiff's claims did not present any federal
guestions; although the plaih asserted that the defendanbhated the “United States Social
Security Act of 1965 [and].. the Medicare programi® the Court concluded that those
provisions do not create a private right of actiod,&hus, did not create the plaintiff's causes of
action. 380 F. Supp. 2d at 1229. Teurt also determined thdiecause the plaintiff's causes
of action were essentially medi malpractice claims and arose under New Mexico common law
or New Mexico statutes, theyonld not depend on resolution ofjaestion of federal law. See
380 F. Supp. 2d at 1230-31.

OKLAHOMA CHOICE OF LAW

As the Court previously lsanoted, where “a plaintiff invokea federal district court’s
diversity jurisdiction, the disttt court looks to the forum ate’'s choice-of-law rules to

determine which state’s substantive law to appMltint v. North Carolina Logistics, Inc., 193 F.

Supp. 3d 1253 (D.N.M. 2016)(Browning, J.)(citingpBeCola Bottling Co. v. PepsiCo, Inc., 431

F.3d 1241, 1255 (10th Cir.2005)). Oklahoma’s contraathoice-of-law jurisprudence is rooted
in a directive from 15 Okla. Stat. § 162, whiphovides: “A contractis to be interpreted
according to the law and usage of the place whésdadtbe performed, or, if it does not indicate
a place of performance, according to the law ard@®f the place where it is made.” 15 Okla.
Stat. § 162. Remarkably, this statutory texd femained unchanged since Oklahoma’s territorial
days. _See Stat. 1890, § 8641 R1910, § 956; Comp. Stat. § 504D21)(“A contract is to be
interpreted according to the laamd usage of the place where itasbe performed, or, if it does
not indicate a place gferformance, according to the lawdausage of the place where it is

made.”). The Supreme Court of Oklahoma helanama Processes v. Cities Serv. Co., 1990

"3 Social Security Act of 1965, Pub. L. 87, 79 Stat. 286, and Medicare Prescription
Drug, Improvement, and Modernization Act of 2003, Pub. L. 108-173, 117 Stat. 2066.
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OK 66, 796 P.2d 276, that 15 Okla. S&t162 does not default to theary lex loci contractus

rule,”* but rather that the state Legiture intended to make the default rule lex loci solutiGnis,

with lex loci contractus only becoming the irgeetive rule when aantract does not specify

where performance is supposed to occur. See Panama Processes v. Cities Serv. Co., 1990 OK

66, 1 26, 796 P.2d at 287. The Supreme Court of Oklahoma has stated:

Section 162 is not a decédron of the rule ofex loci contractus, as [the Plaintiff]
maintains, but instead is a declaration tiexterally a contract is to be interpreted
under the rule offex loci solutionis, the law of the place of germance. It is only
when there isi0 indication in the contract where performance is to occur that the
interpretation would apply thiex loci contractus rule. In this situation, we look

to the contract to determine if there iplace of performancedicated; if there is,

the law of the place of performance controls under our statute, and there is no
need to determine the law thfe place where the contract was made, nor to adopt
any other approach to determine the applicable law.

Panama Processes v. Citlesrv. Co., 1990 OK 66, § 26, 796 P.2d at 287. The Supreme Court

of Oklahoma later carved out @&w- but only two -- exceptions toishinterpretive hierarchy: (i)
contracts for sales agfoods under Article Il of the Unifax Commercial Code; and (ii) motor

vehicle insurance contracts. See Bohanndllstate Ins. Co., 1991 OK 64, 820 P.2d 787, 795.

Oklahoma recognizes parties’ selection of digalar state’s law tacontrol a contract

"Black’s Law Dictionary defines this rule &slhe law of the place where a contract is
executed or to be performed. See Bladkdsv Dictionary 995 (10th ed. 2014). Black's Law
Dictionary then explains:

“The lex loci contractus controls the nature, consttion, and validity of the
contract; and on this broad foundation e of contracts, founded on necessity
and commercial convenience, is said toenbeen originally established. If the
rule were otherwise, the citizens of ormgtry could not safelgontract, or carry
on commerce, in the territories of another.”

Black’s Law Dictionary 995 (10th ed. 2014)( qugfi2 James Kent, Commentaries on American
Law 454 (George Comstock ed., 11th ed. 1866).

"Black’s Law Dictionary defines this term as “[t]he law of the place where a contract is
to be performed (esp. by paymentBlack’s Law Dictionary 995 (10th ed. 2014).
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agreement as long as the seledtad is not contrary to Oklahaars established public policy.

See, e.g., Dean Witter Reynolds, Inc. v. Shear, 1990 OK 67 § 6 n.12, 796 P.2d at 299 n.12

(stating choice-of-law clause may lnwalidated if: (i) applicatiomof the chosen law is “contrary
to a fundamental policy” of a statgth a greater interest the controversy; (ii) that state’s law
would govern absent a choice-of-law proersiin the contract)(emphasis omitted)(citing
Restatement (Second) of Conflict of Laws 8 1887(1))). The selection of a particular state’s

laws can be implicit, see Atchison, T. & S. F. Ry. Co. v. Smith, 1913 OK 162, { 16, 132 P. 494,

497, or explicit_see Carmack v. Chem. Bahk. Trust Co., 1975 OK 77, 536 P.2d 897. On the

flip side, if another state’s law would beprgnant to Oklahoma’s established law or public
policy, Oklahoma law will govern the contract, trumgithe parties’ choice of law. See Pate v.

MFEA Mut. Ins. Co., 1982 OK CIV APP 36, 1 11, 6B®d 809, 811 (stating thaeneral rule”

does not apply if the law of that place is “contrémthe law or public gy of the state where

enforcement of the contract is aifeted”)(citing Telex Corp. v. Hamiltoff 576 P.2d 767 (1978)

and_Clark v. First. Nat. Bk, 59 Okla. 2, 157 P. 96 (1916)).

Oklahoma law on what state’s law Oklahoneguires federal court® apply when a
contract has multiple places of performance remaicarce, but it points in the direction of
applying the law of the state ofetprincipal place of performancdn 1913, jussix years after

Oklahoma became a state, Atchison, T. & R¥. Co. v. Smith, 38 Okla. 157, 132 P. 494, the

Supreme Court of Oklahoma congdkd that the law of the primgal place of performance should
govern an agreement when a cocfsaparties contemplatmore than one pta of performance.

See Atchison, T. & S.F. Ry. Co. v. Smith32 P. at 496. In 1990, the Supreme Court of

"®At least in the Westlaw version of its opinionPate v. MFA Mut. Ins. Co. as of April
11, 2017, the Court of Appeals @klahoma miscites this case as “Telex Corp. v. Hamilton,
OKl.,” but cites the correct reporter infortiwan. See Pate v. MFA Mut. Ins. Co., 1982 OK CIV
APP 36, 1 11, 649 P.2d 809, 811. The Court makes@ction to the citation in the body text.
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Oklahoma revisited this question for the first timeseventy-seven yeairs Panama Processes v.

Cities Serv. Co. Inthat cagbe Supreme Court of Oklahoma neddo decide whether the laws

of Brazil or New York should govern a letter ajreement between a minority shareholder and

the majority shareholder of a Brazilian corgiion. See Panama Processes v. Cities Serv. Co.,

796 P.2d at 278-79. The parties had negotiateddseggned the agreement in New York at the
majority shareholder’s principal place of mess, but the Supreme Court of Oklahoma
concluded that the contract was to be performedajor part in Brazil even though some of the

contract was to be performed in New York.e$anama Processes vti€d Serv. Co., 796 P.2d

at 288. The Supreme Court of Oklahoma hbkt Brazil's law shoul govern, because Brazil

was the principal place of performance. $amama Processes v. Cities Serv. Co., 796 P.2d at

287-88.

LAW REGARDING MOTIONS FOR SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows that there is noujee dispute as to anyaterial fact and the
movant is entitled to judgment as a matter of laed. R. Civ. P. 56(a). “The movant bears the
initial burden of ‘show[ing] tht there is an absence ofidence to support the nonmoving

party’s case.” _Herrera v. Santa Fe Pub. Sch., 956 F. Supp. 2d 1191, 1221 (D.N.M.

2013)(Browning, J.)(quoting Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th

Cir. 1991)). _See Celotex Comp. Catrett, 477 U.S. 317, 323 (1986).

Before the court can rule on a party’stion for summary judgment, the moving party
must satisfy its burden of production in one of two ways: by putting evidence into the
record that affirmatively disproves anemient of the nonmoving party’s case, or by
directing the court’s attentioiw the fact that the non-moving party lacks evidence on an
element of its claim, “since a complete fail@feproof concerning aassential element of

the nonmoving party’s case necessarily rend#rgther facts immatel.” Celotex, 477

U.S. at 323-25. On those issues for whiclbears the burden gdroof at trial, the
nonmovant “must go beyond the pleadings and designate specific facts to make a
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showing sufficient to establish the existencamflement essential to his case in order to
survive summary judgment.”_CardogoCalbone, 490 F.3d 1194, 1197 (10th Cir. 2007).

Plustwik v. Voss of Norway ASA, 2013 W1945082, at *1 (D. Utah May 9, 2013)(Sam, J.)

(emphasis added). “If theoving party will bear the burden gfersuasion at trial, that party
must support its motion with credigdbevidence -- using any oféhmaterials specified in Rule

56(c) -- that would entitle it to a directed vetditcnot controverted at trial.”_Celotex Corp. v.

Catrett, 477 U.S. at 331 (Brennah, dissenting)(emphasis in origin&l). Once the movant
meets this burden, rule 56 requires the nonmovimty pa designate speatfifacts showing that

there is a genuine issue for trial. See @dCorp. v. Catrett, 477 U.S. at 324; Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 256 (1986).

The party opposing a motion for summary jodmnt must “set forth specific facts
showing that there is a genuine issue for trialoathose dispositive matters for which it carries

the burden of proof.”_Applie&Genetics Int'l, Inc. v. First Afliated Sec., Inc., 912 F.2d 1238,

1241 (10th Cir. 1990). _ See Vitkus v. Beatrice Co., 11 F.3d 1535, 1539 (10th Cir. 1993)

(“However, the nonmoving party may not rest onpisadings but must sérth specific facts

showing that there is a genuine issue for trialoahose dispositive matters for which it carries
the burden of proof.”)(internadjuotation marks omitted). Rule 56(c)(1) provides: “A party
asserting that a fact . . . is genuinely dispumust support the assertion by ... citing to
particular parts of materials in the record, uathg depositions, documents, electronically stored

information, affidavits or declarations, stiptias (including those made for purposes of the

""Although the Honorable William J. Brennadr., Associate Justice of the Supreme
Court of the United States of Aarica, dissented in_Celotex Corp. v. Catrett, this sentence is
widely understood to be an acate statement of the lawSee 10A Charles Allen Wright &
Arthur R. Miller, Federal Practice anddeedure § 2727, at 470 (3d ed. 1998)(“Although the
Court issued a five-to-four decision, the miajo and dissent both agreed as to how the
summary-judgment burden of proof operates; tthieggreed as to how the standard was applied
to the facts of the case.”).
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motion only), admissions, interrogatory answertber materials.” Fed. KCiv. P. 56(c)(1). It
is not enough for the party opposing a propeulyp®rted motion for summary judgment to “rest

on mere allegations or denials of his pleadihg&nderson v. Liberty Lobby, Inc., 477 U.S. at

256. See Abercrombie v. City of Catoo886 F.2d 1228, 1231 (10th Cir. 1990); Otteson v.

United States, 622 F.2d 516, 519 (10th Cir. 3080]nce a properly supported summary
judgment motion is made, the opposing party may rest on the allegats contained in his
complaint, but must respond with specific fadiswing the existence of a genuine factual issue
to be tried.”)(citation and internal quotation marks omitted).

Nor can a party “avoid summary judgmentrepeating conclusory opinions, allegations

unsupported by specific facts, or speculation.” Colony Nat!| @o. v. Omer, No. CIV 07-2123

JAR, 2008 WL 2309005, at *1 (D. KaJune 2, 2008)(Robinson, 8ijing Argo v. Blue Cross &

Blue Shield of Kan., Inc., 452 F.3d 1193, 1199 (1Cth 2006); Fed. R. Civ. P. 56(e)). “In

responding to a motion for summaudgment, ‘a party cannotsteon ignorance of facts, on
speculation, or on suspicion and may not escsgpmmary judgment in the mere hope that

something will turn up at trial.” _Caolny Nat'l Ins. Co. v. Omer, 2008 WL 2309005, at *1

(quoting_Conaway v. Smith, 853 F.2d 789, 794 (10th Cir. 1988)).

To deny a motion for summarydggment, genuine factual issuasist exist that “can be
resolved only by a finder of fact because they measonably be resolved in favor of either

party.” Anderson v. Liberty Lobby, Inc., 477 U&. 250. A mere “satilla” of evidence will

not avoid summary judgment. Vitkus ve&rice Co., 11 F.3d at 39 (citing Anderson V.

Liberty Lobby, Inc., 477 U.S. at 248). Rather, there must be sufficient evidence on which the

fact finder could reasonably find for the nonmayparty. _See Anderson v. Liberty Lobby, Inc.,

477 U.S. at 251 (quoting Schuylkill & Dauphimprovement Co. v. Munson, 81 U.S. 442, 448
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(1871)); Vitkus v. Beatrice Co., 113¢ at 1539. “[T]here is no ewdce for trialunless there is

sufficient evidence favoring the noowing party for a jury to return a verdict for that party. If
the evidence is merely colorable . . . or issighificantly probative, . . . summary judgment may

be granted.” _Anderson v. Liberty Lobby, Inc., 477 U.S. at 249 (citations omitted). Where a

rational trier of fact, consideng the record as a wholepwd not find for the nonmoving party,

there is no genuine issue for trial. See MdtgasElec. Indus. Co. v. Zenith Radio Corp., 475

U.S. 574, 587 (1986).
When reviewing a motion fsummary judgment, the cowhould keep in mind certain
principles. First, the court’s role is not to igke the evidence, but to assess the threshold issue

whether a genuine issue exists as to mateaetsfrequiring a trial. See_Anderson v. Liberty

Lobby, Inc., 477 U.S. at 249. Second, the ultimaeddrd of proof is relevant for purposes of
ruling on a summary judgment,duthat, when ruling on a sunamy judgment motion, the court
must “bear in mind the actual quantum and quadt proof necessary to support liability.”

Anderson v. Liberty Lobby, Inc.,7% U.S. at 254. Third, theoart must resolve all reasonable

inferences and doubts in the nonmoving party’s faand construe all evéahce in the light most

favorable to the nonmoving party. Seant v. Cromartie, 526 U.S. 541, 550-55 (1999);

Anderson v. Liberty Lobby, Inc., 477 U.S. at 255 (“The evidence of the non-movant is to be

believed, and all justifiable infenees are to be drawn in his/éa.”). Fourth, the court cannot

decide any issues of credibility. Sead®rson v. Liberty Lobby, Inc., 477 U.S. at 255.

There are, however, limited circumstan@esvhich the court may disregard a party’s
version of the facts. This doctrine developed mobustly in thequalified immunityarena. In

Scott v. Harris, 550 U.S. 372 (2007), the Suprédourt concluded thaummary judgment was
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appropriate where video evidence “quite clearly ditted” the plaintiff's version of the facts.
550 U.S. at 378-81. The Supreme Court explained:

At the summary judgment stage, facts mstviewed in the light most favorable
to the nonmoving party only if there is a fgene” dispute as to those facts. Fed.
Rule Civ. Proc. 56(c). As we hawmphasized, “[w]hen the moving party has
carried its burden under Rule 56(c), dfgponent must do more than simply show
that there is some metaphysical doubt ashto material facts . ... Where the
record taken as a whole could not lemdational trier of fact to find for the
nonmoving party, there is no ‘genuinesue for trial.” _Matsushita Elec.
Industrial Co. v. Zenith Radio Corp475 U.S. [at] 586-587 . . . (footnote
omitted). “[T]he mere existence sbme alleged factual dispute between the
parties will not defeat an otheneisproperly supported motion for summary
judgment; the requiremem$ that there be ngenuine issue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc., 477 U.@at] 247-248 . . . . When opposing
parties tell two different stories, one which is blatantlycontradicted by the
record, so that no reasonable jury cobddieve it, a court should not adopt that
version of the facts for purposesrafing on a motion for summary judgment.

That was the case here witbgard to the factualdgse whether respondent was
driving in such fashion as to endangemuman life. Respondent’s version of
events is so utterly discredited by tlezard that no reasonabjury could have
believed him. The Court of Appealtiaild not have relied on such visible
fiction; it should have viewed the factstime light depicted by the videotape.

Scott v. Harris, 550 U.S. at 380-81 (emphasis in original).

The Tenth Circuit applied thidoctrine in Thomson v. Sdliake County and explained:

[Blecause at summary judgment veee beyond the pleading phase of the
litigation, a plaintiff's vergon of the facts must findupport in the record: more
specifically, “[a]s with any motion fosummary judgment, when opposing parties
tell two different stories, one of which datantly contradicted by the record, so
that no reasonable jury caubelieve it, a court shouldot adopt that version of

the facts.” _York v. City of La Cruces, 523 F.3d 1205, 1210 (10th Cir. 2008)
(quoting Scott, 550 U.S. at 380); see also Estate of Larsen ex rel. Sturdivan v.
Murr, 511 F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cty., 584 F.3d at 1312 (braaketisted). “The Tenth Circuit, in Rhoads

v. Miller, [352 F. App’x 289 (10th Cir. 2009)(Tymkovich, J.)(unpublish€fexplained that the

"®Rhoads v. Miller is an unpubhed opinion, but the Coucan rely onan unpublished
opinion to the extent its reasoned analysis isyasise in the case before it. See 10th Cir. R.
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blatant contradictions of the record musé supported by more than other witnesses’

testimony[.]” Lymon v. Aramark Corp., 728 Supp. 2d 1222, 1249 (D.N.M. 2010)(Browning,

J.)(citation omitted), aff'd, 499 F. App’x 771 (10th Cir. 2012).

In evaluating a motion for summarydgment based on qualified immunity, we
take the facts “in the light nsb favorable to the partysserting the injury.”_Scott

v. Harris, 550 U.S. 372, 377 (2007). “[T]his usually means adopting . . . the
plaintiff's version of thefacts,” id. at 378, unless thatersion “is so utterly
discredited by the record that no reasoegbty could have believed him,” id. at
380. In _Scott, the plaintiff's testiomy was discredited by a videotape that
completely contradicted higersion of the events. 550 U.S. at 379. Here, there is
no videotape or similar evidence in the mecto blatantly comadict Mr. Rhoads’
testimony. There is only bér witnesses’ testimony to oppose his version of the
facts, and our judicial system leaves credibility determinations to the jury. And
given the undisputed fact of inyr Mr. Rhoads’ alcoholism and memory
problems go to the weight of his testimony, not its admissibility . . . . Mr. Rhoads
alleges that his injuries resulted fraanbeating rendered ithiout resistance or
provocation. If believed by the jury, thevents he describes are sufficient to
support a claim of violation of clearkgstablished law under Graham v. Connor,
490 U.S. 386, 395-96 (1989), and this court’s precedent.

Rhoads v. Miller, 352 F. App’x at 291-4ihternal quotation marks omitted). See Lymon v.

Aramark Corp., 728 F. Supp. 2d at 1249-50 (quotihgdrls v. Miller, 352 FApp’x at 291-92).

In a concurring opinion in_ Thomson v. Salt Lake County, the Honorable Jerome A. Holmes,

United States Circuit Judge for the United St&iesrt of Appeals for th&@enth Circuit, stated

32.1(A) (“Unpublished opinions are not precedaintbut may be cited for their persuasive
value.”). The Tenth Circuit has stated:

In this circuit, unpublished orders are notding precedent, . . . and we have generally
determined that citation tanpublished opinions is ndavored. However, if an
unpublished opinion or order and judgment hzersuasive valugith respect to a
material issue in a case andwid assist the court in itsgiosition, we allow a citation to
that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10ih 2005)(citations omitted). The Court
concludes that Rhoads v. Mill, Lobozzo v. Colo. Dep't of Corr., 429 F. App’x 707 (10th Cir.
2011), United States v. Ceballos, 355 F. Apg26 (10th Cir. 2009), and United States v.
Aragones, 483 F. App’x 415 (10thir. 2012), have persuasive valwith respect to material

issues, and will assist the Cour its preparation of thislemorandum Opinion and Order.
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that courts must focus first dhe legal question of qualifiednmunity and “determine whether
plaintiff's factual allgations are sufficiently grounded ithe record such that they may
permissibly comprise the universe of facts thit serve as the foundation for answering the
legal question before the colrefore inquiring into whethethere are genuine issues of
material fact for resolution by the jury. 5%43d at 1326-27 (Holmes, J., concurring)(citing

Goddard v. Urrea, 847 F.2d 765, 770 (11th €888)(Johnson, J., dissenting))(observing that,

even if factual disputes existhese disputes are irrelevant tlee qualified immunity analysis
because that analysis assumes tliditsaof the plaintiffs’ facts”).

LAW REGARDING MOTIONS TO STRIKE

Rule 12(f) of the Federal Rdef Civil Procedures provides:

() Motion to Strike. The court may strike from pleading an insufficient
defense or any redundant, immaterial, impertinent, or scandalous matter.
The court may act:

(2) on its own; or

(2) on motion made by a partyther before responding to the
pleading or, if a response is not allowed, within 21 days
after being servedith the pleading.

Fed. R. Civ. P. 12(f). Professors Charlesdhfriand Arthur Millerhave recognized, however,
that such motions are not favoredlagenerally, should be denied:

The district court possesses consideralideretion in disposing of a Rule 12(f)
motion to strike redundant, impertinentnmaterial, or scandalous matter.
However, because federal judges have made it clear, in numerous opinions they
have rendered in many substantive contekigt Rule 12(f) motions to strike on

any of these grounds are not favored, often being considered purely cosmetic or
“time wasters,” there appears to be genpdicial agreement, as reflected in the
extensive case law on the subjectattithey should bedenied unless the
challenged allegations have no possib#ation or logicalconnection to the
subject matter of the controversy . . ..
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5C C. Wright & A. Miller, Federal Prace & Procedure § 1382, at 433-36 (3d. ed.

2004)(footnotes omitted). Accord Burget v. @apW. Sec., Inc., No. CIV-09-1015-M, 2009

WL 4807619, at *1 (W.D. Okla. December 8, 2009)@¢-LaGrange, C.J.)(citing_Scherer v.

U.S. Dep'’t of Educ., 78 F. App’x 687, 689 (10thr. 2003)(unpublished))(“While motions to

strike are generally disfavoredgetlecision to grant a motion to &&iis within the discretion of
the court.”).
“Allegations will not be stricken as immait&@ under this rule unless they have no

possible bearing on the controwef's Estate of Gonzales v. AAA Life Ins. Co., No. CIV 11-

0486 JB/WDS, 2012 WL 1684599, at *5 (D.N.M. May 8, 2012)(Browning, J.)(quoting Sai

Broken Arrow C, LLC v. Guardian Emergency Vehicles, Inc., No. 09-CV-0455-CVE-FHM,

2010 WL 132414, at *5 (N.D. Okla. January 8, 2010)¢(5gh). “The Court must be convinced
that there are no questioosfact, that any questiordf law are clear and nat dispute, and that

under no set of circumstances could the defesaseseed.” Friends of Santa Fe Cnty. v. LAC

Minerals, Inc., 892 F. Supp. 1333, 1343 (D.N.M. 1995)(Hansen, J.)(quoting Carter-Wallace, Inc.

v. Riverton Lab., Inc., 47 F.R.D. 366, 368 (S.D¥N1969)(Cannella, Jij{ternal quotation

marks omitted). Professors Wright and Miller have also commented on what constitutes
“immaterial” matter in the context of a motion strike. “Immaterial’ matter is that which has
no essential or important relationship to theroldor relief or the defenses being pleaded, or a
statement of unnecessary partésl in connection with and seriptive of that which is
material.” 5C Wright & Miller,_sup, 8 1382, at 458-60 (footnotes omitted).

Moreover, “[o]nly material included in algading’ may be theubject of a motion to
strike, and courts have been unwilling to dams the term broadly. Motions, briefs, . . .

memoranda, objections, or affidavits may not ttacked by the motion to strike.” Dubrovin v.
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Ball Corp. Consol. Welfare Ben. Planrf&mps., No. 08-CV-00563-WYD-KMT, 2009 WL

5210498, at *1 (D. Colo. Dec. 23, 2009)(Wiley, JAccord Ysais v. N.M. Judicial Standard

Comm’n, 616 F. Sup®d 1176, 1184 (D.N.M. 2009)(Browning].)(citing_Searcy v. Soc. Sec.

Admin., 956 F.2d 278, 1992 WL 43490, at *1, *40(1 Cir. 1998)(unpublished table
decision))(“Generally . . . matns, briefs, and memoranda may bet attacked by a motion to
strike.”). “The Federal Rules of Civil Procedwtefine ‘pleadings’ as eomplaint or third-party
complaint; an answer to a complaint, a thirdtpaomplaint, a counterclaim, or a crossclaim;

and, ‘if the court orders one, a reply to an amstv Ysais v. N.M. Judicial Standard Comm’n,

616 F. Supp. 2d at 1184 (quoting Fed. R. Civ. P. 7(a)).
“Striking a pleading or part of a pleading is a drastimedy and because a motion to
strike may often be made as a dilatory tagtiotions to strike under Rei112(f) generally are

disfavored.” _Estate of Gonzales v. AAAfe Ins. Co., 2012 WL 1684599, at *5 (quoting Sai

Broken Arrow C, LLC v. Guardian Emergen¥ghicles, Inc., 2010 WI132414, at *5)(internal

guotation marks omitted)). “The exception to ghigiciple is that a Court may ‘choose to strike

Ysais

a filing that is not allowed by local rule, suchasurreply filed without leave of court.

v. N.M. Judicial Standard Comm’n, 616 F. Supp. 2d at 1184 (citing In re Hopkins, 162 F.3d

1173, 1998 WL 704710, at *3 n.6 (10th Cif98)(unpublished table decision)).

For example, in_Skyline Potato, Co., Inc.Hi-Land Potato, Co., Inc., No. CIV 10-698, 2012

WL 6846386 (D.N.M. December 31, 2012)(Browning, thi Court denied a motion to strike a
letter filed with the Court, because the letteas not a pleading and dibt pertain to either
party’s legal defenses or arguments -- thetedkpressed one partyssition regarding whether
the Court should rule on summgngdgment motions pending at tkhse of a bench trial. _See

2012 WL 6846386, at *6. Similarly, in GreAim. Ins. Co. v. Crabtree, No. CIV 11-1129
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JB/KBM, 2012 WL 3656500 (D.N.M. August 23, 20{RBrowning, J.), the Court denied a
plaintiff's motion to strike exhibits attached tioe defendant’s motion to dismiss, because they

were neither pleadings nor irrelevant. See 2012 WL 3656500, at *18. led@Qapital, Inc. v.

Gibson, 2007 WL 5685131 (D.N.M. September 27, 2@Dwning, J.), the Court refused the
plaintiff’'s request to strike enotion to dismiss because rule fZpplies only to pleadings, and

not to a motion to dismiss. See 2007 WL 56Rb at *18. In Estate of Anderson v. Denny’s,

Inc., No. CIV 12-0605 JB/GBW, 2013 WL 69080D.N.M. February 7, 2013)(Browning, J.),
the Court denied the plaintiff's request to lgtria notice of completion of briefing for similar
reasons. See 2013 WL 690809, at *12.

DELAWARE MERGER LAW

For the first century after Delaware’s 179atst constitution authorized it to charter
corporations, see Del. Const. art. VIII, 8§ 8 (2),%he state did so at glacial pace. For four
decades, an average of only one busipess/ear incorporated in the stdlélhen, feeling that
even this small number disadvantaged the state in business cdfittiaetstate legislature nearly

brought the glacier to a staritiy imposing onerous reguians on corporat certificationt*

"“This rate is based on tf@ourt’s calculation. One @orporation took place over the
time period 1792 to 1800.__See 2 Del. Laws 1025-1379; 3 Del. Laws 3-113. Twelve
incorporations took place 1800-181&ee 3 Del. Laws 119-399;2%kl. Laws 3-343. Eighteen
incorporations took place befoenactment of a new state congion in 1831. _See 6-8 Del.
Laws.

8ln 1819, the Supreme Court of the United &dteld in the landmark case Dartmouth
College v. Woodward, 17 U.§4 Wheat) 518 (1819), that a corpte charter is a contract
between the state and the corporation, andttigastate cannot unilaterally change a corporate
charter without running afoul of Article I, Seatid0 of the Constitution of the United States of
America, which bars states from enacting lawsctviwould impair the obligations of contract.
See U.S. Const. art. | 8 8. In response, stageame warier aboutauting corporate charters.

8Under the Delaware General Incorporatiort 8£1875, 15 Del. Laws 3, for instance, a
business that wished to incorpt# in the state needed to hatdeast two Delawareans sign a
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The state climate began to change vis-aedorations at the turn of the twentieth
century._See generally Russell Carpenter Larcbhe Delaware Corporation 4 (2013)(1937).
The citizenry was the first to warm to welcomingrsgorporations into thstate, using the state
constitutional convention of 189% supplant the state legisla¢’s exclusive authority to
incorporate businesses via specifa@tstacts with a general corpoaattilaw. _See Del. Const. art.
IX, 8 2 (1897). The legislature did not, howeveg too far behind. Ecting Delaware’s first
version of the General Corporation LawetHollowing year, the legislature simplified
incorporation procedures, lowered corporate taaed,granted corporations broad powers. See
Act of March 10, 1899, 21 Del. Laws 303.

The change’s timing, from Delaware’s persipee, could not have been more propitious.
A quarter century of economic developmemcsi the Civil War had interlinked regional
American economies as never befSrea truth first hammered home via a golden spike
connecting east and west abfontory Point in Utah in 1889and then increasing with the rise

of the first nationwide monopolieand trusts in American hiaty. See, e.g., H.W. Brands,

certificate of incorporation that the businesenttcould submit to an associate judge of the
Superior Court in the county where the aspiranpa@tion planned to be situated. The business
could submit the certificate ta judge only during a court eation and only after having
published advanced notice of thigian in the country newspaper fat least thirty days. See 15
Del. Laws 3. If the assae judge found nothing objectidsla or detrimental to the
commonweal in the aspirant corporation’s objeetsicles, or conditiosy, then the would-be
corporation needed to post notice of this actiothencountry newspaper fat least three weeks.
See 15 Del. Laws 3. If no omaised an objection tilve incorporation ovehat time period, then
the judge -- in the next term of court -- had th&apto file the incorporigon certificate with the
Delaware Secretary of State. See 15 Del. Laws 3.

8See, e.g., H.W. Brands, American ColassThe Triumph of Capitalism, 1865-1890, at
43-69 (Oxford History othe United States)(2011).

8At the culmination of a three-day cereny at Promontory Point stretching May 8-10,
1869, Civil War veterans from both the Union @hd Confederacy collégely tapped a golden
spike into the last tie on the transcontinentaloadl. _See Stephen E. Ambrose, Nothing Like It
in the World: The Men Who Built the Transcontinental Railroad 356-368 (2000).
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American Colossus: The Triumph of Capsgahi, 1865-1890, at 43-69 (Oxford History of the

United States)(2011). For the fifgw years, Americans seemeddet a rise out of vertical
integration®® By the late 1880s, however, this goldege started to losis luster for many
Americans as monopolists -- in a weoat least as old as Aristdfl@nd one about which Adam
Smith more recently had forewarfi€d- used monopoly power tmise prices far above the
marginal costs of productidh.

A backlash against monopolies and trusts bégdme several states, fifteen of which had
incorporated antitrust provisionsto their constitutions by 1890See 2 Report of the United
States Industrial Commission 264 (1900-1902)(on file with the University of California)(scanned
version available via Google Bookst https://archive.org/detaileportsindustB9clargoog).
Under the spur of then-President Benjamirrridan, Congress took up the antitrust crusade as
well, clamping down on monopolies and corporatéusmn that restrained interstate commerce

in the Sherman Antitrust Act of 1890, 26 St209 (1890), codifie@t 15 U.S.C. §§ 1-# One

8A common belief, indebted in part to amdiistrial application othe then-prevalent
theory of Social Darwinism, was that vertigalegration and national monopolization increased
overall supply and the local market penetmatdf many consumer goods while decreasing prices
thanks to economies of scale. See, e.g., Uduislacker & Helene S. Zahler, 2 The Shaping of
the American Tradition 809 (quotingndrew Carnegie to this effect).

8See Aristotle, Politics 1259a.

85See Adam Smith, The Wealth of Nations 128.

8See, e.g., Gerald Leinwand, A History tdfe United States Federal Bureau of
Corporations (1903-1914), at 13 (1962)(unpublisRé.D. dissertation, NeYork University).

8For an overview of the radically differentdferal regulatory stance toward corporations
in the years just before the Sherman AusitrAct, see Theodore LTaron, Congressional
Concepts of Competdn, 1865-1890 (1961)(unpublished Ph.D. dissertation, Yale
University)(microfilmed by University Microfilmsnternational), available with subscription via
ProQuest Dissertations & Theses Globdtpsi//search.proquest.com/docview/302130098. For
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weapon in the antitrust arsenal to defedtusmn became a prohiibn on any corporation
acquiring stock in another corporaiiincorporated in another stéfe.

To sidestep state diversityarge numbers of businessesgbae to feel the urge to
incorporate in just a few statesnd the early benefary of this trend was New Jersey, which
had rushed a statute through state legislature shortly after the Sherman Antitrust Act was
enacted that authorized New Jersey corporatiofasly and sell other corporations’ stock and to
issue their own stock as payment. Seev&#id Q. Keasbey, New Jersey and the Great
Corporations, 13 Harv. L. Rev. 198, 200-04 (1899). Thousands of corporations flocked to New
Jersey from New York and other states overcinerse of the 1890s. See Edward Q. Keasbey,
New Jersey and the Great Corgamas, 13 Harv. L. Rev. at 200-02.

When an ascendant Progressive Party in Newey began to more tightly regulate New
Jersey corporations, Delaware sensed an opportimitansplant corporains from its Garden

State neighbors. Seeel&eligman, A Brief History of Deleare’s General Corporation Law of

1899, 1 Del. J. of Corp. L. 271 (1976)(“Seligman”yhe Delaware stategislature passed its
1899 General Corporation Law. An Act to RaiRevenue for This State By Taxing Certain
Corporations, 22 Del. Laws 22 (1899). The 1898, lake the New Jerselaws it used as a
template, was broadly affirmative in its statetneihcorporate powers. See Seligman at 273. It

greatly simplified the process @icorporation and substantiallpwered corporate taxes. Cf.

an introduction to how maln of a paradigm shift the Sherman Antitrust Act was and how quickly

it captured the fancy and channeled the energy of federal politicians from then- President
Benjamin Harrison on down, see Charles WIlhGan & Arthur M. Schlesinger, Benjamin
Harrison 92-94 (2005).

8The intellectual progeny of John D. Roakiédr and the generaounsel of Standard
Oil, large stock purchases inhet corporations had become thalmark of trusts in the last
decades of the nineteenth century, becausedhabled corporations to evade state chartering
restrictions on corporation size. See Hardlilerwood Faulkner, Consolidation of Business in
Roosevelt, Wilson, and the Trusts 1-18 (Edwin C. Rozwenc ed. 1950).
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Seligman at 273. Even more importantly, bo#tduse of its vivid counterpoint to Sherman
Antitrust Act and for this case’s purposes, the 1899 law also granted to Delaware corporations (i)
the express power to condumisiness in any other state, temyt, colony, or forgn country; (ii)

the power to hold stocks and borafother companies; and (iii) ¢hpower to merge. A wave of
incorporation requests quickly lled in from New Jersey over to Dover. When Woodrow
Wilson assumed the governorship of New Jersey@it0 and allied himself with legislators from

the Progressive Party to cincletbtate’s corporate regulationseavighter, the wave swelled yet
further.?® By 1932, approximately forty-two thousandorations -- incluthg one third of the
corporations listed on the New York Stock Eanbge -- called Delaware home. See John T.

Flynn, Why Corporations Leave Hometla@tic Monthly 270 (Sept. 1932).

After World War I, more than thirty statagvised their corporate laws to bite into
Delaware’s incorporation market share. Sédiam L. Cary, Federalism and Corporate Law:
Reflections Upon Delaware, 83 Mal.J. 663, 665-68 (1974). evare responded by revising

its own General Corporation law 963 to make it more corpoiat-friendly. See, e.g., Law of

“\wilson made corporate regulation a cornerstoiigis gubernatorial years, noting in his
Message to the New Jersey Legislature on January 17, 1911, the day that he assumed the
governorship:

Corporations are no longer hobgoblins whicave sprung at us out of some
mysterious ambush, not yet unholy inventiaisrascally rich men, not yet the
puzzling devices by which ingeniouswigers build up hugeights out of a
multitude of small wrongs; but merely orgariinas of a perfectlyntelligible sort
which the law has licensed for the convenience of extensive business;
organizations which have proved very useful but which have for the time being
slipped out of the control of the very lahat gave them leave to be and that can
make or unmake them at pleasure. Né®e now set ourselves to control them,
soberly but effectively, and to bring thahoroughly within the regulation of the
law. . . . No man who wigs to enjoy the public cankence dare hold back, and,

if he is wise, he will not resort to subterfuge.

Woodrow Wilson, Message to éhNew Jersey Legislature, January 17, 1911, reprinted in
Thomas F. Fitzgerald, Manual of thegislature of New Jersey 572 (1911).
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December 31, 1963, 54 Del. Laws 724 (“WHEREAI® General Assembly of the State of
Delaware declares it the public pyl of the State to maintain a favorable business climate and to
encourage corporations to make Delawarertbemicile . . . .”). The legislative committee
tasked with drafting the revisioresren directly solicited suggesns from General Foods, Shell
Oil, and at least 125 other major corporationshefday. _See Comment, Law for Sale: A Study

of the Delaware Corporation Law of 1967, 107 Pa. L. Rev. 861, 867-68 (1969). Barely a

decade after the 1963 revisions, Delaware was home to approximately half of the thousand
largest industrial corpations in the country. See Ralphd¢a, Mark Green & Joel Seligman,

Constitutionalizing the Corporation: The Casetfoe Federal Chartering of Giant Corporations

501-05 (1976). The proportion has grown even laoger time; today approximately two out of
every three corporations in thénited States -- more than onellion business entities in all --
have chosen Delaware as their legal homee State of Delaware, @sion of Corporations,
About Agency, http://corp.delaware.gov/alegency.shtml (last visited Apr. 4, 2017).

REGULATORY TEXT OF 1934 SECURITI ES AND EXCHANGE ACT RULE 10B-5

It shall be unlawful for my person, directly or indirélg, by the use of any means
or instrumentality of interstate commerce, or of the mails or of any facility of any
national securities exchange,
(a) To employ any device, lseme, or artifice to defraud,
(b) To make any untrue statemefita material fact or to omit to
state a material fact necessary in order to make the statements
made, in the light of the circumstances under which they were
made, not misleading, or

(c) To engage in any act, pragtj or course of business which
operates or would operate agaud or deceit upon any person,

in connection with the purchase or sale of any security.

17 C.F.R. § 240.10b-5.
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RELEVANT FEDERAL SECURITIES LAW

In the aftermath of Black Tuesday, the mfaus Wall Street crash of 1929, see generally

Liaquat Ahamed,_Lords of Finance: THgankers Who Broke the World 307-373 (2009),

Congress enacted the Securities Act of 19335#8. 74, and the Securities Exchange Act of
1934, 48 Stat. 881. These two Acts sought to enlggiémacy in thesecurities market by,
among other things, regulating and preventing diaseonduct in securities transactions.”

Nathan Lee, The Extraterritorial Reach ofildd States Securitie&ctions After Morrison v.

National Australian Bank, 13 Ricl. Global L. & Bus. 623, 623 (2015).

The [Securities] Act was described as an Act “to provide full and fair disclosure
of the character of secugs sold in interstate drforeign commerce and through

the mails, and to prevent frauds in théegaereof, and foother purposes.” The
Securities Exchange Act . . . was described as an Act “to provide for the
regulation of securities exchanges and of over-the-counter markets operating in
interstate and foreign commerce anatlgh the mails, to prevent inequitable and
unfair practices on such exchangad aarkets, and for other purposes.”

Blue Chip Stamps v. Manor Drug Stores, 428.\¥.23, 727-28 (1975). The Securities Act deals

with the initial issuance of sedties, and with the required contents of registration statements

and prospectuses. See Blue Chip Stamps woMBrug Stores, 421 U.S. at 728. The Exchange

Act, on the other hand, is primarily known foopibiting fraud in connection with the purchase

or sale of securities. See Blue Chip Stam. Manor Drug Stores, 421 U.S. at 728-29.

“The principal difference between § 17(a)da® 10(b) lies in theelement of scienter,
which the SEC must establish under § 17(a)fl}, not under § 17(a)(2) or § 17(a)(3). By

contrast, 8 10(b) always requsra showing of scienter.” SEC v. Wolfson, 539 F.3d at 1256-57

(citing Aaron v. SEC, 446 U.S. 680, 6971980))(citation omitted)(footnote omitted).

Additionally, under § 17(a) of th8ecurities Act, the SEC must prove that the fraud occurred

in the offer or sale of any securities,” rathéran “in connection with the purchase or sale of
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any security.” _SEC v. Wolfson, 539 F.3d 256 n.12 (quoting 15 U.S.C. § 77q(a); 15 U.S.C.

§ 78j(b)).
“The purpose of both [§ 10(b) and 8§ 17(&)]protection of invstors from fraudulent

practices.” _SEC v. Int'l Chem. Dev. Corpl69 F.2d 20, 26 (10th Cir. 1972). *“In cases of

alleged misstatements in public filings sutted to the Commission, the scope of the two
sections is essentially cdexsive because the fraudulenhdoct touches upon both purchases

and sales of publicly-traded securitiesSEC v. Wolfson, 539 F.3d at 1257 (citing SEC v.

Power, 525 F. Supp. 2d 415, 419-20 (S.D.N.Y.2007)(Sweet, J.)).

a. Material Statements or Omissions.

“To satisfy the first element of a 10b-5 chgia plaintiff must allege facts showing the
defendant made an untrue statement of materigl dacdailed to state a material fact necessary

for make the statements that were madenmnisteading.” _Grossman v. Novell, Inc., 120 F.3d

1112, 1119 (10th Cir. 1997)(citing I7.F.R. § 240.10b-5). The statent or omission must not
merely be false now; rather, it must have bidse at the time that ¢hdocument containing it

was created._See Grossman v. Novell,,IA20 F.3d at 1124 (“What makes many securities

fraud cases more complicated is that often thereiseason to assume that what is true at the
moment plaintiff discovers it wassal true at the moment of thdegjed misrepresentation . ...”

(quoting_In re GlenFed, Inc. Sec. Litig., 42 F1E#8-49 (9th Cir. 1994)(en banc), superseded by

statute as recognized in SEC v. @p842 F.3d 1207, 1216 (9th Cir. 2011)).

A statement of fact is matatiif “‘a reasonable person wta consider it important in

determining whether to buy or sell” securitie§senesee Cnty. Emps. Ret. Sys. v. Thornburg

Mortg. Sec. Trust, 825 F. Supp. 2d 1082, 1126 (M.N2011)(Browning, J.)(quoting Schaffer v.

Evolving Sys., Inc., 29 F. Supp. 2d 1213, 1220421 Colo. 1998)(citing Grossman v. Novell,
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Inc., 120 F.3d at 1119). In a similar context -- a claim under § 14 of the Exchange Act -- the
Supreme Court has said that a statement asssom is material if there is a “substantial
likelihood that the disclosure of the omitteglcf would have been viewed by the reasonable
investor as having significantly tafed the ‘total mix’ of infomation made available” to the

public. TSC Indus., Inc. v. Northway, Inc., 426 Ua$449. Courts in the Tenth Circuit should

“not hesitate to dismiss securities claimpsirsuant to Rule 12(b)(6) where the alleged

misstatements or omissions are plainly immaté McDonald v. Kinder-Morgan, Inc., 287

F.3d 992, 997 (10th Cir. 2002)(quoting GrossmaNavell, Inc., 120 F.3d at118). The Tenth

Circuit, in the context of securities fraud ol under 8 10b-5 and rule 10b-5 of the Exchange
Act, has identified two categoried statements that are, asnatter of law, not materially

misleading: vague statements of corporatéinipm and “statements considered immaterial
because other documents available to thesivg public ‘bespoke caution’ about the subject

matter of the alleged misstatement at issu&tossman v. Novell, 120 F.3d at 1120. The

Supreme Court, however, has recently emphadhatd[a]ny approach that designates a single
fact or occurrence as always determinative aof inherently fact-specific finding such as

materiality, must necessarily lmverinclusive or undemnclusive.” Matrixx Initiatives, Inc. v.

Siracusano, 131 S. Ct. 1309, 1318 (2011)(quotingcBasc. v. Levinson, 485 U.S. at 236).

Likewise, the Supreme Court reiterated thaivéts “careful not to set too low a standard of
materiality, for fear that management would bting shareholders in an avalanche of trivial

information.” Matrixx Initiatives, Inc. vSiracusano, 131 S. Ct. 4818 (internal quotation

marks omitted)(quoting Basic, Inc. v. Levinson, 485 At 231). In analyzing materiality in the
context of a 12(b)(6) motion to dismiss, a dalrould consider whether the “allegations suffice

to ‘raise a reasonable expectation that discoweliyreveal evidence’ satisfying the materiality
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requirement, and to ‘allo[w] the court to draihe reasonable inference that the defendant is

liable for the misconduct allegéd. Matrixx Initiativ es, Inc. v. Siracusano, 131 S. Ct. at 1323

(citations omitted)(quoting Ashcroft v. Ighab56 U.S. 662, 663 (2009); Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 556 (2007)).
“Alleged omissions create ametr hurdle for the plaintiff.Unlike statements, omissions
are actionable only if the plaintiff can establigiat the defendant haal duty to disclose the

omitted information.” Genesee Cnty. Emps.'tR8ys. v. Thornburg Mortg. Sec. Trust, 825

F. Supp. 2d at 1127 (citing McDonald v. Kinder-Man, Inc., 287 F.3d &98 (stating that, in

the context of the Exchange At duty to disclose arises only where both the statement made is
material, and the omitted fact is material to staetement in that it alters the meaning of the

statement.”)). _See Basic v. Levinson, 48%5.U224, 239 n.17 (1988)(“To be actionable, of

course, a statement must also be misleadingnc®jeabsent a duty to disclose, is not misleading

under Rule 10b-5.”);_United States v. Nacchio, 519 F.3d 1140, 1161-62 (10th Cir.

2008)(“Information is material if iadds materially to the mix @fformation already available to

investors.” (citing_TSC Indus. v. Northway, 82).S. at 449), vacated in part 555 F.3d 1234

(10th Cir. 2009); Shaw v. Digital Equip. Goy 82 F.3d 1194, 1202 (16ir. 1996)(stating that,

in the context of 88 11 and 12(a)(#)the Securities Act]t]he proposition thasilence, absent a
duty to disclose, cannot be actionably misleadisga fixture in federal securities law”),

abrogated on other grounds by 15 U.S.C. § 780¢2JB That principle is also found in the

language of the sections of the Exchange Adtsate here. Section 10(b) of the Exchange Act
makes unlawful “any omission to state a mateaal hecessary in order to make the statements
made, in light of the circumstances under whindy were made, not misleading,” 15 U.S.C. §

78j(b), and § 17(a) of the Securities Act make unlawful “to omit to state a material fact
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necessary in order to make the statements madée light of thecircumstances under which
they were made, not misleading,” 15 U.S.C. 8§ @yg{@ defendant can thefore be liable under
these sections only if he or she omitted material information or made incomplete disclosures that

would leave the reader with a false impression thataterial. _See Genesee Cnty. Emps.’ Ret.

Sys. v. Thornburg Mortg. Sec. Trust, 825 F. Supp. 2d at 1127.

“The ‘bespeaks caution’ rulis an application of the common-sense principle that the
more a speaker qualifies a statement, the less g@@olplbe misled if the statement turns out to

be false.” _United States v. Nacchio, 519 FaBd.161-62. “At bottom, the ‘bespeaks caution’

doctrine stands for the ‘unremabfa proposition that statements shdoe analyzed in context’

when determining whether or nibiey are materially misleading.Grossman v. Novell, Inc., 120

F.3d at 1120 (quoting Rubinstein v. Collins, 28d=160, 167 (5th Cir. 1994)). See Halperin v.

eBanker USA.com, Inc., 295 F.3d 352, 357 @d. 2002)(holding that, under the bespeaks

caution doctrine, “[c]ertain allegemisrepresentations in a skooffering are immaterial as a
matter of law because it cannbe said that any reasonalilevestor could consider them
important in light of adquate cautionary languaget out in the same offering”). Plaintiffs can
overcome cautionary language if thenguage did not expressly waon did not directly relate

to the risk that brought aboptaintiffs’ loss.” Halperin v.eBanker USA.com, Inc., 295 F.3d

at 359. _See Panther Partners, Inc. v. dkal€ommc’ns, Inc., 538 F. Supp. 2d 662, 669

(S.D.N.Y. 2008)(Crotty, J.)(“[G]ermal risk disclosures the face of specific known risks which
border on certainties do nbespeak caution.”). Furthernggrthe bespeaks caution doctrine
normally applies only to forward-t«ing statements such as pradjens or forecasts, and not to

representations of presertct. See Plumbers’ Union Local No. 12 Pension Fund v. Nomura

Asset Acceptance Corp., 632 F.3d 762, 773 (1st20i11); lowa Pub. Emps. Ret. Sys. v. MF
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Global, Ltd., 620 F.3d 137, 142 (2d Cir. 2010). #anly, the bespeaks caution doctrine does not

apply to statements which “may be construethdgating the speakerbeliefs concerning then-

present factual conditions.” Grossman vvBld Inc., 120 F.3d at 1123. A court may properly

apply the bespeaks caution doctrine when consiglex motion to dismiss._See Grossman V.

Novell, Inc., 120 F.3d at 1120 n.7.

b. Scienter.
Scienter “refers to the mentstate embracing intent to decgjmanipulate, or defraud.”

Ernst & Ernst v. Hochfelder, 425 U.S. 18941n.12 (1976). When asserting a claim under

§ 17(a)(1) of the Securities Act or 8 10(b) oé thxchange Act, the SEC must establish at least
recklessness, but the SEC must establisly aelgligence for a claim under 88 17(a)(2) or
17(a)(3) of the Securities Act. See SECSmart, 678 F.3d 850, 857 (10th Cir. 2012)(“Section
10(b) and 8§ 17(a)(1) require tI8EC to establish at least rée=dsness, whereas negligence is

sufficient for 8 17(a)(2) and 8 17(a)(3).”); Sk. Wolfson, 539 F.3d at 1256; C.E. Carlson, Inc.

v. SEC, 859 F.2d 1429, 1435 (10th Cir. 1988)).

The Tenth Circuit has defined recklessness @gfit to state a claim under § 10(b) of the
Exchange Act as “‘conduct that is an extrempadtuire from the standards of ordinary care, and
which presents a danger of misleading buyers orrsdhat is either known to the defendants or

is so obvious that the actor sithave been aware of it. Dronsejko v. Grant Thornton, 632 F.3d

at 665 (quoting City of Phila. v. Fleming Cos.cIn264 F.3d at 1457-58). The Tenth Circuit has

emphasized that it "is the dger of misleading buys that must be actually known or so

obvious that any reasonable man would bgallg bound as knowing.” City of Phila. v.

Fleming Cos., 264 F.3d at 1260 (emasis in original)(quoting Stifke v. Seafirst Corp., 866

F.2d 935, 946 (7th Cir. 1989). In other words,ewhasserting a defendant’s liability for an
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omission,

to establish scienter . the plaintiff must demonstrat (1) the defendant knew of
the potentially material fact, and (2) tdefendant knew that failure to reveal the
potentially material facwould likely mislead investst The requirement of
knowledge in this context may be satsfiunder a recklessness standard by the
defendant’s knowledge of a fact that veasobviously material that the defendant
must have been aware both of its maiéy and that itsnon-disclosure would
likely mislead investors.

City of Phila. v. Fleming Cos., 264 F.3d at 126lhe Tenth Circuit has ke that “divergence

between internal reports and external statenamthie same subject’ and ‘disregard of the most

current factual information before making statetaecan be factors supporgrscienter.” _In re

Level 3 Commc'ns, Inc. Sec. Litig., 667 F.at1345 (quoting Frank v. Dana Corp., 646 F.3d
954, 959 n.2 (6th Cir. 2011)(holding that incstencies between internal reports and
defendants’ public statements didt evidence scienter, becauserf® of the critical terms at
issue” in the reports were “open to multiglgerpretations,” and, #drefore, the “strongest
inference” the Tenth Circuit could “draw is thdéfendants were negligent in failing to put

together the pieces”)). See Ind. Elec. Wosk&ension Trust Fund IBEW v. Shaw Grp., Inc.,

537 F.3d 527, 540 (5th Cir. 2008)(holdititat corporate officers’ reqa of internal reports did
not demonstrate scienter because the reportsadidecessarily include information inconsistent
or at odds with the corporat’s public statements).

C. Primary Liability.

Primary liability under 8 10(bdf the Exchange Act is “limid in its reach to ‘only the

making of a material misstatement (or omission)the commission of a manipulative act.

SEC v. Wolfson, 539 F.3d at 125qupting_Cent. Bank of Denver, Al v. First Interstate Bank

of Denver, N.A., 511 U.S. 164, 177-178 (1994))There is no requirenme that the alleged

violator directly communicate misrepresentationsplaintiffs for primary liability to attach.”
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Anixter v. Home-Stake Prod. Co., 77 F.3dlae6 (citing_SEC v. Holschuh, 694 F.2d 130, 142

(7th Cir. 1982)). Secondary acsp however, such as “accountants, lawyers, or bankers” may be

liable for a primary violation of § 10(b) of the Exchange Act in “certain cases.” SEC v.

Wolfson, 539 F.3d at 1257.

Any person or entity, icluding a lawyer, accountgnor bank, who employs a

manipulative device or makes a matenakstatement (or omission) on which a
purchaser or seller of securities reliesyn@ liable as a primary violator under
10b-5, assuming all of the requirementsgamary liability under Rule 10b-5 are

met.

Cent. Bank of Denver, N.A. v. ISt Interstate Bank of Denver,Al, 511 U.S. at 191 (emphasis

in original). Secondargctors, therefore, may be liableden 8 10(b) of the Exchange Act “so
long as they themselves made a materiastatement or omission (or committed some other
fraudulent act), and each of the remaining elemeiligbility under 8 10(b) are satisfied.” SEC

v. Wolfson, 539 F.3d at 1257-58 (citing Cent. BanlDeihver, N.A., v. First Interstate Bank of

Denver, N.A., 511 U.S. at 191; Anixter v. Hom&!& Prod. Co., 77 F.3d at 1226). See Anixter

v. Home-Stake Prod. Co., 77 F.3d1226-27 (“[I]n order for account&nto [be primarily liable
under 8 10(b)], they must themselves makelsefar misleading statement (or omission) that
they know or should know will reagootential investors.”).
I. Liability for Makers of Misstatements or Omissions.
“[T]he maker of a statement is the entitittwauthority over the content of the statement

and whether and how to communicate it.” Janugit@8aGrp., Inc. v. First Derivative Traders,

131 S. Ct. 2296, 2303 (2011). In Janus Capitalu@r Inc. v. First Derivative, the Supreme

Court discussed the scope of lidi under rule 10b-5 for those whtidirectly or indirectly, . . .
make any untrue statement ofnaaterial fact’ in connection with the purchase or sale of

securities.” 131 S. Ct. &301 (quoting 17 C.F.R. 8 240.10b-5(b)Looking to the usage and
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definition of the verb “make,” the Supreme Codetermined that, in rule 10b-5(b), “[tjo make
any . . . statement’ is thus the approximate \egjant of ‘to state.” 131 S. Ct. at 2302. The
Supreme Court reasoned that a person or entiyngrol over the statement proscribes liability,
because, without control over the statement, fageor entity can merely suggest what to say,
not ‘make’ a statement in its own right.” 131@8. at 2302. The Supreme@t stated that this

interpretation is “supported by our recent dexisin Stoneridge [Investment Partners, LLC v.

Scientific-Atlanta, Inc., 552 U.S. 148 (2008)],” in which the Supreme Court concluded that

entities which agreed to arrangements whichaadhb another company to mislead its auditor and
investors could not be liable for the false eta¢nts, because “nothing [the defendants] did
made it necessary or inevitable fthe company] to record theatmsactions as it did.””_Janus

Capital Grp., Inc. v. First Derivative Traders, 131 S. Ct. at 2303 (emphasis added in

original)(quoting_Stoneridge InWartners, LLC v. Scientific-Atlaat Inc., 552 U.S. at 152-53).

In Janus Capital Group, Inc. v. First Derivatifeaders, the Supreme Court ruled that an

investment adviser and adminigtiathat was “significantly involve in preparing” a prospectus
which contained fraudulent statements and omisscould not be liable for those misstatements
and omissions under Exchange Act § 10(b) are 10b-5(b). 131 S. Ct. at 2299, 2305. The
Supreme Court held that only the company whiggued the prospectuuld be liable for
misstatements and omissions, because anywtasse the investment advisor provided was
subject to the company’s ultimatentrol. See 131 S. Ct. 2B04-05. The Supreme Court noted
that the company was legallgdependent from the investmeadvisor and administrator, and

had its own board of truste®s.See 131 S. Ct. at 1204-05. lntrast, in a case which predates

%The Supreme Court also discussed in JaBapital Group, Inc. v. First Derivative
Traders the relevance of to whom a statemeattigouted when determining who its “maker” is.
131 S. Ct. at 2302. “[l]n the ordinary case, ibtttion within a statement or implicit from
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Janus Capital Group, Inc. v. First Derivative Traders, the Tenth Circuit held that an accountant

could be primarily liable under 8 10(b) of thedBange Act for issuing opinions and certifying
financial statements which contained false and misleading statements that were ultimately

incorporated into a company’s prospectuSee_Anixter v. Home-Stake Prod., Co., 77 F.3d

at 1227. The Supreme Court cited Anixter v.nt#sStake Prod., Co. with approval in Janus

Capital Group, Inc. v. First Derivative Tradeesnphasizing that the accountant’s signature on

an “Auditor’'s Report” supported the Tenth Ciittaiconclusion that the accountant committed a

primary securities law violation. Janus Cap@®ap., Inc. v. First Derivative Traders, 131 S. Ct.

at 2305 n.11 (internal quotation marks omittedijig Anixter v. Home-Stake Prod. Co., 77 F.3d

at 1220 & n.4).

Before Janus Capital Group, Inc. v. First Datix@a Traders, the Tenth Circuit stated that

a person may be primarily liable for an alldgaisstatement or omission if the person was “so
involved in creating or communicating the oftikng misstatement (or omission) that he can
fairly be said to have caused it to be madad he “knew or should have known that the

statements would reach investors.” SE®Volfson, 539 F.3d at 1261, 1261 n.18 (citing Anixter

v. Home-Stake Prod. Co., 77 F.3d1226 n.10). It is unclear whethihis standard still applies

after Janus Capital Group, Inc. v. First Derivafivaders. In Janus Capital Group, Inc. v. First

surrounding circumstances is strong evidencealsaitement was made by -- and only by -- the
party to whom it is attributed.”131 S. Ct. at 2302. Janus @abGroup, Inc. v. First Derivative
Traders was a case in which a private plairgg$erted a right under rule 10b-5(b), a cause of
action which requires a privapgaintiff to demonstrate reliance upon a fraudulent misstatement
or omission. _See 131 S. Ct. at 2301, 2301, n.3. &erdliance, nor attribution, are necessary
elements in an SEC enforcement action. SIEE v. Wolfson, 539 F.3d at 1259-60. The Tenth
Circuit does not require the SEC to plead amav@rreliance in an action under 8§ 10(b) of the
Exchange Act._See Geman v. SEC, 334 F.3dl8i. The Tenth Circuit has reasoned that the
attribution is related to a pre plaintiff's need to prove liance on an allegedly fraudulent
statement, and, therefore, “giv the unambiguous connectiortvaeen reliance and attribution,
and the fact that the SEC need not prove reliameegjecline to impose an attribution element in
an SEC enforcement action.” Sk. Wolfson, 539 F.3d at 1260, 1260 n.17.
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Derivative Traders, the Supren@ourt rejected an interpretation of rule 10b-5(b) that would

impose liability for misstatements and omissions on those who “create” the statements. 131
S. Ct. at 2303. The Supreme Court determinedl s interpretation would conflict with its
previous decisions by allowing “private plafifdi to sue a person who provides the false or
misleading information that anothperson then puts intthe statements.” 131 S. Ct. at 2303.

In SEC v. Wolfson, the Tenth Circuit held tretnon-employee consultant could be primarily

liable under § 17(a) of the Securities Act and 8§ 10(b) of the Exchange Act, because the
consultant “played an integrable in preparing those filingthat contained the misstatements

and omissions at issue,” through drafting tiHmds which contained the misstatements and
omissions that a company filed without modifioas, and because the consultant knew from his
previous experience that theridjs “were calculated to reaalvestors.” 539 F.3d at 1261. The
Tenth Circuit reasoned that the consultant $eal [the company] to make the relevant
statements,” even though the filings were issued in the name of the company. 539 F.3d at 1261.
This holding is similar to the theory of liabilithat the Supreme Court rejected in Janus Capital

Group, Inc. v. First Derivative Trags -- an interpretation of lei10b-5(b) which would allow a

plaintiff to sue those who provide misleading mf@ation that another entity incorporates into a

statement. _See Janus CapitapGinc. v. First Derivative Trader 131 S. Ct. at 2303. On the

other hand, the facts before thienth Circuit in_SEC v. Wolfsomay have been sufficient to

satisfy Janus Capital Group, Inc. v. First Defilve Traders’ standard of “control” over the

statement. In a footnote, the Tenth Circuit ndteat it did not rely on th defendant’s title as a

“consultant” in its decision. SEC v. Wolisp539 F.3d at 1261 n.19. The Tenth Circuit

explained that the defendant was “[flar frdmeing a typical outsider to the company,” but,

rather, “played a central role the management of [the compamin to that of a core member
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of management.” 539 F.3d 8261 n.19. The Tenth Circuit notdtht the defendant negotiated
with note holders, analyzed potential busgnepportunities in thendustry, and “regularly
interfaced with [the company’s] independent ibrd as a representative of the company.” 539
F.3d at 1261 n.19. These facts may have demoedtthat, in adition to contributing to the
creation of misstatements and iesions, the defendant controlled their communication. Were

SEC v. Wolfson before the TenthrQuit today, the Tenth Circuitherefore, may very well reach

the same conclusion as it has in the pE#tpugh with a different rationale.
il. Liability for Manipulative and Deceptive Conduct.
Section 10(b) of the Exchange Act makes it unlawful to “use or employ, in connection
with the purchase or sale of any security any manipulative or deceptive device.” 15 U.S.C.
8 78(j)(b). “[C]onduct itself can bdeceptive,” and there is no rempment that “there must be a
specific oral or written statement before theould be liability unde§ 10b or Rule 10b-5.”

Stoneridge Inv. Partners v. Sdidic-Atlanta, Inc., 128 S. Ct. af69. “Fraud byconduct is a

violation of Rule 10b-5(a)rad (c).” O’Connor v. R.F. Laéfrty & Co., 965 F.2d 893, 898 (10th

Cir. 1992). Although the Suprentourt has rejected a privatause of action for aiding and
abetting securities violations, the Supreme Chas expressly reserved a cause of action for
secondary actors based upon decegi manipulative conduct.

The absence of § 10(b) amdj and abetting liability doesot mean that secondary
actors in the securities markets are alwige from liabilityunder the securities
Acts. Any person or entity, includinglavyer, accountant, or bank, who employs
a manipulative device or makes a matenisstatement (or omission) on which a
purchaser or seller of securities reliesyne liable as a primary violator under
10b-5.

Cent. Bank of Denver, N.A. v. iSt Interstate Bank of Denver, A, 511 U.S. at 191 (emphasis

added). _See Stoneridge Inv. Partners v. Scieitifanta, Inc., 128 S. Ct. at 772-73 (discussing

the scope of the implied private right of actimmder 8 10(b) of the Exchange Act, and stating
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that it “continues to cover secondary actorowbmmit primary violations” (citing Cent. Bank

of Denver, N.A. v. First Intersta Bank of Denver, N.A., 511 U.&t 191)). Manipulation in this

context is “virtually a term of art,” and “refergenerally to practices, such as wash sales,
matched orders, or rigged pricéisat are intended to misleaavestors by artifi@ally affecting

market activity.” Santa Fe. Indus.cln. Green, 430 U.S. 462, 476 (1977).

Although the Tenth Circuit has not used teem “scheme liability,” “the two circuit
courts that traditionally see the most secesitcases[,] the Second and Ninth Circuits,” along

with a majority of the other ciusts, have adopted the term tosdabe the liability rule 10b-5(a)

and (c) creates. Nicholas Fortune Schanbd&oheme Liability: Rule 10b-5(a) and Secondary

Actor Liability after Central Bank, 26 Rev. Litig., 183, 197 (Winter 2007). See Pub. Pension

Fund Grp. v. KV Pharm. Co., 679 F.3d 972, 98th 8ir. 2012)(“Claims brought under Rules

10b-5(a) and (c) are generally netl to as ‘scheme liability’ alms.”); In re DVI, Inc. Sec.

Litig., 639 F.3d 623, 643 n.29 (3d Cir. 2011)(“We rdfeclaims under Rule 10b-5(a) and (c) as
‘scheme liability claims’ because they makeceptive conduct actionable, as opposed to Rule

10b-5(b), which relates to deceptive statemejtallrogated on other grounds by Amgen Inc. v.

Conn. Ret. Plans & Trust Funds, 133 S. Ct. 1184 (2013); Pac. Inv. Mgmt. Co. v. Mayer Brown,

LLP, 603 F.3d 144, 151 (2d Cir. 2010)(addressing hdreta plaintiff's “allegations in the
complaint are sufficient to state a claim for ‘scheme liability’ undele RiDb-5(a) and (c)”);

Desai v. Deutsche Bank Sec. Ltd., 573 F.3d @&B (9th Cir. 2009)(“Misrepresentations and

most omissions fall under the prohibition BRiule 10b-5(b), whersamanipulative conduct
typically constitutes ‘a scheme . . . to defraud'violation of Rule 10b-5(a) or a ‘course of
business which operates . . . as a fraud or deceit upon any person’ in violation of Rule 10b-

5(c).”); Pugh v. Tribune Co., 521 F.3d 686, 696 (7th Cir. 2008)(findingahaivate plaintiff
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may not assert a claim of “scheme liabilityhder 8 10(b) of the Exchange Act against a
defendant who “participated infe@audulent scheme but had no ralgpreparing or disseminating

Tribune’s financial statements or press releasé&pents of Univ. of Ca. v. Credit Suisse First

Boston (USA), Inc., 482 F.3d 372, 378-79 (Bilr. 2007)(recognizing a claim of scheme

liability under rule10b-5(a) for a defendant’s allegedlycdptive conduct, but finding that the
plaintiffs failed to demortgate reliance).
The Second, Eighth, and Ninth Circuits havklhlkat scheme liabty encompasses only

actions which include deceptive conduct bey@sdistance with a material misstatement or

omission. _See Pub. Pension Fund Grp. v. KV Ph&un. 679 F.3d at 987 (“We join the Second
and Ninth Circuits in recognizing a schefraility claim must be based on conduct beyond

misrepresentations or omissions actionabider Rule 10b-5(b).”); WPP Luxembourg Gamma

Three Sarl v. Spot Runner, Inc., 655 FI&89, 1057 (9th Cir. 2011)(“A defendant may only be

liable as part of a fraudulent scheme based uprepresentations @ammissions under Rules
10b-5(a) or (c) when the scheme also enasaps conduct beyond those misrepresentations or

omissions.”);_Lentell v. Merill Lynch & Co., 3F.3d 161, 177 (2d Cir. 2005)(“[W]here the sole

basis for such claims is alleged misrepresematior omissions, plaifits have not made out a
market manipulation claim under Rul®b-5(a) and (c).”). This foulation is consistent with
the Supreme Court’s sharp division between thvase may be liable as primary violators of the
securities laws, and those who nimyliable for only aiding and abetgjrthe violation of another.

In Central Bank of Denver, N.A. v. Firsttérstate Bank of DenveN.A., the Supreme

Court highlighted the distinction between primaiglators, and “those o do not engage in the
manipulative or deceptive practice.” 511 U.S1@&7. The Supreme Court explained that, unlike

primary liability under § 10(b) of the Exchangect, “aiding and abetting liability reaches
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persons who do not engage in gr@scribed activities at all, butho give a degree of aid to

those who do.” 511 U.S. at 176. The SupreroarCheld in_Central B& of Denver, N.A. v.

First Interstate Bank of Denver, N.A. that 810¢bthe Exchange Act did not include a cause of

action for aiding and abetting. See 511 U.S1#. In response tthis holding, Congress
created a cause of action for aiding and algettimough the PSLRA exclusively for the SEC’s

enforcement. _See 15 U.S.C. § 78t(e). Saqbsetly, in_Stoneridge Investment Partners v.

Scientific-Atlanta, Inc., the Supreme Court regetta theory of scheme liability which would

allow private plaintiffs to hold secondary adodiiable absent any ewdce that the private
plaintiffs relied upon the secondary actor®€cdptive or manipulative conduct, a required
pleading element for private plaintiffs. SB82 U.S. at 159. Although the Supreme Court’s
decision was dispositiven the plaintiffs’ inability to prove reliance, the Supreme Court
reasoned that, to hold the sadary actors liable for anothermisrepresentations would run
afoul of Congress’ “specific response _to Celnfank in 8 105 of the PSLRA,” which authorizes
the SEC, but not private plaintifféo bring claims of aiding and abetting a securities violation.

552 U.S. at 162-63. In Stoneriddevestment Partners v. Saoidfic-Atlanta, Inc., without

evidence of reliance upon the secondary actbeseptive conduct, the only primary securities
violation which the plaintiffs could allege wésat a company made material misstatements and
omissions in its financial statements and it® auditors. Althoughthe secondary actors’
agreements with the compargcilitated the company’s misgements and omissions, the
Supreme Court determined that assisting the emyip violation of § 10(b) of the Exchange Act
alone was insufficient to demonstrate that thenifés relied on the semdary actors’ conduct.

To hold otherwise would allow the plaintiffs bwing a claim for aiding and abetting, contrary to

Congress’ specific statutory intent in the 3. See 128 S. Ct. at 770-72. Similarly, the
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Second, Eighth, and Ninth Circdifermulation of scheme liabtly differentiates between those

who engage in manipulative or deceptive comdand those who merely help others to
manipulate or deceive. Just as the Supreme Court would not allow the plaintiffs to hold
secondary actors liable for another's misstatet® and omissions, almteevidence that the
secondary actors engaged in deceptive conduct upon which the plaintiffs relied, the Second,
Eight, and Ninth Circuits require the plaintiffs demonstrate that a scheme to defraud included
manipulative or deceptive conduct beyond a prymactor's misrepresentation or omission.

Liability under 8§ 10(b) of the Exchange Actgetiefore, does not attach to secondary actors by

“repackaging a fraudulent misrepentation [as] a ‘scheme to defraud.” SEC v. St. Anselm

Exploration Co., 936 F. Supp. 2d at 1298 (citindp PPension Fund. Grp. v. KV Pharm. Co., 679

F.3d at 987).
Consistent with the Supreme Court’s dgstoon of manipulative @nduct in the context

of 8 10(b) of the Exchange Act as a “termanf,” Santa Fe. Indus., Inc. v. Green, 430 U.S. at

463, “scheme liability requires proof of particigati in an illegitimate, sham, or inherently
deceptive transaction where the defendantedact or role has the purpose and effect of

creating a false appearance,” SEC v. St. Anselm Exploration Co., &6{p. 2d at 1299 (citing

SEC v. Daifotis, No. C 11-00137 WHA, 2011 WA183314, at *9 (N.D. Cal. June 6, 2011)).

See Pub. Pension Fund Grp. v. KV Pharm. 639 F.3d at 987 (finding that the plaintiffs’

allegations that corporate officers were awafemisrepresentations and omissions that a
company made is insufficient to state a claimddneme liability). This restriction on scheme

liability recognizes “themportance of maintaining a disttion among the various Rule 10b-5

claims from one another, [and] that the linegiding the different claimsare . . . ‘carefully

maintained’ and are ‘well-estasthed.” WPP Luxembourg Gamma Three Sarl v. Spot Runner,
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Inc., 655 F.3d at 1057 (quoting Desai v. Debés8ank Sec. Ltd., 573 F.3d 931, 941 (9th Cir.

2009)).

For example, in SEC v. Kelly, the HonolalColleen McMahon, United States District
Judge for the Southern Distriof New York, determined that @daim of scheme liability failed
because, apart from the defendant’s public reptasens about its adveésing transactions, the
transactions were notherently deceptive. See 817 F. Bu@d at 344. Similarly, in SEC v.

Lucent Techs., Inc., the Honorable William H. Wal&nior United States District Judge for the

District of New Jersey, held that, becaude sales at issue “were legitimate business
transactions and the customers purchased tlougrdrom [defendants] with every intention of
using it or selling itto end customers,” the SEC’s alltiga that the defendants schemed to
defraud by not disclosing certaintdis of the transactions was an improper attempt to re-cast a
rule 10b-5(b) claim as one for scheme liapili610 F. Supp. 2d at 360-61. Additionally, as long
as inherently deceptive conduct is present, a dainscheme liability does not fail, because the

alleged scheme was in furtherance of a missgr&ation or omission. In SEC v. Familant, 910

F. Supp. 2d 83 (D.D.C. 2012), the Honorable JameBoasberg, United &tes District Judge

for the District of the District of Columbia, liethat allegations that the defendants had used
false transactions to overstate a companytfopmance sufficiently pleaded scheme liability,
notwithstanding that the goal tiie scheme was a misrepreséatain accounting statements.
See 910 F. Supp. 2d at 100. Judge Boasberg skpregected a reading of scheme liability
which would preclude aligations of a scheme to make a misrepresentation or omission. See 910
F. Supp. 2d at 94. Judge Boasberg based thidusio on his finding that: (i) neither § 10(b)

nor rule 10b-5 of the Exchangkct's language precluded liability for a scheme to defraud

through public misrepresations: (ii) the Suprem Court has interpreteithe nearly-identical
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language of 8§ 17(a) of the Securities Act asating multiple forms of liability which are not
limited by one another: and (iii) the SEC weatule 10b-5 specificalland unambiguously to
create liability for schemes, as well as foisstatements and omissions. See 910 F. Supp. 2d

at 94-95 (citing United States Maftalin, 441, U.S. 768, 773 (1979nited States v. Naftalin,

441 U.S. at 773 (discussing Securities Act Sectl7(a) and stating that “[e]ach succeeding
prohibition is meant to cover additional kinds oégalities -- not to narrow the reach of the prior
sections. There is, therefore, no warrdot narrowing alternati provisions which the

legislature has adopted with the purpose ofrdifg added safeguards.”); SEC v. Lucent Techs.,

Inc., 610 F. Supp. 2d at 359 (rejecting an arguntleait “a defendant cannot be liable if his
course of conduct was merely participation a scheme whose purpose was to make a
misstatement. There is no support for such aimgaand such a rule walilbe nonsensical.”).
Accordingly, scheme liability does not preodydoutright, claims based upon a scheme to

misrepresent or omit material facts. 3B&W Local 90Pension Fund v. Deutsche Bank AG,

2013 WL 1223844, at *8 (finding that a plaintiff may allege ‘@uftulent scheme without being
tethered to whether specific statements whmmselves material misstatements or omissions;
such statements may simply be part of the fabric of the fraudulent scheme alleged”).

OKLAHOMA LAW REGARDING WAIVER

“Waiver is the voluntary and intentionallirjuishment of a known right.” Barringer v.

Baptist Healthcare of Oklahoma, 200K 29, 22 P.3d 695, 701 (Okla. 2001)(citing

Faulkenberry v. Kansas City Southdry. Co., 1979 OK 142, 602 P.2d 203, 206-07). “The

doctrine is essentially a matter imftention, focusing on the intent of the party against whom

waiver is asserted.” Barringer v. Baptist Healthcare of Oklahoma, 2001 OK 29, 22 P.3d at 701

(citing State ex rel. Gaines v. Beav#845 OK 318, 166 P.2d 776; Archer v. Wedderien, 1968
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OK 186, 446 P.2d 43). “Waiver can be accomplishéfteeiexpressly or implicitly.” Barringer

v. Baptist Healthcare of d&homa, 2001 OK 29, 22 P.3d at 7(iting Crowell v. Thoreau

Center, Partnership, 1981 OK 85, 631 P.2d 751, 752).

“An implied waiver can be established by action or conduct which warrants an inference

of intent to relinquish.” Barringer v. Baptiktealthcare of Oklahoma, 2001 OK 29, 22 P.3d at

701 (Okla. 2001)(citing Crowell v. Thoreau i@er, Partnership, 1981 OK 85, 631 P.2d at 752).

“When the evidence concerning waiver is diotihg or disputed, or when more than one
reasonable inference may be drawn from the evcigletine existence of waiver is a question of

fact for the jury.” _Murphy Oil USA, Incv. Wood, 438 F.3d 1008 (10thrCR0O06)(in an opinion

that Judge Kelly wrote and Judge Seymoungd)(quoting_Kincaid and Associates v. Black

Angus Motel, Inc., 1999 OK 54, 983 P.2d 101®21). When, however, the facts are not

disputed and are subject to only one interpia@tathe waiver question becomes one of law for

the court to decide. General Finarf€orp. v. Jackson, 1956 OK 129, 296 P.2d 141, 143.

OKLAHOMA LAW REGARDING EQUITBLE ESTOPPEL

“Although waiver and estoppel are closely alkind the terms ‘estoppel’ and ‘waiver’ are
often loosely used interchangeably, neverthelibgs;, are separate doctem Indeed, there are
well-recognized distinctions betgn the two, and one tdiem may exist without or apart from
the other.” 28 Am. Jur. 2d Estoppel and Waiver § 35.

The essential elements necessary to kstabquitable estoppel are: first, there
must be a false representation or conceatroéfacts; second, it must have been
made with actual or constructive knowledgfethe real facts; third, the party to
whom it was made must have bewithout knowledge, or the means of
discovering the real facts; fdhry it must have been madath the intention that it
should be acted upon; and fifthe party to whom it wawmade relied on, or acted
upon it to his or her detriment.

Sullivan v. Buckhorn Ranch Partnership, 118dP192, 202 (Okla. 2005). Accord Board of
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County Com’rs of Marshall County v. Snellgrove, 428 P.2d 272, 276 (Okla. 1967); Poteau Ford

Mercury, Inc. v. Zurich Amedan Ins. Co., 2009 WL 9508739, *dt5 (Okla. Civ. App. May 8,

2009)(Adams, J.).

OKLAHOMA LAW REGARDING THE UNCLEAN HANDS DOCTRINE

“He who seeks equity must do equity and come into court with clean hands.” Story v.

Hefner, 540 P.2d 562 (Okla. 1975). Accord Manufests Guild, Inc. v. @y of Enid, 239 P.3d

986 (Okla. Civ. App. 2010). “An unclean hands deferequires showing that Plaintiffs tainted

the transaction that they are challenging undertaking the very ‘fraudulent and deceitful

conduct’ of which they compila.” Yeager v. Fort KnoxSec. Products, 602 F. App'x 423, 429
(10th Cir. 2015). “Oklahoma laweclares that ‘to receive equitfa person] must do equity.”

Krumme v. Moody, 1995 OK 140, 9102 993, 996 (1995). “Equity provides no relief when

its aid becomes necessary through the pamyvn fault.” McDonald v. Humphries, 1990 OK

1262, 810 P.2d 1262, 1269 (1990).

Under the maxim, [h]Je who comes inéguity must come with clean hands, a
court of equity will not lend its aid inng manner to one who has been guilty of
unlawful or inequitable conduct in a transactfrom which he seeks relief, nor to
one who has been a participant in ansaction the purposaf which was to
defraud a third person, to defraud creditorsto defraud the government . . . .

Camp v. Camp, 196 Okla. 199, 163 P.2d 970, 972 (1945)(internal quotation marks omitted).

RELEVANT TEXT OF RULE 56 OF THE FEDERAL RULES OF CIVIL PROCEDURE

Rule 56(d) provides:
(d) When Facts Are Unavailable to the Nonmovantlf a nonmovant shows by
affidavit or declaration thator specified reasons, itmmaot present facts essential
to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavitoor declarations or to take
discovery; or
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(3) issue any other appropriate order.

Fed. R. Civ. P. 56(d). Before 2010, this rule wds B6(f); rule 56(d) tarries forward without
substantial change thegwisions of former subdivision (f). Fed. R. Civ. P. 56(d) advisory
committee committee’s notes to the 2010 amesmimr “A party who seeks relief under
subdivision (d) may seek an order deferrihg time to respond to the summary judgment
motion.” Fed. R. Civ. P. 56(d) advisory committee committee’s notes to the 2010 amendments.
The rule permits a nonmovant &how by affidavit or declation the need for additional
discovery; a formal affidavit ishtus not required. See Fed. R. G¥.56(d). The rule permits a
“written unsworn declaration, certificate, verification, or statement subscribed in proper form as
true under penalty of perjury to substitute for afidavit.” Fed. R. Civ. P. 56(c) advisory
committee committee’s notes to the 2010 amendments.

When a party files an affidavit or de@tpn, and moves fordditional discovery time

under rule 56(d), the party invokes the courtscdetion. _See Jensen v. Redevelopment Agency

of Sandy City, 998 F.2d 1550, 1553-54 (10th Cir. 1998nless dilatory or lacking in merit,” a

party’s 56[(d)] application “should be liberally treated.” Jensen v. Redevelopment Agency of

Sandy City, 998 F.2d at 1554 (citations omittedi{inal quotation mady. “The general
principle of Rule 56(d) is that summary judgnt should be refused where the nonmoving party
has not had the opportunity to discover informattuat is essential to opposition.” Price ex rel.

Price v. W. Res., Inc., 232 F.3d 779, 783 (10th Z0A0). Rule 56(d) does not require, however,

that summary judgment not be entered until discoieegpmplete._See Price ex rel. Price v. W.

Res., Inc., 232 F.3d at 784.

“Rule 56[(d)] is not a license for a fishirexpedition . . . .” _Lewis v. Ft. Collins, 903

F.2d 752, 758 (10th Cir. 1990). To invoke rule 56t party filing the fidavit or declaration
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must state with specificity hothe desired time wodlallow it to meet its burden in opposing

summary judgment. See JenserRedevelopment Agency &andy City, 998 F.2d at 1554. A

party opposing summary judgment may not involde 56(d) based solely upon the assertion
that discovery is incomplete or that specifacts necessary to oppose summary judgment are

unavailable._See Jensen v. Redevelopmerngy of Sandy City, 998 F.2d at 1554. Moreover,

while the summary-judgment movanggclusive control of informén weighs heavily in favor

of relief under 56(d), seBrice ex rel. Price v. W. Res.cln 232 F.3d at 783, merely asserting

such is insufficient to justify denial of sunamy judgment, see Jensen v. Redevelopment Agency

of Sandy City, 998 F.2d at 1554. Furthermore, “d@ garty filing the Rule 56[(d)] affidavit has
been dilatory, or the information sought is eitlirrelevant to the samary judgment motion or

merely cumulative, no extension will be grahte Jensen v. Redevelopment Agency of Sandy

City, 998 F.2d at 1554 (denying a rule 56(d) requedtsating that “the record reflect[ed] that
plaintiffs were dilatory in pursog discovery prior to the filing otheir 56[(d)] affidavit”). See

Johnson v. Holmes, 377 F. Supp. 2d 1039, 1044-45 (D.N.M. 2004)(Browning, J.)(denying a

56(d) request where plaintiff did not explaihy, during the discovery period that the court
allowed, he did not obtain the discoveryugbt in his motion). The Tenth Circuit has
summarized rule 56(d)’s requirements as follows:

A prerequisite to gramg relief pursuant to Rule 56[(d)] is an affidavit
furnished by the nonmovant. Although thikéidavit need not contain evidentiary
facts, it must explain why facts guoiuding summary judgment cannot be
presented. This includadentifying the probable fastnot available and what
steps have been taken to obtain thesesfatmh this circit, the nhonmovant also
must explain[, with specificity,] hovadditional time will enable him to rebut
movant’s allegations of no genuine issue of fact.

Price ex rel. Price v. W. Res., Inc., 232 F.3d&3 (internal quotationand citations omitted).

See Tadlock v. Lahood, 550 F. App’x 541, 547 (10th 2013)(unpublished)(gitg Price ex rel.
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Price v. W. Res., Inc. for rule 56(d)’'s regaments after the 2010 amendment); Douglass v.

United Auto Workers Local Union 31, 188 App’x 656, 658 (10th Cir. 2006)(unpublished)

(stating that the affidavit mustate how the additional time woudthable the party to meet its
burden “with specificity”). A rule 56(d) affidavit or declaratiomust state, with specificity, what

additional discovery is believed necessaBee Burke v. Utah Transit Auth. & Local 382, 462

F.3d 1253, 1264 (10th Cir. 2006); Chavez v. Petd2 F. App’'x 325, 334 (10th Cir. 2005)

(unpublished)(“To resist summary judgment on thasis (56[(d)]), a party must specifically
identify what facts it seeks to discover and shmw those facts would materially aid its case on
the dispositive issues.”). Ifarty does not file an affidavit or declaration, a district court does

not abuse its discretion in denying discoveBee Tadlock v. Lahood, 550 F. App’x at 547.

RELEVANT SECTIONS OF THE DELAWARE MERGER STATUTE

Any stockholder of a corporation of th&ate who holds shares of stock on the
date of the making of a demand pursuensubsection (d) of this section with
respect to such shares, who continuotnglids such shares through the effective
date of the merger or consolidatiovho has otherwise complied with subsection
(d) of this section and who has neitheoted in favor of the merger or
consolidation nor consented thereto in iwgtpursuant to 8 228 of this title shall
be entitled to an appraishy the Court of Chancery ahe fair value of the
stockholder’s shares of stock under thewimstances described in subsections (b)
and (c) of this section. Agsed in this section, thgord “stockholder” means a
holder of record of stock in a corpdmat; the words “stock” and “share” mean
and include what is ordinarily meant byose words; and the words “depository
receipt” mean a receipt or other instrurhessued by a depository representing an
interest in 1 or more shares, or fractidhereof, solely of sick of a corporation,
which stock is deposited with the depository.

Del. Code tit. 8, § 262(a).

LAW REGARDING STATING AFFIRMATIVE DEFENSES

Rule 8(c) of the Federal Rules of Civildeedure requires that responsive pleading
must set forth certain enumerated substantifendes as well as “amyther matter constituting

an avoidance or affirmative defense.” 5 Chafliesn Wright et al., Fedal Practice & Procedure
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8§ 1270 (3d ed. 2017). Modelled off the Englistd &New York rules in force when the Federal
Rules of Civil Procedure first were drafted, Sedicature Act (The Annual Practice, 1937) O.19,

r. 15; N.Y.C.P.A. (1937) § 242, rule 8(c) makes no attempt to define the concept of affirmative
defense. Instead, it obligates a defendantseadphffirmatively any of nineteen defenses that
rule 8(c)(1) lists that the defendant wishes to assgee Fed. R. Civ. P. 8(c)f the district court

or jury hearing a case accepts that case’sndafa’s affirmative defense, the defense defeats

that case’s plaintiff's claim.See 5 Charles Alan Wright et ,aFederal Practic& Procedure §

1270 (3d ed. 2017); Rural Water Dist. No. 2 ity®f Glenpool, 698 F.3d 1270 (10th Cir. 2012)

(“[O]nce the court’s jurisdiction has been prdgeinvoked in the plaintiff's complaint, the
assertion of such a defense is relevant onlwhether the plaintiff camake out a successful
claim for relief, and not to whether the court has original jurisdiction over the claim itself.”),

quoting_Southern New England Telephone €dGlobal NAPs Inc., 624 F.3d 123, 132 (2d Cir.

2010)).

Although affirmative defenses must generallypled in the defendant’s answer, not argued on a
motion to dismiss, see Fed. R. Civ. P. 8(cgr¢hare exceptions: (i) whethe defendant asserts
an immunity defense -- the courts handle thesesdifferently than other motions to dismiss,

see Glover v. Gartman, 899 F. Supp. 2d 11187439, 1141 (D.N.M. 20202Browning, J.)(citing

Pearson v. Callahan, 555 U.S. 223 (2009blstns v. Oklahoma, 519 F.3d 1242 (10th Cir.

2008)); and (ii) where the factstablishing the affirmative defeasare apparent on the face of

the complaint, see Miller v. Shell Oil C845 F.2d 891, 893 (10th Cikr965)(“Under Rule 12(b),

a defendant may raise an affirmative defense ligotion to dismiss for the failure to state a
claim. If the defense appeaaplainly on the face of the cotamt itself, the motion may be

disposed of under thisile.”). The defense of limitationstise affirmative defense most likely to
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be established by the uncontroverted facts in the complaint. SeeraES ALAN WRIGHT ET
AL ., FEDERAL PRACTICE AND PROCEDURES 1277 (3d ed. 2014). If the complaint sets forth dates
that appear, in the first instance, to fall odesiof the statutory limitations period, then the

defendant may move for dismissal under rulé}(8). See Rohner Wnion Pac. R.R. Co., 225

F.2d 272, 273-75 (10th Cir. 1955); Gossard vs$aod, 149 F.2d 111, 113 (10th Cir. 1945);

Andrew v. Schlumberger Tech. Co., 808SEpp. 2d 1288, 1292 (D.N.M. 2011)(Browning, J.).

The plaintiff may counter this motion with an asserthat a different statute of limitations or an
equitable tolling doctrine appligs bring the suit within the stae; the Tenth Circuit has not
clarified whether this assertianust be pled with supporting facin the complaint or may be

merely argued in response to the motion.. Khcheloe v. Farmer, 214 F.2d 604 (7th Cir.

1954)(holding that, once a plaintiff has pled factshi@ complaint indicating that the statute of
limitations is a complete or partial bar to ari@g, it is incumbent upon the plaintiff to plead,

either in the complaint or in amendments tdatts establishing an exception to the affirmative
defense). It appears, from case law in severalits, that the plaintiff may avoid this problem

altogether -- at least at the motion-to-dismisgst-- by simply refraininffom pleading specific

or identifiable dates, see Goodman vaxair, Inc., 494 F.3d 458, 465-66 (4th Cir. 2007);

Hollander v. Brown, 457 F.3d 688, 691 n.1 (7tm. @D06); Harris v. New York, 186 F.3d 243,

251 (2d Cir. 1999); Honeycutt v. Mhell, 2008 WL 3833472 (W.D. Okla. Aug. 15,

2008)(West, J.), and, although the Tenth Circuit has not squarely addressed this practice, the

Court has permitted this avoidance practgee Anderson Living Trust v. WPX Energy Prod.,

LLC, 27 F. Supp. 3d 1188, 1208-09, 1234-38 (DIN2014)(Browning, J.).

LAW REGARDING RULE 56(d)

Rule 56(d) of the Federal Rules of Civil Procedure provides:
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(d) When Facts Are Unavailable to the Nonmovant.
If a nonmovant shows by affidavit adeclaration that, for specified
reasons, it cannot present facts esakto justify itsopposition, the court
may:

(2) defer considering the motion or deny it;

(2) allow time to obtain affidavitor declarations or to take
discovery; or

(3) issue any other appropriate order.

Fed. R. Civ. P. 56(d). Before 2010, this rule wde E6(f); rule 56(d) tarries forward without
substantial change thegwisions of former subdivision (f). Fed. R. Civ. P. 56(d) advisory
committee’s notes to the 2010 amendments. p&ity who seeks religinder subdivision (d)
may seek an order deferring the time tpoe&l to the summary-judgment motion.” Fed. R. Civ.
P. 56(d) advisory committeefsotes to the 2010 amendments.eThle permits a nonmovant to
show by affidavit or declaration the need for additional discovery; a formal affidavit is thus not
required. _See Fed. R. Civ. P. 56(d). The rule fisran“written unsworn eclaration, certificate,
verification, or statement subsceilhin proper form as true undasenalty of perjury to substitute
for an affidavit.” Fed. R. Civ. P. 56(cyleisory committee’s notes to the 2010 amendments.

When a party files an affidavit or declaosm, and moves fordditional discovery time

under rule 56(d), the party invokes the courtsctetion. _See Jensen v. Redevelopment Agency

of Sandy City, 998 F.2d 1550, 1553-54 (1@ir. 1993). “‘Unless dilatoryr lacking in merit,”

a party’s 56[(d)] application “'should be liberaliseated.” Jensen v. Redevelopment Agency of

Sandy City, 998 F.2d at 1554 (quoting Comm. for 1st Amend. v. Campbell, 962 F.2d 1517, 1522
(10th Cir. 1992)). “The general principle Bule 56(d) is that summary judgment should be
refused where the nonmoving party has not hacdgp®rtunity to discover information that is

essential to [its] opposition.”_Price ex reliderv. W. Res., Inc., 23E.3d 779, 783 (10th Cir.
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2000). Rule 56(d) does not rexp) however, that summary dgment not be entered until

discovery is complete. See Price ex Reice v. W. Res., Inc., 232 F.3d at 784.

“Rule 56[(d)] is not a license for a fishing expedition . . . .” Lewis v. Ft. Collins,

903 F.2d 752, 758 (10th Cir. 1990). To invoke rule 56(d), the party filing the affidavit or
declaration must state with specificity how thesired time would allow it to meet its burden in

opposing summary judgment. See Jensen v. Redevelopment Agency of Sandy City, 998 F.2d

at 1554. Rule 56(d) may not be invoked basddlysaipon the assertion that discovery is
incomplete or that specific facts necessarypppose summary judgment are unavailable. See

Jensen v. Redevelopment Agency of Sandly, @98 F.2d at 1554. Moreover, while the

summary judgment movant’'s excius control of information weighkeavily in favor of relief

under 56(d), see Price ex rel. Price v. W. Rieg., 232 F.3d at 783, merely asserting that the

movant has the evidence is insaiéint to justify denial of smmary judgment, see Jensen v.

Redevelopment Agency of Sandy City, 998 F.2d%84. Furthermore, “if the party filing the

Rule 56[(d)] affidavit has been dilatory, or tiidormation sought is either irrelevant to the
summary judgment motion or merely cumulative extension will be granted.” Jensen v.

Redevelopment Agency of Sandy City, 998 F.2d %64 (denying a 56(d) request stating “the

record reflect[ed] that plaintiffs were dilatomy pursuing discovery prior to the filing of their

56[(d)] affidavit’). See Johnsow. Holmes, 377 F. Supp. 2d 1039, 1044-45 (D.N.M.
2004)(Browning, J.), aff'd, 455 F.3d 1133 (10thr.C2006)(denying a 56(d) request where
plaintiff did not eplain why, during the discovery peridtat the court alled, he did not
obtain the discovery sought in his motion). eThenth Circuit has summarized rule 56(d)’s
requirements as follows:

A prerequisite to granting relief pursuant to Rule 56[(d)] is an affidavit furnished
by the nonmovant. Although the affidaviéed not contain evidentiary facts, it
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must explain why facts prealing summary judgment saot be presented. This
includes identifying the probable facts rentailable and what steps have been
taken to obtain these facts. In this citcthe nonmovant also must explain[, with
specificity,] how additional time will enable him to rebut movant’s allegations of
no genuine issue of fact.

Price ex rel. Price v. W. Res., Inc., 232 F.3d at 783 (quoting Comm. for 1st Amend. v. Campbell,

962 F.2d at 1522). See Tadlock v. Lahood, 550 F.App547 (citing Price ex rel. Price v. W.

Res., Inc. for the requiremerdbrule 56(d) after the 2010 andment); Douglass v. United Auto

Workers Local Union 31, 188 F. App'x at 658afing that the affidat must state “with

specificity” how the additional time would enablestparty to meet its burden). A rule 56(d)
affidavit or declaration must state, with spgietly, what additionaldiscovery is believed

necessary. See Burke v. Utah TransithA& Local 382, 462 F.3d 1253, 1264 (10th Cir. 2006);

Chavez v. Perry, 142 F. App’x at 334 (“To resisinsoary judgment on this basis, a party must

specifically identify what facts it seeks to diser and show how thogacts would materially
aid its case on the dispositive issues.”). If aypddes not file an affidavit or declaration, a

district court does not abuse its discretioml@mying discovery. See Tadlock v. Lahood, 550 F.

App’x at 547.

In determining whether a party has bedatdry in pursuing discovery, courts should
consider: (i) “the length of the pendency thfe case prior to the Rule 56[(d)] request”;
(i) "whether and when plaintiff could have tanpated its need for threquested discovery”;
(i) "the previous efforts, if any, made by plaintiff to obtain the needed information either
through Rule discovery or otherwise”; (iv)h#& degree and naturef discovery already
undertaken”; (v) “any limitations placed upon discovery previously by the trial court”; (vi) “any
prior solicitations of or progions for discovery by the trigourt”; (vii) “any warning which

plaintiff might have had that, absent a speegigquest, discovery might be denied and his claim
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be dismissed”; and (viii) “whether the request&@drmation was inaccessible to plaintiff, e.g. as
when within defendant’s exclusive control, or whether alternative, acleessilirces existed but

were foregone.”_Paul Kadair, Inc. v. So@prp. of Am., 694 F.2d 1017, 1031 (5th Cir. 1983).

See Jensen v. Redevelopment Agency of Saiitgry 998 F.2d at 1555 n.7 (noting that the “Fifth

Circuit enumerates eight factors to be coemd in determining whether a party has been

dilatory in seeking discovery” (citing Paifladair, Inc. v. Sony Ce. of Am., 694 F.2d at

1031)); Klick v. Hercules, Inc., No. 90-C-1067-B*4tn.3 (stating that Paul Kadair, Inc. v. Sony

Corp. of America enumerates “eight factorsiahhshould be considered by the court before

determining whether a party has been dratm conducting discovery”); Patty Precision v.

Brown & Sharpe Mfg. Co., 742 F.2d 1260, 1264 n.4 (1984)(same).

LAW REGARDING EXPERT TESTIMONY

“Since the Supreme Court of the Unit&tates decided Daubert v. Merrell Dow

Pharmaceuticals, Inc.[, 509 U.S. 579, 594-95 ()}@B&ubert”)], trial courts have had the

responsibility to make certain d&h proffered experts will asdi the jury in understanding the

evidence and in determining the factual issitesiust decide.” _United States v. Gutierrez-

Castro, 805 F. Supp. 2d 1218, 1224 (D.N.M. 2010@@ing, J.). “The Court now must not

only decide whether the expert is quatifitco testify, but, undeDaubert v. Merrell Dow

Pharmaceuticals, Inc., whether the opinioninesty is the product of a reliable methodology.”

United States v. Gutierrez-Castro, 805 $upp. 2d at 1224. _“Daubert v. Merrell Dow

Pharmaceuticals, Inc. requires aidado scrutinize the profferegkpert’s reasoning to determine

if that reasoning is sound.” United $tatv. Gutierrez-Castro, 805 F. Supp. 2d at 1224.

1. Rule702.

Rule 702 of the Federal Rules of Evidence gowdine admissibility oéxpert testimony:
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A witness who is qualified as an expbyt knowledge, skill, experience, training,
or education may testify in the foraf an opinion or otherwise if:

@) the expert’'s scientific, tectoal, or other specialized knowledge
will help the trier of fact tounderstand the evidence or to
determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product ofiedle principles and methods; and

(d) the expert has reliably applig¢de principles and methods to the
facts of the case.

Fed. R. Evid. 702. Rule 702 thus requires thd taart to “determine whether the expert is
proposing to testify to (1) scientf technical, or otlrespecialized knowledginat (2) will assist

the trier of fact to understand determine a fact in issue.United States v. Muldrow, 19 F.3d

1332, 1337 (10th Cir. 1994).

Rule 702 uses a liberal definition of “expert.” Fed. R. Evid. 702 advisory committee’s
note to 1972 proposed rul@$wW]ithin the scope ofthis rule are nbonly experts irthe strictest
sense of the word, e.g. physiciaphysicists, and architects, but also the large group sometimes
called ‘skilled’ withesses, such as bankers or lanmdog/ testifying to land values.”). An expert
is “required to possess such skill, experience or kedge in that particular field as to make it
appear that his opinion wouldsteon substantial foundation andwd tend to aid the trier of

fact in his search for truth.LifeWise Master Funding v. Tebank, 374 F.3d 917, 928 (10th Cir.

2004).
The proponent of expert testimony has thedbarof establishing by a preponderance of

the evidence that the piment admissibility requirements ameet. See Morales v. E.D. Etnyre &

Co., 382 F. Supp. 2d 1252, 1266 (D.N.M. 2005)(Brawnil.)(citing Bourjaily v. United States,

483 U.S. 171, 175 (1987)). Once the trial coud tletermined that expgeestimony would be
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helpful to the trier of fact, avithess “may qualify as an expday knowledge, sKi experience,
training, or education and . . . the expert . .austh not be required to satisfy an overly narrow

test of his own qualifications Gardner v. Gen. Motor€orp., 507 F.2d 525, 528 (10th Cir.

1974)(internal quotation marks omitted). Courts should, under the Federal Rules of Evidence,

liberally admit expert testimony, see United States v. Gomez, 67 F.3d 1515, 1526 (10th Cir.

1995)(describing rule 702 as a “liberal standgrdnd the trial court has broad discretion in

deciding whether to admit or exclude expestimony, see Werth v. Makita Electric Works,

Ltd., 950 F.2d 643, 647 (10th Cir. 1991)(noting thal ttourt’s decision will not be overturned
“unless it is manifestly erroneows an abuse of discretion”).

2. The Standard in Daubert

In its gatekeeper role, a court mussass the reasoning andthwelology underlying an
expert’s opinion, and determine whaetlitels both sciatifically valid and relgant to the facts of

the case, i.e., whether it is helpful to thertoé fact. See Daubert at 594-95; Witherspoon v.

Navajo Ref. Co., LP, No. 03-1160 BB/IM 2005 WL 5988649, at *2 (D.N.M. July 18,

2005)(Black, J.)(citing Dodge. Cotter Corp., 328 F.3d 1212, 1221 (10th Cir. 2003)). The

Supreme Court articulated a non-asiVe list of factorgdhat weigh into a dirict court’s first-
step reliability determination, @uding: (i) whether the method sidbeen tested;ifiwhether the
method has been published and subject to peesweyiii) the error rate; (iv) the existence of
standards and whether the witness applied thetmeipresent case; and (v) whether the witness’
method is generally acceptedratiable in the relevant medicahd scientific community. See
Daubert, 509 U.S. 594-95. The court is als@aosider: (i) whether #hwitness’ conclusion
represents an “unfounded extrapolation” from dag¢a; (i) whether thevithess has adequately

accounted for alternativexplanations for the effect atsise; (iii) whether the opinion was
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reached for the purposes of littga or as the result of indepemdestudies; or (iv) whether it

unduly relies on anecdotal eviden _See Witherspoon v. Navajo Ref. Co., LP, 2005 WL

5988649, at *3 (citing Gen. Elec. Co. v. Joiner, &23. 136, 146 (1997)). The Tenth Circuit

stated the applicablstandard in_Norris v. Baxter Heatttwre Corp., 397 F.3d 878 (10th Cir.

2005):

Rule 702 requires the district court to “eresthat any and aficientific testimony
or evidence is not only relevant, butiable.” [Bitler v. A.O. Smith Corp., 391
F.3d 1114, 1120 (10th Cir. 2004)}(oting Daubert, 509 U.S. at 589 ...). This
obligation involves a two-part inquiry._d.l “[A] district court must [first]
determine if the expert’'s proffered tesony . . . has ‘a reliable basis in the
knowledge and experience of his [or héidcipline.” Id. (quoting_Daubert, 509
U.S. at 592 ....). In making this detenation, the districtourt must decide
“whether the reasoning or methodology urylag the testimony is scientifically
valid. . . .” 1d. (quotig Daubert, 509 U.S. at 592-93.). Second, the district
court must further inquire into whedr proposed testimony is sufficiently
“relevant to the task at hd.” Daubert, 509 U.S. at 597.

Norris v. Baxter Healthcare Corp., 397 F.3d88-84 (footnote omitted). “The second inquiry

is related to the first. Under the relevance grohthe _Daubert analysis, the court must ensure
that the proposed expert testimony logically advances a maspatt of the case . . . . The
evidence must have a valid scientific connection to the disputesl ifathe case.”Norris v.

Baxter Healthcare Corp., 397 F.3d at 884 nifin@c Daubert, 43 F.3d 1311, 1315 (9th Cir.

1995)(on remand from the Supren@ourt)); Daubert, 509 U.S. &91)). If the expert's
proffered testimony fails on the first pronget&ourt does not reach the second prong. See

Norris v. Baxter Healthcare Corp., 397 F.3d at 884.

In Kumho Tire Co. v. Carmichael, 526 UR7 (1999), the Supreme Court expanded the

rules under Daubert v. M@Il Dow Pharm., Inc., to non-scientifexpert testimony. See Kumho

Tire Co. v. Carmichael, 526 U.S. at 141 (“We dade that Daubert’s geeral holding -- setting

forth the trial judge’s general ‘gatekeeping’lightion -- applies not only to testimony based on
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‘scientific’ knowledge, butalso to testimony based on ‘tedtal’ and ‘other specialized’

knowledge.”). The Supreme Court recognized in Kumho Tire CBakmichael that the factors

from Daubert v. Merrell Dow Pharm., Inevill not apply to all cases:

Our emphasis on the word ‘may’ thus reflects Daubert’s description of the Rule
702 inquiry as a flexible one. Daubertk®a clear that the factors it mentions do
not constitute a definitive checklistr test. And_Daulbié adds that the
gatekeeping inquiry must be tiedttee facts of a particular case.

Kumho Tire Co. v. Carmichael, 526 U.S.1&0 (internal quotation marks omitted).

In conducting its review under Dbert, the court must focggenerally on “principles and

methodologies, and not on the conclusions geeéra Armeanu v. Bridgestone/Firestone N.

Am., Tire, LLC, No. CIV 05-0619 JB/DJS006 WL 4060665, at *11 (D.N.M. Sept. 26,

2006)(Browning, J.)(citing Daubert, 509 U.S.585). “Despite this focus on methodology, an
expert’s conclusions are not inmme from scrutiny . . . and thewrt may conclude that there is
simply too great an analyticglap between the data and thgnion proffered.” _Armeanu v.

Bridgestone/Firestone  N. Am., TijreLLC, 2006 WL 4060665, at *11 (alterations

omitted)(internal quotation marks omitted).

The proponent of the expert’s opinion testimony bears the bwfdestablishing that the
expert is qualified, that the methodology he or gbes to support his or her opinions is reliable,
and that his or her opinion fits the facts of the case and thus will be helpful to the jury. See

Norris v. Baxter Healthcare Qmr 397 F.3d at 881. The Unitedais Court of Appeals for the

Ninth Circuit noted in Claar v. Burlington Nbern Railroad Co., 29 F.3d 499 (9th Cir. 1994):

Coming to a firm conclusion first andah doing researcto support it is the
antithesis of this method. Certainlgcientists may form initial tentative
hypotheses. However, scientists whoeaviction about the ultimate conclusion
of their research is so firm that they andling to aver under oath that it is correct
prior to performing the nessary validating tests coupdoperly be viewed by the
district court as lacking the objectivithat is the hallmark of the scientific
method.
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29 F.3d at 502-03 (citation omitted).

Once reliability is established, however, it is still within the district court’s
discretion to determine whether expeutimony will be helpful to the trier of
fact. In making that dermination, the court shalilconsider, among other
factors, the testimony’s relevance, theors’ common knowldge and experience,
and whether the expert's testimony masurp the jury’s pmary role as the
evaluator of evidence.

Ram v. N.M. Dep'’t of Bv't, No. CIV 05-1083 JB/WPL2006 WL 4079623, at *10 (Dec. 15,

2006)(Browning, J.)(citing United States vodRiguez-Felix, 450 F.3d 1117, 1123 (10th Cir.

2006)).
An untested hypothesis does nob\pde a scientific basis teupport an expert opinion.

See Norris v. Baxter Healthcare Corp., 398dFat 887 (“[A]t best,silicone-associated

connective tissue disease is amested hypothesis. At worstgethink has been tested and found
to be untenable. Therefore, thas no scientific basifor any expert testiomy as to its specific

presence in Plaintiff.”);_In re Breast piant Litig., 11 F. Supp2d at 1228 (“An untested

hypothesis cannot be a scientificalliable basis for an opiniamm causation.”). A court is not
required “to admit opinion evidence that is connected to existing data only by the ipse dixit of
the expert. The court may conclude that thengply too great an analytical gap between the

data and the opinion proffered.” Gen. EI€p. v. Joiner, 522 U.S. 136, 146 (1997). See

Hollander v. Sandoz Pharm. Corp., 289 F.3d 1193, 1209 (10th Cir. 2002)(noting a lack of

similarity between animal stugl and human studies); TylerSterling Drug, Inc., 19 F. Supp.

2d 1239, 1244 (N.D. Okla. 1998)(“Test results on aténare not necessaritgliable evidence
of the same reaction in humans.”).
Courts have also excluded experts’ opiniavisen the experts depart from their own

established standards. Se@&dk Ins. Exch. v. MagneTek, dn 360 F.3d 1206, 1213 (10th Cir.
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2004)(*The district court noted that [the experopinion did not meet the standards of fire

investigation [the expert] himself professedduhered to.”); Magdalene. Burlington N. R.R.

Co., 5 F. Supp. 2d 899, 905 (D. Colo. 1998)(4am, [the expert]'s methodology is not
consistent with the methodoleg described by the authoradaexperts whom [the expert]
identifies as key authiies in his field.”).

3. The Necessity of Evaluating an Issue Under Daubert

Daubert’s restrictions apply to both “ndveexpert testimony ad “well-established
propositions.” Daubert, 509 U.S. at 593 n.11 (“Although the Ptyaecision itself focused
exclusively on ‘novel’ scientific techniques, va® not read the requirements of Rule 702 to
apply specially or exclusivelyo unconventional evidence.”). *“Of course, well-established
propositions are less likely to leballenged than those that a@vel, and they are more handily

defended.” _Daubert, 509 U.S. at 593 n.11. “Indeezhribs that are so filgnestablished as to

have attained the status of scientific law, such as the laws of thermodynamics, properly are
subject to judicial notice under Federal Rof€evidence 201.”_Daubert, 509 U.S. at 593 n.11.
“[W]hen experts employ established methods in their usual manner, a district court need

not take issue under Daubert . . ..” Attorfgégn. of Okla. v. Tyson Foaods, Inc., 565 F.3d 769,

780 (10th Cir. 2009). “[H]owever, where ediabed methods are employed in new ways, a

district court may require further indications m@iability.” Attorney Gen. of Okla. v. Tyson

Foods, Inc., 565 F.3d at 780. Whether courtgehaccepted theories underlying an expert's
opinion is a relevant considéi@ in determining whether exgetestimony is reliable. _See

Attorney Gen. of Okla. v. Tyson Foods, Inc., 568d-at 780 (“The case law indicates that the

%Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), superseded by rule Fed. R. Evid.
702, held that, for an expert opinion to be ashitile, “the thing from which the deduction is
made must be sufficiently estalbled to have gained general accap&in the particular field in
which it belongs.”_Frye Wnited States, 293 F. at 1014.
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courts are not unfamiliar with the [polymerad®ain reaction] methodology, and in fact some
courts have indicated their acceptance of it.”).

LAW REGARDING EXPERT TESTIMONY ON ULTIMATE ISSUES

Rule 704 of the Federal Rules of Evidence states:

(@) In General -- Not Automatically Objectionable. An opinion is not
objectionable just because it embraces an ultimate issue.

(b) Exception. In a criminal case, an expert witness must not state an opinion
about whether the defendant did did not have a mental state or
condition that constitutes alement of the crime charged or of a defense.
Those matters are for the trier of fact alone.

Fed. R. Evid. 704. “Traditionally, there was a general doctriae whtnesses could not give

their opinion or conclusions on an ultimate issfidact.” Vondrak v. City of Las Cruces, No.

05-0172, 2009 WL 3241555, at *10 (D.N.M. Aug. 25)02)(Browning, J.). “The stated
justification was sometimes that such testimasyrps the function or invades the province of

the jury.” Vondrak v. City of Las Cruce2009 WL 3241555, at *10 (quoting 1 K. Broun,

McCormick on Evidence 8 12 (6th ed. 2006 updat&))e Federal Rules &vidence reflect that

the ultimate-issue rule no longer appliese 8mited States v. Smith, 156 F.3d 1046, 1054 (10th

Cir. 1998). Although rule 704(a) permits an exp® testify about aas that embrace an
ultimate issue, there are some other limitations, aside from those that rule 704(b) expresses,
regarding testimony on ultimate issues.

Expert witnesses are permitted to testify regarding a broad scope of matters. First,
experts may testify regarding ultimate questions of fact. Fede R. Evid. 704 (“An opinion is

not objectionable just because it embraces an ultimate issue.”); United States v. Richter, 796 F.3d

1173, 1195 (10th Cir. 2015)(“Federal IRwf Evidence 704 allows agxpert witnes to testify

about an ultimate question of fact.”). Secoexperts may refer to the law in expressing their
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opinions. _See United States v. Bedford, 5331A.148, 1158 (10th Ci2008); Specht v. Jensen,

853 F.2d 805, 809 (10th Cir. 1988)(“We recognthat a withess may fer to the law in
expressing an opinion without thegference renderinthe testimony inadresible.”). Third,
experts may testify “to facts or opinions fromiath the jury could conclude or infer that the

defendant had the requisite mental statdiited States v. Gadanegro, No. 09-0312, 2012 WL

592170, at *5 (D.N.M. Feb. 17, 2012)(Browning, di)ig United States v. Torres, 53 F.3d

1129, 1141-42 (10th Cir. 1995)). In short, “[ptessible testimony provides the jury with the
tools to evaluate an expert's ultimate cosan and focuses on questions of fact that are
amenable to the scientific, technical, or othexcsized knowledge within the expert’s field.”

United States v. Richter, 796 F.3d at 1195.

The Tenth Circuit has also barred numeréarsns of expert testimony. “Rule 704(b)
prohibits an expert from exmsly stating the final conclusion orference as to a defendant’s

mental state[.]”_United States v. Gaoaegro, 2012 WL 592170, at *5. “[Rules 701, 702, and

403] afford ample assurances against the ssiom of opinions [under rule 704] which would
merely tell the jury what result to reach, somewhat in the manner of the oath-helpers of an earlier

day.” United States v. Barile, 286 F.3d 74%9-60 (4th Cir. 2002). Expert testimony is

similarly inadmissible when a jury can evaluate the matter itself. In U.S. Rodella, No. CR 14-
2783 JB, 2014 WL 6634154, (D.N.M. Nov. 18, 2014){Bning, J.), the United States alleged
that the defendant used unreasonable forcaglan unlawful arrest. See 2014 WL 6634154, at
*1. The defendant attempted to introducepext testimony that the arrestee’s booking
photograph did not show evidence of Bmg. See 2014 WL 6634154, at *18. The Court
rejected this evidence, explaining:

While Dr. Sanders’ methodology is dié¢a, his methodology boils down to
looking at the photograph and deciding etfiter Tafoya's face appears to be
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bruised. Whether a person’s face appeaisetdruised or swollen falls within a
juror's common knowledge and experieneed permitting expert testimony on
the issue would usurp the jury’s primary role as the evaluator of evidence.

2014 WL 6634154, at *18 (quotations omitted). HExgestimony is likely inadmissible when

the expert’s testimony traskhe language of thedal principle or statutat issue or when terms

employed have a specialized legal meaning. \Beted States v. Perkins, 470 F.3d at 158. In

Vondrak v. City of Las Cruces, for exampthe defendant sought to introduce testimony from
an experienced police officer to show thapdice officer reasonablpandcuffed the plaintiff
during an arrest for driving under the udhce. _See 2009 WL 3241555, at *1. The police
officer stated in his report @ the defendant acted reasonadhy that the amount of time the
plaintiff spent in handcuffs was reasonabfee 2009 WL 3241555, at *18 he Court rejected
this evidence, explaining that it impassibly applied the law to the facts:

Tipton may not say that McCants acted reasonably, because such testimony
involves the application of a legal standéodhe facts. . . [W]hile the ultimate
evidence rule has been abolished outsidb®tontext of rule 704(b), experts still

are not allowed to express opinions invotyithe application of legal standards to
facts. _Okland Oil Co. v. Conoctnc., 144 F.3d 1308, 1328 (10th Cir.
1998)(“Generally, an expert manot state his or her opom as to legal standards

nor may he or she state legal conclusions drawn by applying the law to the
facts.”). Tipton therefore may not expressopinion that the length of time that
Vondrak spent in handcuffs was reasonable.

2009 WL 3241555, at *18.
The distinction between permissible and inmpigsible expert testimony is not always

obvious. _See United States v. Mclver, 470 536, 562 (4th Cir. 2006)(“The line between a

permissible opinion on an ultimatesue and an impermissiblegdd conclusion isot always

easy to discern.”); United States v. Simps7 F.3d 186, 189 (10th Cir. 1993)(“In this case,
defense counsel sought to admit testimony by dkgert as to whethethe transactions in
guestion constituted misapplication or concealm&hether or not this proffered testimony

amounts to a legal conclusion, devoidhelpfulness to the trier déct, is a close question.”); 3-
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704 Federal Rules of Evidence Manual 8§ 704(RPQ15)(“Despite the ... Court’'s effort to
distinguish ultimate factual conclusions from ultimate legal conclusions, the distinction can be
blurry.”). In 1991, for example, the Tenth Circgtated that “an expemay not state legal

conclusions drawn by applying theew to the facts.”_A.E. By & Through Evans v. Indep. Sch.

Dist. No. 25, of Adair Cty., OKkl., 936 F.2d 47Z,64(10th Cir. 1991). M recently, however, it

has explained that witnesses “are permitted to yestibut how the law applies to a certain set of

facts, so long as they provide adequate explanations for their conclusions.” United States v.

Richter, 796 F.3d at 1196t is unclear how an expertitness could describe “how the law
applies to a certain sef facts” without reaching a “legal conclusion.” Cases discussing these

issues are not always clear. _In United &tat. Buchanan, 787 F.2d 477 (10th Cir. 1986), an

officer with the Bureau of Alcohol, Tobacco aRttearms testified that a firebomb would “have
to be registered” with his agency. 787 F.2d at 483. The defendant objected on the grounds that
the testimony “constituted an improper legahclusion.” 787 F.2d at 484. The Tenth Circuit
noted that “[tlhe question before the jury invedl the consideration of a particular homemade
device against an array of statutory definitions,” but nonetheless affirmed the district court’s
decision to admit the testimony87 F.2d at 483. It explained:

While unadorned legal condions are impermissibleege Frase v. Henry, 444

F.2d 1228, 1231 (10th Cir. 1971), courts hallewed the expression of expert

opinions on ultimate issues of facgee, e.g., United Sates v. Logan, 641 F.2d

860, 863 (10th Cir. 1981). Experts are allowe testify that certain drugs come

within a particular sttutory classificationsee United Sates v. Carroll, 518 F.2d

187, 188 (6th Cir. 1975), and that cemtaxpenses are deductible under the

federal tax lawssee United States v. Fogg, 652 F.2d 551, 556-57 (5th Cir. 1981),

cert. denied, 456 U.S. 905, 102 S.Ct. 1751, 72 L.Ed.2d 162 (1982).

787 F.2d at 484. The Tenth Circpitaced the officer’'s testimony tm the “ultimate issues of

fact” category. 787 F.2d at 484. See Unifdtes v. Bedford, 536 F.3d 1148, 1158 (10th Cir.

2008)(“[W]e agree that a properpualified IRS agent may analyze a transaction and give expert
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testimony about its tax consequences.”)(quotation omitted).

“Rule 704(b) prohibits an expgefrom expressly stating tHenal conclusion or inference
as to a defendant’s mental state; it does notgotean expert from testifying to facts or opinions
from which the jury could conclude or infer thaie defendant had the requisite mental state.”

United States v. Ganadonegro, 2012 WL BA2, at *5 (D.N.M. Feb. 17, 2012)(Browning,

J.)(citing United States v. Torres, 53 F.3d 1129, 142110th Cir. 1995)). The restrictions in

rule 704(b) do not apply to lay witnessege_United States v. Goodman, 633 F.3d 963, 968

(10th Cir. 2011), although ¢hlay witnesses’ testimony must still belpful to the ftier of fact to
satisfy rule 701, see Fed. R. BvirO1(b). “[Rules 701, 702, add3] afford ample assurances
against the admission of opinionsfler rule 704] which would merely tell the jury what result

to reach, somewhat in the manner of the oath-relpiean earlier day.’"United States v. Barile,

286 F.3d 749, 759-60 (4th Cir. 2002). Pursuant e 704, it is the Court’s task “to distinguish
[helpful] opinion testimony thaémbraces an ultimate facbm [unhelpful] opinion testimony

that states a legal conclusion.” United 8sav. Perkins, 470 F.3d at 158 (internal quotation

marks omitted). In making that determination, a court should consider whether the guestion
tracks the language of the legal pipie or statute at issue, atitbn consider whether any terms

employed have a specialized legal meanige United States v. Perkins, 470 F.3d at 158.

LAW REGARDING RULE 401 OF THE FEDERAL RULES OF EVIDENCE

The threshold issue in determining the ashitiility of evidence is relevance. As a
baseline, under the Federal Rules of Evidence, all evidence that is relevant is admissible -- unless
another law or rule excludes the evidence nd any evidence that is not relevant is not

admissible. _See Fed. R. Evid. 402. The stanftarcelevance is liberal. See United States v.

Leonard, 439 F.3d 648, 651 (10th Cir. 2006)(“Rdl is a liberal standard.”)(citing United
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States v. McVeigh, 153 F.3d 116KH190 (10th Cir. 1998)). The elence need only have “any

tendency to make the existenceanly fact that is of consequence to the determination of the
action more probable or less probable than it wbelavithout the evidence.” Fed. R. Evid. 401.

See United States v. Leonard, 439 FaB&51. “[A] fact is ‘of onsequence’ when its existence

would provide the fact-finder with a basis for kimgy some inference, or chain of inferences,
about an issue that is necess@ary verdict,” but it oly needs to have “any tendency” to do so.

United States v. Jordan, 485 F.BA14, 1218 (10th Cir. 2007). Sémited States v. Leonard,

439 F.3d at 651; United States v. McVeigh, 153drat 1190. Although the threshold burden is

low, the rules do “not sanction the carte blanaumission of whatever evidence a defendant

would like. The trial judge is the gatekeeper under the Rules of Evidence.” United States v.

Jordan, 485 F.3d at 1218.

LAW REGARDING RULE 403 OF THE FEDERAL RULES OF EVIDENCE

Rule 403 provides: “The court may exclusevant evidence iits probative value is
substantially outweighed by a danger of onenmore of the followmng: unfair prejudice,
confusing the issues, misleading the jury, unddayjevasting time, or needlessly presenting
cumulative evidence.” Fed. R. Evid. 403. Undele 403, the trial court must weigh the
proffered evidence’s probative value against iteptal for unfair prejudice. See United States
v. Record, 873 F.2d 1363, 1375 (10th @i®89). “[IJt is only unfai prejudice, substantially
outweighing probative value, which permits eribn of relevant matter [under rule 403].”

United States v. Pettigrew, 468 F.3d 626, 6380 X0ir. 2006)(quoting United States v. Sides,

944 F.2d 1554, 1563 (10th Cir. 1991)). The UnitedeSt&ourt of Appeals for the Tenth Circuit
has reminded district courts that they sholdd “mindful” that “exclusion of evidence under

Rule 403 that is otherwise admissible under akiger rules is an évaordinary remedy and
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should be used sparingly.” United States v. Smalls, 605 F.3d 765, 787 (10th Cir. 2010).

The decision to admit or exclude evidencespant to rule 403 is within the trial court’s

discretion,_see United States v. Lugo, 170 F3@, 2005 (10th Cir. 1999), and the trial court’s

discretion to balance possible umfprejudice against pbative value is brah see United States

v. Bice-Bey, 701 F.2d 1086, 1089 (4th Cir. 1983hited States v. Masters, 622 F.2d 83, 87-88

(4th Cir. 1980). As the Supreme @bof the United States has noted:

In deference to a district court’s familiarity with the details of the case and
its greater experience in evidentiary ttaes, courts of gpeals afford broad
discretion to a district court’'s evidentiarylings . . . . This is particularly true
with respect to Rule 403 since it requiges “on-the-spot balancing of probative
value and prejudice, potentially toade as unduly prejudicial some evidence
that already has been foundie factually relevant.”

Sprint/United Mgmt. Co. v. Mendelsohn, 5523J.379, 384 (2008)(omissi in case but not

guoted treatise)(quoting 1 Steven @hildress & Martha S. Davigederal Standards of Review

8 4.02, at 4-16 (3d ed. 1999)). See UnitedeStat Abel, 469 U.SA5, 54 (1984)(“Assessing the

probative value of [proffered evidence], darweighing any factors counseling against
admissibility is a matter first for the digtt court's sound judgment under Rules 401 and
403....).

Evidence may be unfairly prejudicial if would likely provoke aremotional response
from the jury or would otherwistend to adversely affect the jury’s attitude toward a particular

matter. _See United States v. Rodriguez, B9 946, 951 (10th Cir. 1999). Evidence is not

unfairly prejudicial merely because it damaggsarty’s case. See United States v. Caraway, 543

F.3d 1290, 1301 (10th Cir. 2008); United State€urtis, 344 F.3d 1057, 1067 (10th Cir. 2003);

United States v. Martinez, 938 F.2d 1078, 1082H10ir. 1991). Rather‘[tjo be unfairly

prejudicial, the evidence must have ‘an undueléacy to suggest demsi on an improper basis,

commonly, though not necessarily, an emotional’dnénited States v. Caraway, 453 F.3d at

- 236 -



1301 (quoting Fed. R. Evid. 403 advisory committee’s notes).

LAW REGARDING RULE 408 OF THE FEDERAL RULES OF EVIDENCE

Rule 408 of the Federal RuleEEvidence reads as follows:

(a) Prohibited Uses Evidence of the following is not admissible -- on behalf of
any party -- either to prove or disprothee validity or amount of a disputed claim
or to impeach by a prior inconsiatestatement or a contradiction:

(1) furnishing, promising, or offering -- or accepting, promising to
accept, or offering to accept -- a valuable consideration in
compromising or attempting to compromise the claim; and

(2) conduct or a statement made during compromise negotiations
about the claim -- except when offered in a criminal case and when
the negotiations related to a claoy a public office in the exercise
of its regulatory, investigate; or enforcement authority.
(b) Exceptions The court may admit this evidence for another purpose, such as
proving a witness’s bias or prejudiagggating a contention of undue delay, or
proving an effort to obstruct a cringhinvestigatioror prosecution.
Fed. R. Evid. 408. Various United States Coofté\ppeals have interpreted rule 408 to make
inadmissible only statements thgtare made in settlement gw@tiations,_see, e.q., Mendelovitz

v. Adolph Coors Co., 693 F.2d 518th Cir. 1982);_Trans Union Credit Information Co. v.

Associated Credit Services, InB05 F.2d 188 (6th Cir. 1986%eneral Leaseways, Inc. v.

National Truck Leasing Ass’n, 830 F.2d 716 (7th @B87); Vulcan Hart Qp. (St. Louis Div.)

v. N.L.R.B., 718 F.2d 269 (8th Cir. 1983); (ii) reldateissues involved in the proceedings, see,

e.q., Southern Pacific Transp. Co. v. Chabéef8 B.2d 441 (5th Cir. B2); Vulcan Hart Corp.

(St. Louis Div.) v. N.L.R.B., 718 F.2d at 269; and)(offer to compromise or settle any claim in

the action being litigated, see, e.q., Menditov. Adolph Coors Co0.693 F.2d at 570; General

Leaseways, Inc. v. National Tikiteasing Ass’'n, 830 F.2d at 716.

[E]ven where the settlement relatespigor claims that ayuably arose out of
different events and transactions, where these claims are related inasmuch as they
arose in the course of the same largdesproject operated ke defendant, and
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the claims sued upon are similar enough tedbevant, there is a sufficient basis
for bringing the evidence concernitite compromises and settlements under the
umbrella of Fed. R. Evid. 408.

12 John Bourdeau et al., Federal Procedure 8 33:238 (2017)(citing Bradbury v. Phillips

Petroleum Co., 815 F.2d 1356 (10th Cir. 1987)ppmion that Judge Barrett wrote and then-
Chief Judge Holloway and Judge Logan joinen which seven prior claims brought by
landowners arose in the courdethe same large scale uramiwexploration project conducted by

the defendant). “Fed. R. Evid. 408 does netvpnt the same party who submitted the material

in the course of settlement discussions from using the material later at trial, because Fed. R.
Evid. 408 is designed to avoid one party gsimaterial against the party who submitted the

material for settlement purposes.” 12 JoBaurdeau et al., Federal Procedure § 33:238

(2017)(citing _Hulter vC.1.R., 83 T.C. 663 (1984)). The 2086endment to rule 408 “excludes

compromise evidence even when a party seekslioit its own settlemeroffer or statements

made in settlement negotiations. See 12 John Bourdeau et al., Federal Procedure 8§ 33:238

(2017)(citing Advisory Committee Notes k@d. R. Evid. 408 (2006 Amendment)).
Courts have regarded discussions betweerpiavties as settlement negotiations if: (i) the
parties met to talk about theinterpretation of thedisputed matter, with outside counsels’

assistance, after the plaintiff filed an actj see_Trans Union Credit Information Co. v.

Associated Credit Services,cln 805 F.2d at 189-93; Olin Corp. v. Insurance Co. of North

America, 603 F. Supp. 445 (S.D.N.Y. 1986h reargument, 607 F. Supp. 1377 (S.D.N.Y.

1985); (ii) parties’ counsel agreduat the discussns in the meeting wouldot be later used for

any purpose, see Trans Union Credit InfororatCo. v. Associated CraédServices, Inc., 805

F.2d at 189-93; and (iii) parties’ counsebnceded in a written communication between

themselves that litigation was possible, see Ghnp. v. Insurance Co. of North America, 603 F.

- 238 -



Supp. at 445.
If litigation has not yet been threatelhecommunications betweethe parties are not

considered compromise negotmats. See Big O Tire Dealelsic. v. Goodyear Tire & Rubber

Co., 561 F.2d 1365 (10th Cir. 1977)(an opinion than-Chief Judge Lewiwrote and Judges
Pickett and Barrett joined). In businessneounications between companies which have not
crystallized to such a point dfireatened litigatin, “an admission in aoaversation during an
informal investigation, an effort to head offcaminal prosecution rather than resolve a civil
claim, and a mere effort to buy time in whitthpay an obligation, @n though the validity of
the obligation is later disputed[,] have been ab@red admissible as outside the rule.” 12 John

Bourdeau et al., Federal Procedure § 33:239 (26itations omitted). An itemized bill or a

demand for payment, even underethr of legal action, is not atdement offer that rule 408

excludes._See Winchester Packaging, IntMabil Chemical Co., 14 F.3d 316 (7th Cir. 1994).

RELEVANT TEXT FROM THE OKLAHOMA STATUTES

CONSENT OF SHAREHOLDERSN LIEU OF MEETING

A. Except as provided in subsection d this section orunless otherwise
provided for in the certifate of incorporationany action required by the
provisions of the Oklahoma General Cogtarn Act to be taken at any annual or
special meeting of shareholders otarporation or any action which may be
taken at any annual or special meetingsloéreholders, may be taken without a
meeting, without prior noticeand without a vote, if @onsent or consents in
writing, setting forth the action so taken, shall be signed by the holders of
outstanding stock having not less thae thinimum number ofotes that would
be necessary to authorize or take #ution at a meeting at which all shares
entitled to vote thereon were presendavoted and shall be delivered to the
corporation by delivery to iteegistered office in this state, its principal place of
business, or an officer or agent of the corporation hasusiody of the book in
which proceedings of meetings of shareleos are recorded. Delivery made to a
corporation’s registered office shall be lhgnd or by certified or registered mail,
return receipt requested.
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18 O.S. § 1073A
MERGER OR CONSOLIDATION OF DOMESTIC CORPORATIONS

A. Any two or more corporations exisjrunder the laws of this state may merge
into a single corporation, which may beyame of the constitnt corporations or

may consolidate into a new corporation formed by the consolidation, pursuant to
an agreement of merger or consolidation, as the case may be, complying and
approved in accordance with theyisions of this section.

B. The board of directors of eaatorporation which desires to merge or
consolidate shall adopt eesolution approving an egement of merger or
consolidation and declaring its adwiddy. The agreement shall state:

1. The terms and conditions of the merger or consolidation;
2. The mode of carrying the same into effect;

3. In the case of a merger, the amendments or changes in the
certificate of incorporation of # surviving corporation as are
desired to be effected by the mer, or, if no amendments or
changes are desired, a stat@mtn that the certificate of
incorporation of the surviving coopation shall be its certificate of
incorporation of the survimg or resulting corporation;

4. In the case of a consdiibn, that thecertificate of
incorporation of the resulting corpdien shall be as is set forth in
an attachment to the agreement;

5. The manner, if any, of contimg the shares of each of the
constituent corporations into skar or other securities of the
corporation surviving or re$fing from the merger or
consolidation, or of canceling soroeall of the shares, and, if any
shares of any of the constituetdrporations are not to remain
outstanding, to be converted sol@hfo shares or other securities
of the surviving or resulting coogpation or to be canceled, the
cash, property, rights, asecurities of anyther corporation or
entity which the holders of the @les are to receive in exchange
for or upon conversion of the shares and the surrender of any
certificates evidencing them, wh cash, property, rights, or
securities of any other corporation entity may be in addition to

or in lieu of shares or other securities of the surviving or resulting
corporation; and

6. Other details or provisions ase deemed desirable, including
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without limiting the generality of the foregoing, a provision for the
payment of cash in lieu of the issuance or recognition of fractional
shares, interests or rights, or for any other arrangement with
respect thereto, consistent withe provisions of Section 1036 of
this title. The agreement sadopted shall be executed and
acknowledged in accordance with the provisions of Section 1007
of this title. Any of the terms of the agreement of merger or
consolidation may be made mbndent upon facts ascertainable
outside of the agreement; provided, that the manner in which these
facts shall operate upon the terofsthe agreement is clearly and
expressly set forth in the agreerherf merger or consolidation.
The term “facts” as used in thggaragraph, includes, but is not
limited to, the occurrence of amyent, including a determination

or action by any person or bodgcluding the corporation.

C. The agreement required by the provisiohsubsection B of this section shall
be submitted to the shareholders of eaghstituent corporation at an annual or
special meeting thereof for the purposeacting on the agreement. Due notice of
the time, place, and purpose of the mreeshall be mailed to each holder of stock
whether voting or nonvoting, of the corption at the address which appears on
the records of the corporati, at least twenty (20) daysefore the date of the
meeting. The notice shall contain a cagythe agreement or a brief summary
thereof, as the directors shall deedviaable; provided, however, the notice shall
be effective only with respect to mergersconsolidations for which the notice of
the shareholders meeting to vote therkeas been mailed after November 1, 1988.
At the meeting the agreement shall be considered and a vote taken for its adoption
or rejection. If a majority of the outstding stock of the corporation entitled to
vote thereon shall be voted for the adoptidrthe agreement, & fact shall be
certified on the agreement by the semrngtor the assistant secretary of the
corporation. If the agreement dshdle so adopted r@ certified by each
constituent corporation, it shall then lfiked and shall become effective in
accordance with the provisions of Section 1007his title. Inlieu of filing an
agreement of merger or consolidatiomuied by this section, the surviving or
resulting corporation may fila certificate of merger aonsolidatbn executed in
accordance with the provisions of Seatil007 of this title and which states:

1. The name and state of inporation of each of the constituent
corporations;

2. That an agreement of merger or consolidation has been
approved, adopted, certified, executed, and acknowledged by each
of the constituent corporations accordance with the provisions of
this section;

3. The name of the surviyg or resulting corporation;

- 241 -



4. In the case of a merger, the amendments or changes in the
certificate of incorporation ofhe surviving corporation, which
may be amended and restated, #ratdesired to be effected by the
merger, or, if no amendments or changes are desired, a statement
that the certificate of incorporation of the surviving corporation
shall be its certificate of incorporation;

5. In the case of a consoltdm, that the certificate of
incorporation of the resulting corpdien shall be as is set forth in
an attachment to the certificate;

6. That the executed agreement of consolidation or merger is on
file at the principal @ce of business of theurviving corporation,
stating the address thereof; and

7. That a copy of the agreement of consolidation or merger will be
furnished by the surviving corporation, on request and without
cost, to any shareholder of argpnstituent corporation. For
purposes of Sections 1084 and 1086 this title, the term
“shareholder” shall be deemed to include “member”.

D. Any agreement of merger or consalidn may contain a provision that at any
time prior to the time that the agreememta certificate filed with the Secretary

of State in lieu thereof, becomes effeetinm accordance with Section 1007 of this
title, the agreement may be terminated by the board of directors of any constituent
corporation notwithstandingparoval of the agreement by the shareholders of all
or any of the constituent guorations; provided, if the agreement of merger or
consolidation is terminated after the filiof the agreement, or a certificate filed
with the Secretary of State in lieu thereof, but before the agreement or certificate
has become effective, a certificate of teration of merger or consolidation shall

be filed in accordance witBection 1007 of this title Any agreement of merger

or consolidation may contain a provisidhat the boards of directors of the
constituent corporations mamend the agreement atyaime prior to the time

that the agreement, or a céctate filed with the Secretayf State in lieu thereof,
becomes effective in accordance with Settl007 of this titleprovided, that an
amendment made subsequent tee thdoption of the agreement by the
shareholders of any constituent corporation shall not:

1. Alter or change thamount or kind of shes, securities, cash,
property, or rights to be receiv@u exchange for or on conversion
of all or any of the shares ohw class or series thereof of the
constituent corporation;

2. Alter or change any term die certificate of incorporation of

the surviving corporation to beeffected by the merger or
consolidation; or
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3. Alter or change any of the terms and conditions of the
agreement if an alteration or aifge would adversely affect the
holders of any class or series #@fr of the constituent corporation.

If the agreement of merger orr@mlidation is amended after the
filing of the agreement, or a ceitiéite in lieu thereof, with the
Secretary of State, but befotbe agreement or certificate has
become effective, a certifieat of amendment of merger or
consolidation shall be filed in accordance with Section 1007 of this
title.

E. In the case of a merger, the certife of incorporation of the surviving
corporation shall automaticallye amended to the extent, if any, that changes in
the certificate of incomration are set forth ithe certificate of merger.

F. Notwithstanding the requirements sdibsection C of this section, unless
required by its certifica& of incorporation, no vote of shareholders of a
constituent corporation surviving a mergshall be necessary to authorize a
merger if:

1. The agreement of merger does not amend in any respect the
certificate of incorporation of the constituent corporation;

2. Each share of stock of the constituent corporation outstanding
immediately prior to the effective date of the merger is to be an
identical outstanding or treasuryash of the surviving corporation
after the effective date of the merger; and

3. Either no shares of commomak of the surviing corporation

and no shares, securities, or obfigas convertiblento such stock

are to be issued or delivered endhe plan of merger, or the
authorized unissued shares or titeasury shares of common stock
of the surviving corporation to bissued or delivered under the
plan of merger plus those inilijpissuable uportonversion of any
other shares, securities, or obligas to be issed or delivered
under the plan do not exceed twepgrcent (20%) of the shares of
common stock of the constént corporation outstanding
immediately prior to the effectivdate of the merger. No vote of
shareholders of a constituent corporation shall be necessary to
authorize a merger ooansolidation if no sharesf the stock of the
corporation shall have been issuprior to the adoption by the
board of directors of the resolution approving the agreement of
merger or consolidation. If aagreement of merger is adopted by
the constituent corporation surviving the merger, by action of its
board of directors and withouany vote of its shareholders
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pursuant to the provisions of thsubsection, the secretary or
assistant secretary of that corporation shedirtify on the
agreement that the agreemens leen adoptegursuant to the
provisions of this subsection and:

a. if it has been adopted pursuant to paragraph 1
of this subsection, that the conditions specified have
been satisfied, or

b. if it has been adopted pursuant to paragraph 2
of this subsectionthat no shares of stock of the
corporation were issuedipr to the adoption by the
board of directors of the resolution approving the
agreement of merger consolidation.

The agreement so adopted and certified shall then
be filed and shall become effective in accordance
with the provisions of S¢ion 1007 of this title.
Filing shall constitute a presentation by the person
who executes the certificate that the facts stated in
the certificate remain true immediately prior to
filing.

1. Notwithstanding the requirements of subsection C of this
section, unless expressly required by its certificate of
incorporation, no vote of sharehotdeof a constituent corporation
shall be necessary to authorize agee with or into a single direct

or indirect wholly owned subsidiary of the constituent corporation
if:

a. the constituent corporation and the direct or
indirect wholly owned sulidiary of the constituent
corporation are the onlyoastituent entities to the
merger,

b. each share or fraction of a share of the capital
stock of the constituent corporation outstanding
immediately before the efttive time of the merger
is converted in the merganto a share or equal
fraction of share of capital stock of a holding
company having the same designations, rights,
powers, and preferences, and the qualifications,
limitations, and restrictions thereof, as the share of
stock of the constituent gmoration being converted
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in the merger,

c. the holding company and the constituent
corporation are corporationsf this state and the
direct or indirect whollyowned subsidiary that is
the other constituent entity to the merger is a
corporation or limited liability company of this
state,

d. the certificate of incporation and bylaws of the
holding company immediately following the
effective time of the nrger contain provisions
identical to the certiiate of incorporation and
bylaws of the constituent corporation immediately
before the effective time dhe merger, other than
provisions, if any, regamg the incorporator or
incorporators, the corporate name, the registered
office and agent, the initial board of directors, and
the initial subscribers ofshares and provisions
contained in any amendment to the certificate of

exchange, reclassification, subdivision, combination
or cancellation of stockif a change, exchange,
reclassification, or camllation has become
effective,

e. as a result of the merger, the constituent
corporation or its successoorporation becomes or
remains a direct or ndirect wholly owned
subsidiary of the holding company,

f. the directors of the constituent corporation
become or remain the directors of the holding
company upon the effective time of the merger,

g. the organizational documents of the surviving
entity immediately following the effective time of
the merger contain provisions identical to the
certificate of incorporion of the constituent
corporation immediately before the effective time of
the merger, other than preiwns, if any, regarding
the incorporator or incorporators, the corporate or
entity name, the registered office and agent, the
initial board of directorsand the initial subscribers
for shares, references to members rather than
shareholders, references taterests, units or the
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like rather than stock or shares, references to
managers, managing members or other members of
the governing body rather than directors and such
provisions contained in any amendment to the
certificate of incorporation as were necessary to
effect a change, exchange, reclassification,
subdivision, combination arancellation of stock, if
such change, exchange, reclassification,
subdivision, combination or cancellation has
become effective; provided, however, that:

(2) if the organizational
documents of the surviving entity do
not contain the flowing provisions,
they shall be amended in the merger
to contain provisionsequiring that:

@) any act or
transaction by or
involving the

surviving entity, other
than the election or
removal of directors
or managers,
managing members or
other members of the
governing body of the
surviving entity, that
requires for its
adoption under this

act or its
organizational
documents the
approval of the
shareholders or

members  of the
surviving entity shall,
by specific reference
to this subsection,
require, in addition,
the approval of the
shareholders of the
holding company (or
any successor by
merger), by the same
vote as is required by
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this act and/or by the
organizational
documents of the
surviving entity;
provided, however,
that for purposes of
this subdivision, any
surviving entity that is
not a corporation shall
include in  such
amendment a
requirement that the
approval of the
shareholders of the
holding company be
obtained for any act
or transaction by or
involving the
surviving entity, other
than the election or
removal of directors
or managers,
managing members or
other members of the
governing body of the
surviving entity,
which would require
the approval of the
shareholders of the
surviving entity if the
surviving entity were
a corporation subject
to this act,

(b) any
amendment of the
organizational
documents of a
surviving entity that is
not a corporation,
which amendment
would, if adopted by a
corporation subject to
this act, be required to
be included in the
certificate of
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incorporation of such
corporation, shall, by
specific reference to
this subsection,
require, in addition,
the approval of the
shareholders of the
holding company, or
any successor by
merger, by the same
vote as is required by
this act and/or by the
organizational
documents of the
surviving entity, and

(©) the business
and affairs of a

surviving entity that is

not a corporation shall
be managed by or
under the direction of
a board of directors,
board of managers or
other governing body
consisting of

individuals who are

subject to the same
fiduciary duties

applicable to, and
who are liable for

breach of such duties
to the same extent as,
directors of a

corporation subject to
this act, and

(2) the organizational documents
of the surviving entity may be
amended in the merger:

€) to reduce the
number of classes and
shares of capital stock
or  other equity

interests or units that
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the surviving entity is
authorized to issue,
and

(b) to eliminate
any provision
authorized by
subsection D  of
Section 1027 of this
title; and

h. the shareholders of tikenstituent corporation do
not recognize gain or loss for federal income tax
purposes as determined by the board of directors of
the constituent corporation.

neither division (1) of subparagraph g of paragraph
1 of this subsection nor any provision of a surviving
entity’s organizational documents required by
division (1) of sibparagraph g of paragraph 1 of this
subsection shall be deemed construed to require
approval of the shareholders of the holding
company to elect or remowdrectors or managers,
managing members or other members of the
governing body of the surviving entity.

(2) As used in this subsection, the
term “holding company” means a
corporation  which, from its

incorporation until consummation of
a merger governed by this
subsection, was at all times a direct
or indirect wholly owned subsidiary
of the constituent corporation and
whose capital stock is issued in a
merger.

(3) As used in this subsection, the
term “organizational documents”
means, when used in reference to a
corporation, the certificate of
incorporation of the corporation and,
when used in reference to a limited
liability company, the articles of
organization and the operating
agreement of the limited liability
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company.

(4) From and after the effective time
of a merger adopted by a constituent
corporation by actiomf its board of
directors and without any vote of
shareholders pursuant to this
subsection:

@) to the extent
the restriction  of
Section 1090.3 of this
title applied to the
constituent
corporation and its
shareholders at the
effective time of the
merger,  restrictions
shall apply to the
holding company and
its shareholders
immediately after the
effective time of the
merger as though it
were the constituent
corporation, and all
shareholders of stock
of the holding
company acquired in
the merger shall for
purposes of Section
1090.3 of this title be
deemed to have been
acquired at the time
that the shares of
stock of the
constituent
corporation converted
in the merger were
acquired; provided,
that any shareholder
who immediately
before the effective
time of the merger
was not an interested
shareholder within the
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meaning of Section
1090.3 of this title
shall not solely by
reason of the merger
become an interested
shareholder of the
holding company,

(b) if the
corporate name of the
holding company
immediately

following the
effective time of the
merger is the same as
the corporate name of
the constituent
corporation
immediately  before
the effective time of
the merger, the shares
of capital stock of the
holding company into
which the shares of
capital stock of the
constituent
corporation are
converted in the
merger  shall  be
represented by the
stock certificates that
previously
represented the shares
of capital stock of the
constituent
corporation, and

(c) to the extent a
shareholder of the
constituent

corporation

immediately  before
the merger  had
standing to institute or
maintain  derivative
litigation on behalf of
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the constituent
corporation, nothing
in this section shall be
deemed to limit or
extinguish such
standing.

(5) If any agreement of merger is
adopted by a consitent corration

by action of its board of directors
and without any vote of shareholders
pursuant to this subsection, the
secretary or assistant secretary of the
constituent corporation shall certify
on the agreement that the agreement
has been adopted pursuant to this
subsection and that the conditions
specified in paragraph 1 of this
subsection have been satisfied. The
agreement so adopted and certified
shall then be filed and become
effective in accordance with Section
1007 of this title.  Filing shall
constitute a representation by the
person who executes the agreement
that the facts stateid the certificate
remain true immediately before the
filing.

18 O.S. § 1081
§ 1-501. General fraud

It is unlawful for a person, in connectiawith the offer, sale, or purchase of a
security, directly or indirectly:

1. To employ a device, same, or artifice to defraud;
2. To make an untrue statement of a matéaiztior to omit to state a material fact
necessary in order to make the statenmeadle, in the light of the circumstances

under which it is made, not misleading; or

3. To engage in an act, gmtice, or course of busas that operates or would
operate as a fraud or deceit upon another person.
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Oklahoma Uniform Securities Act of 20@41-501 (emphasis in the original).

LAW REGARDING THE FO RCED-SELLER DOCTRINE

SEC rule 10b-5, as the Supreme Court icord@d in Blue Chip Stamps v. Manor Drug

Stores, 421 U.S. at 723, requires that one be a purchaser or seller dieseloupursue a private
claim alleging fraud under Securities and Exope Act of 1934’'s § 18). See Blue Chip

Stamps v. Manor Drug Stores, 4PIS. at 727-28. The forcedis® doctrine, as the United

States Court of Appeals for the Second Circugtfenunciated it in Ving@. Beneficial Finance

Co., 374 F.2d 627, cert denied 389 U.S. 970 (1,96/4s a particularized response to the
difficulties many dissenting shareholders face when a short form merger situation requires

dissenters to cash outconstructively sell -- their shares$n the years sinc¥ine v. Beneficial

Finance Co., the federal courts gradually exjeal the forced-selledoctrine to encompass
situations where the fundamental nature of gleentiff's investment has changed even in the
absence of a sale as a consequence of ciranoed beyond the plaintiff's control. In 1976, the

Second Circuit reconfirmed its ptien from Vine v. BeneficiaFinance Co. in Green v. Santa

Fe Industries, Inc., 533 F.2d 1283 (1976), rev’'dbtirer grounds in 430 U.S. 462 (1977), ruling

that minority shareholders in a company dissolasgart of a short-form merger have standing
to bring suit under SEC rule 10b-5, alleging th& corporation’s majdy shareholders had
breached their fiduciary duty to them by undewua the minority shares for purposes of the

cash-out share price. See Santa Fe Indssthie., 533 F.2d at 1292. Two years later, the

Delaware Court of Chancery held, in Vakent. Pepsico, Inc., 45&. Supp. 1228 (Del. Ch.

1978), that shareholders confronteith an allegedly deceptivertder offer which resulted in the
defendants obtaining suffamt stock to effect a short-fornmerger were forced sellers with

standing on a rule 10b-5 claim. Sedérde v. Pepsico, Inc., 454 F. Supp. at 1236.
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Other courts’ positions on the forced-seltctrine have been mixed. In Securities

Investor Protection Corp. v. Vigman, 803 F.2d 1513 (9th Cir. 1986), the United States Court of

Appeals for the Ninth Circuit, in an opinionathJudge Wright authored and Judges Nelson and
Kozinski joined, held that there is an equivalef a forced sale whenever a shareholder’s
investment substantially changes in charactewhen a shareholder is forced to accept a
liquidated value for the shareklel’s shares. See 803 F.2d at 1898- Multiple United States
District Courts have followed the Ninth Circuifsad, concluding that there is the equivalent of
a forced sale when an interest in an ongoingrpnge is converted ta right only to receive

money for that interest. See, e.qg., Brewet.incoln Intern. Corp., 148 F. Supp. 2d 792, 806

(W.D. Ky. 2000)(Simpson, C.J.); Umstead v.rbam Hosiery Mills, Inc. 578 F. Supp. 342

(M.D.N.C. 1984)(Ward, C.J.).
Multiple United States Courts of Appeals also adopted the forced-seller doctrine in the

1970s. In Dudley v. Southeastern Factor amdukce Corp., 446 F.2d 303 (5th Cir.), cert denied

sub nom. McDaniel v. Dudley, 404 U.S. 858 (1971), in an opinion that Judge Davis wrote and

Judges Wisom and Goldberg joined, and again in Coffee v. Permian Corp., 434 F.2d 383 (5th

Cir.), cert denied, 412 U.S. 920 (1973), in aectmat Judge Adams wrote and Judges Gewin and
Morgan joined, the Fifth Circuiadopted and applied the forcesller doctrine as it found the

doctrine in_Vine v. Beneficial Finance Cdee 446 F.2d at 307; 434 F.2d at 386. The Sixth

Circuit, in Marsh v. ArmadaCorp., 533 F.2d 978 (6th Cir. 197&ert denied, 430 U.S. 954

(1977), relied heavily upon the reasoning in VineBeneficial Finance Co. when it recognized

the forced-seller doctrine.
Courts have become increasingly split over the forced-seller doctrine over the last few

decades. Reviewing the forced-seller doctim@995, the Ninth Circuit, in Jacobson v. AEG
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Capital Corp., concluded that “the forcedesdoctrine does not cut a wide swath. Although
recognized by the Ninth Circuit, we have rarehcountered instances where it applies.” 50 F.3d

at 1499 (citing Stitt v. Williams, 919 F.2d 516, 5@&&h Cir. 1990)(refinancing which damaged

underlying equity of limited pamership but not the awership interest not a forced sale);

Securities _Investor Protection @or v. Vigman, 803 F.2d 1513, 1519 (9th Cir.

1986)(reimbursements to defrauded investorsanfiirced sale); Mosher v. Kane, 784 F.2d at

1389 (stating that no forced salehere plaintiffs failed to &ge actual liquidation or a

fundamental change in the nature of thevestments); Shivers v. Amerco, 670 F.2d 826, 830

(9th Cir.1982)(stating that 100-1verse stock split to eliminatfractional shares followed by
new but lower permissive repurchase agreememh fmajority shareholder not a forced sale)).

The Ninth Circuit did not, howevekill the forced-seller doctne in Jacobson v. AEG Capital

Corp. or at any time since.
The Second, Fifth, Eighth, and Eleventh Citgwlso still recognize the forced-seller

doctrine as Vine v. Beneficial Finance Cavisioned it. The Second Circuit, in Rand v.

Anaconda-Ericsson, Inc., 794 F.2d 843 (2d Cir. 19B6an opinion that Judge Winter wrote,

and Judges Oakes and Newman joined, confirmeddited-seller doctrine’s existence, even
though the court said th#te doctrine wagapplicable given the casefacts. _See 794 F.2d at

847-48. The Fifth Circuit, in 7547 Corp v.Rar & Parsley Dev. Partners, L.P., 38 F.3d 211

(5th Cir. 1994), in an opion that Judge King wrote, antidges Jolly and Stewart joined,
concluded that a forced-seller exception existsthe purchaser-seller requirement that the

Supreme Court of the United Statannounced in Blue Chipagtps. See 38 F.3d at 226-27.

The Eighth Circuit, in Bold v. Simpson, 802 F.2d 38t Cir. 1986), in an opinion that Senior

Judge Bright wrote, and Chief Judge Lagdaludge Ross joined, mot the forced-seller
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doctrine’s existence even though ituged to apply it to the cadefore the court. See 802 F.2d

at 320-21. The Eleventh Circuit has never spakeectly to the forced-seller doctrine, but the
Eleventh Circuit was part of the Fifth Circuit before October 1, 1981, and the Eleventh Circuit
has adopted opinions that thefth Circuit issued before September 30, 1981 as binding

precedent._See Bonner v. Caf Prichard, 661 F.2d 1206, 12Q¥1th Cir. 1981). Because the

Fifth Circuit affirmed the existence of forceddlse doctrine after Blue dh Stamps and before

September 30, 1981, multiple United States District Courts within the Eleventh Circuit have held

that the Eleventh Circuit has binding precedafftrming the validity of the forced-seller

doctrine. _See, e.qg., Badger v. Southern Haureau Life Ins., 2008 WL 1884887, at *10 (M.D.
Fla. Apr. 25, 2008)(Spaulding, M.J.)(“The forcséller doctrine waadopted and expanded by

the United States Court of Appeals for the Hri@ircuit in Coffee v. Perran Corporation . . .,

which decision is binding on this Court.”); APF&xcelsior 1ll, L.P. v.Windley, 348 F. Supp. 2d

1357, 1360 n.2 (N.D. Ga. 2004)(“The Eleventh Circglithas not addressed the application of
the forced seller doctrine. Consequently, this €muforced to rely on Fifth Circuit authorities
predating the creation of the Eleventh Cirdior binding appellate precedent regarding the
doctrine’s application.”).

The First, Third, Fourth, and8h Circuits, and the Unite8tates Court of Appeals for
the District of Columbia Circtihave not decided the forcediseldoctrine’s continuing validity
since the Supreme Court decided Blue Chips, tsiticli courts within those Circuits have held
that the forced-seller doine remains good law. The United $&District Court for the District

of Massachusetts, in_Jacobs v. Winthrop Financial Assocs., 77 F. Supp. 2d 206 (D. Mass.

1999)(Young, C.J.), held that the First Circuit's dgttcourts have “collectively articulate[d] a

sound and consistent applicatiohthe forced seller doctrine” even thougle thirst Circuit has
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not spoken to the doctrine. 77 F. Supp. 2@@Q. Accord Dowlingv. Narragansett Capital

Corp., 735 F. Supp. 1105, 1120-21 (D.R.l. 1990)(Txrde)(applying the faed-seller doctrine
despite acknowledging thalhe First Circuit has never consiéd the doctrine’s availability);

Batchelder v. Northern Fire Lites, ln&30 F. Supp. 1115, 1120-21 (D.N.H. 1986) (adopting the

forced-seller doctrine but declining to apply it on the grounds of the case’s facts); Rodriguez

Cadiz v. Mercado Jimenez, 579 F. Supp. 11I7880-81 (D.P.R. 1983) (same). The United

States District Court for the EBeern District of Pensylvania, in_Goldberg v. Hankin, 835 F.

Supp. 815 (E.D. Pa. 1993)(Giles, J.), conclutieat the forced-seltedoctrine is good Third
Circuit law even though it did not apply to that case’s facts, see 835 F. Supp. at 818,
reconfirming a position that the same court hadriiakéwo separate cases seven years earlier in

Carapico v. Enflo Corp., 1986 WL 14202, at *5 (EHa. 1986) and Herskowitz v. Nutri/System,

Inc., 1986 WL 5561, at *2 (E.D. Pa. 1986)(Weiner, J.). The United States District Court for the
Western District of Pennsylvania agreed withKtsystone State sisterdfiict in Engl v. Berg,

511 F. Supp. 1146 (W.D. Pa. 1981)(Huyett, J.), whee court held that “Blue Chip did not
refute the ‘forced seller’ doctrn” 511 F. Supp. at 1152. The itdél States District Court for

the District of Delaware also recognized the forced-seller doctrine in Valente v. PepsiCo, Inc.,

454 F. Supp. 1228 (D. Del. 1978)(Wright, S.J.)which the court noted that a “shareholder who
retains his shares at the time of a tender offet,who is required at the time of a subsequent
short form merger either to surrender themexthange for cash or to request appraisal, is a

‘forced seller.” 454 F. Supp. at 1238In the Fourth Circuit, the United States District Court

%The widespread support withthe Third Circuit for the frced-seller doctrine seems to
have subsided somewhat since the Third Girsiginaled in_Scattergood v. Perelman, 945 F.2d
618 (3d Cir. 1991), in an opinion that Judge Stapleton wrote and Budgkinson and Senior
Judge Rosenn joined, that there are some limitiset@octrine in the case of fraudulent mergers.
See, for instance, Gunter. Ridgewood Energy Corp., 32 F. Supp. 2d 166, 178 (D.N.J.
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for the Eastern District of Virginia, imrnold v. Moran, 687 F. Supp. 232 (E.D. Va.

1988)(Cacheris, J.), conaled that the forced-set doctrine’s scope is limited, but that the
doctrine still is viable. _See 6&. Supp. at 234 n.5 (“This couiihds that the ‘forced seller’
doctrine remains a viable, though limited, cegtion to the 10 ‘purchaser-seller’
requirement.”). The United Stat&sstrict Court for the WesterBistrict of North Carolina, in

EDIC v. Kerr, 637 F. Supp. 828 (W.D.GL 1986)(Potter, C.J.), held that Blue Chip Stamps did

not invalidate the forced-sell@loctrine. _See 637 F. Supp. at 836 the Sixth Circuit, the

United States District Court for the Westernsfict of Kentucky, in_Brewer v. Lincoln Int'l

Corp., 148 F. Supp. 2d 792 (W.D. Ky. 2000)(Simpsonl,)Cconcluded that the forced-seller

doctrine as Vine v. Beneficidinance Co. proposed it remained valid. See 148 F. Supp. 2d at

806 (“[W]e believe that the central holding \dine remains relevant . ..”). The United States

District Court for the Southern District of @hin Matthey v. KDI Corp., 699 F. Supp. 135 (S.D.

Ohio 1988)(Rubin, C.J.), held that the forced-seadlectrine exists within the Sixth Circuit even
though it did not apply to the facof that case. See 699 F. Sugpl39-140. Last, in the D.C.

Circuit, the United States District for the Distrof Columbia, in Houlihan v. Anderson-Stokes,

Inc., 434 F. Supp. 1330 (D.D.C. 1977)(Richey, doncluded that the forced-seller doctrine
applies when some of a limited partnership’siqers are involuntarilgashed out._See 434 F.
Supp. at 1337-39.

The Tenth Circuit and the United States Cooftéppeals for the Seventh Circuit are the
only United States Courts of Appeals nevehave endorsed the forced-seller doctrine in any

form or at any level. The Tenth Circuit, Katz v. Gerardi, 655 F.3t212 (10th. Cir. 2011), in

an opinion that then-Judge and now Chiefigk Tymkovich wrote, and Judges Brorby and

1998)(Walls, J.)(“[T]he ‘forced seller’ concept hdeen criticized and recently described as
defunct.”).
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Matheson joined, noted that “[@]have previously declined tdopt the fundamental change
doctriné®® and we decline to do so again here for several reasons.” 655 F.3d at 1221. One of
these reasons was that “the doctrine only apphleclaims under the 1934 Act, where Katz's
claims here arise under the 1933 Act.” 655 F.3d at 1221. The second reason is that the forced-
seller doctrine is something afmisnomer, insofar as it only applies when the plaintiff purchases
shares -- not when the plaintiff sells theBee 655 F.3d at 1221. Because that case’s defendants
had cashed Katz’ shares out agakastz’ will and Katz had ngpurchased new units in the post-
merger entity, the Tenth Circuield that the forced-seller doicte did not appl. See 655 F.3d
at 1221-22. The Tenth Circuit insisted that is wassolid ground on thisecond point, quoting
from a Seventh Circuit opinion on the same caseé facts when the Seventh Circuit heard the
case’s appeal regardingmeval to federal court:

Katz depicts himself as a buyer by characterizing the supposed failure to honor

the terms of the A-1 Units as if hechaold those securities and “bought” what

Katz calls “new A-1 Units,” which he thesold for cash. (A “purchase” of “new

A-1 Units” would have been involuntarput an involuntary purchase is still a

purchase.)

What Katz calls the “fundamental changectrine” that tans a sale into a

purchase is word play designed to overcah®eactual text of the securities laws,

and this circuit follows the statutes raththan trying to evade them with legal

fictions. Katz sold his units for cashe did not buy any new security. The “new

A-1 Units” are figments of a lawyer’s mgination. Using legally fictitious (and

factually nonexistent) “newd—1 Units” to nullify a legislative decision that only

buyers have rights under the 1933 Aould be wholly unjustified.

Katz v. Gerardi, 552 F.3d 558, 56aH{TCir. 2009)(Easterbrook, ¥ joined by Kanne and Skyes,

Earlier in the opinion, the Tenth Circuit notét other courts variously have referred
to the same doctrine as either the “forced seltetrine” or the “fundameat change doctrine.”
Katz v. Gerardi, 655 F.3d at 1221. The Tenth Cirtuen chose to refer to the doctrine as the
“fundamental change doctrine” through the opinion’s remainder._See Katz v. Gerardi, 655 F.3d
at 1221-23.

%At the time that the Seventh Circuit dedd€atz v. Gerardi, Judge Easterbrook was the
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JJ.)(citations omitted in Katz Gerardi, 655 F.3d at 1221).

In the Seventh Circuit the doctrine’s rejeatimm two Seventh Cingt cases in 1998 in
some ways was a seismic rejeatiof the position thathe United States District Court for the
Northern District of lllinois had taken in #&ast seven cases over two decades endorsing the
forced-seller doctrin& Seen in the light of the limitatioribat the Northern District of Illinois
frequently had placed on the forced-seller tdne even when recognizing its existence,
however, the Seventh Circuit'sjeetion of the forced-seller doctrine was not a complete bolt

from the blue. In Isquith v. Carerk Int’l, Inc., 136 F.3d 531 (7t@ir. 1998), in an opinion that

then-Chief Judge Posner wrote and Judgesr@ings and Manion joined, and to which the
Defendants referred repeatedlytire Defendants’ Estoppel M&hd at the motion hearing, the
Seventh Circuit pilloried the forced-selletoctrine as “esoteric and dubious judge-made

doctrine” that was “defunc¢t136 F.3d at 535-36. The Seve@lrcuit reaffirmed this position --

Seventh Circuit’s Chief Judge.

%See Issen v. GSC Enters., Inc., 508Epp. 1278, 1285 (N.D. Ill. 1981)(“It appears to
be settled that a minorishareholder forced to exchange hiarsls in a corporation pursuant to a
merger or going private transaction is a ‘sellerthin the meaning of the securities laws.”);
Ridings v. Canadian Imperial Bank of Commerce Trust Co. (Bahamas) Ltd., 94 F.R.D. 147, 151
n.4 (N.D. lll. 1982)(Aspen, J.)(“lis well settled ... that a mority shareholder forced to
exchange his shares in a corporation pursuaatn@rger is a ‘seller’ within the meaning of the
securities laws entitled to ass@a cause of action for secues fraud.”);_Grossman v. Waste
Mgmt. Inc., 589 F. Supp. 395, 413 (N.D. Ill. 1984)(Mstzall, J.)( forced-seller doctrine exists but
is not applicable to the case’s facts);bgkey v. Conover, 644 F. Supp. 689, 699 (N.D. Il
1986)(Kocoras, J.)(“[NJumerous cademsve found that minority shetmolders forced to exchange
shares in a corporation pursuant to a mergégaing private’ transaction are ‘sellers’ within the
meaning of the securities laws, even if the dmalders have not yet tenael their shares at the
time the suit is brought.”); Gault v. Fest 1990 WL 17145, at *2-3 (N.D. Ill. Jan. 19,
1990)(recognizing existence of tf@ced-seller doctrine but nopglying it in thatcase); Beale
v. EdgeMark Fin. Corp., 164 F.R.D. 649, 655 (NID. 1995)(“The ‘forcedseller’ doctrine
broadly construes the term ‘sale’ in Rule 10bafl aonsiders shareholders to be sellers under the
Act when the nature of the investment had beedamentally and invontarily changed even
though they had not actually sold purchased shares of dtd¢; Gilford Partners, L.P. v.
Sensormatic Elecs. Corp., 1997 WL 757495 @&t(N.D. lll. Nov. 12, 1997)(forced-seller
doctrine exists but does nqify to the case’s facts);
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albeit in less strident tones a few months later in SEC vakubowski, 150 F.3d 675 (7th Cir.

1998), in an opinion that Judge Easterbrook &jrand Judge Cudahy and then-Judge and now
Chief Judge Wood joined, holdindpat the Seventh Circuit “rejgsf . . . the forced-seller
doctrine and the fundamentalasige doctrine and insist[s] that the wrongdoing affect an
investment decision . . . .” 150 F.3d at 680.
ANALYSIS

The Court disposes of six different motionsth this Memorandum Opinion: (i) the
Plaintiffs’ Motion to Strike Affirmative Defensegii) the DefendantsAcquiescence MSJ; (iii)
the Defendants’ Estoppel MSJ; (ithe Plaintiffs’ MSJ; (v) Plaitiffs’ Motion to Strike Lorett
Affidavit; and (vi) the PlaintiffsMotion in Limine to Preclude BHdence of Plaintiffs’ Conduct.
The Court: (i) denies the Plaintiffs’ Motion trike Affirmative Defenses, but also will not
allow evidence of those defenses at trial; @nies the Defendant&cquiescence MSJ; (iii)
denies in part and gremin part the DefendasitEstoppel MSJ, disresing only the securities
claims; (iv) grants the Plaintiff1SJ as to liability with respe¢b entire fairness (leading to the
Court’s conclusion that it will not allow evidea of the Defendants’ affirmative defenses at
trial), and leaving only a damages determinatiorbd¢oresolved at trial; (v) denies Plaintiffs’
Motion to Strike Lorett Affidavit; and (vi) grants jpart and denies in part the Plaintiffs’ Motion
in Limine to Preclude Evidence of Plaintiffso@duct, granting the motion as to the Akin Gump
letter and as to the letters that the Pl#mtiand Plaintiffs’ counsel exchanged with the
Defendants between September, 2013, and Nogen2013, and denying the motion as to the

letters sent to and received from Trianglei@a. The Court willhow analyze each motion.
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THE COURT EXERCISES FEDERAL-QU ESTION JURISDICTION OVER THE
FEDERAL  SECURITIES CLAIMS AND FEDERAL  DIVERSITY
JURISDICTION OVER THE CASE.

The Constitution of the United States of &mca limits federal courts’ jurisdiction under
Section 2 of Article Ill, which pvides that “[t]he judicial Poweshall extend to all Cases, in
Law and Equity, arising under this Constitutidghe Laws of the United States, and Treaties
made, or which shall be made, under their Autgorit . .” U.S. Const., art Ill, 8 2, cl. 1.
Congress gave the federal courts general origimaldiction over federajuestion cases in 1875.

See Act of March 3, 1875, §8 1, 18 Stat. 470, codiie@8 U.S.C. § 1331. The statute confers

original jurisdiction on the federal courts over federal-question cases in language that is
substantially identical to the language in Secflaf Article Il of the Constitution of the United

States. _See 13D Charles Alaviright et al.,_Federal Prace and Procedure 8§ 3562 (3d ed.

2017).

The Supreme Court has imposed three reéstns on the phrase in 28 U.S.C. § 1331 that
confers original jurisditon to federal courts over claims Ising under” the ©nstitution and the
laws of the United States. First, the well-pledidcomplaint rule requires that a case’s claim
contains the federal element; the federal element may not be found in a defense or a

counterclaim. _See 13D Charlétan Wright et al.,_Federal Practice and Procedure § 3562 (3d

ed. 2017). Second, the federal dimsthat the plaintiff's complat poses must be sufficiently
substantial to justify the exercisé federal district courts’ origal jurisdiction. _See 13D Charles

Alan Wright et al., Federal Practice and ¢&dure § 3562 (3d ed. 2017). Third, the federal law

that the plaintiff's well-pleadedomplaint injects must be suffantly central to the dispute to

justify federal question jurisdiction. See 13Datlkes Alan Wright etl., Federal Practice and

Procedure 8§ 3562 (3d ed. 2017). TRiaintiffs satisfy all three ements with rgpect to their
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federal securities claims. Firghe Plaintiffs plead these atas in their Complaint as their
seventh and eighth claims for relief. Sear@taint 1 192-211, at 37-41. Second, the federal
guestion that the Plaintiffs pose of alleged securities fraud in the millions of dollars is
sufficiently substantial to justifthe Court’'s exercise of fedérariginal jurisdiction. Third,
federal Securities Exchange Act of 1934 &ftC rule 10b-5, see Complaint 1 25, 192-211, and
federal laws are central to the claim, and notexe ingredient in the claim, see 13D Charles

Alan Wright et al., Federal Practice and Pohe 8§ 3562 (3d ed. 2017). Accordingly, the Court

concludes that it has federalagiion jurisdiction over the Plaintiffs’ federal securities claims.
Again, the Constitution limits federal courts’ jurisdiction under Section 2 of Article IlI,
which provides that “[tlhe judial Power shall extend to all €as . . . between citizens of
different states.” U.S. Const., art. Ill, 8 2, tl. Federal courts have had diversity jurisdiction
since the Judiciary Act of 178%,Stat. 73 (Sept. 24, 1789), whiallowed a case to be removed
from state court if “a suit be oamenced in any state court agaiastalien, or by a citizen of the
state in which the suit is broughgainst a citizen of anotheratt, and the matter in dispute
exceeds the aforesaid sum or vabfidive hundred dollars, exclusiv& costs . . . .” An Act to
Establish the Judicial Courts of the Unit&tlates, 1 Stat. 79 (1789)The Supreme Court

clarified twenty years later, in_StrawbridgeGurtiss, 7 U.S. (3 Cranch) 267 (1806), that party

diversity for purposes of federal jurisdiction meamomplete diversity, i.e., diversity jurisdiction
is not available if any partyo the case has the same citizenship as the adverse party.

Strawbridge v. Curtiss, 7 U.S. (3 Cranch)2&. In the two centuries since, Congress has

amended the “amount in controversy” thresholat tine Judiciary Act of 1789 sets forth, with
the requirement now set thaetamount in controversy exce$d5,000.00, exclusivef interests

and costs, for a federal district court to hawesdiction. 28 U.S.C. § 1332(a). The complete
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diversity requirement, on the other hand, hesxained unchanged. See 13E Charles Alan

Wright et al.,_Federal Practieed Procedure 8 3605 (3d ed.)(2017).

Neither the Plaintiffs nor thDefendants have challengeddeal diversity jurisdiction in
this case. Rule 12(h)(3) of the Federal Rwk€ivil Procedure allowshowever, for the Court

to raise this question sua spent See, e.g., Transatl. Marif@aims Agency, Inc. v. Ace

Shipping Corp., 109 F.3d 105, 108 (2d Cir. 1997)(tomsg the rule). The Court finds it

advisable to interrogate the drgéy jurisdiction questin, because: (i) theis a large number of
parties in this case -- includj six LLCs; and (ii) undiscoveredon-diversity risks vacatur, a
result that would implicate poor stewardship of the parties’ and the Court’s time and resources.
Parties’ citizenship for federal diversity jurisdiction purposes is determined at the time of filing.
See 13E Charles Alan Wright et al., Fedléteactice and Procedure 8 3522 (3d ed. 2017)("In
diversity of citizenship cases . . . jurisdictiznassessed as of the time the case is commenced,
and thus cannot be ousted by post-filing changfecitizenship.”)(footnote omitted); Mollan v.
Torrance, 22 U.S. (9 Wheat) 537, 539 (1824). Accwylgt, the Court referso the Complaint to
establish the parties’ residsficitizenship when the Plaifiis filed the case on July 3, 2014.

When an LLC’s members themselves are cmiporated associations such as additional
LLCs or limited partnerships, the citizenship tbie LLC party is determined by a complete

upstream analysis of its organizational structusee, e.g., Bayerische Landesbank, N.Y. Branch

v. Aladdin Capital Management, LLC, 692 F.3d 49,(2d Cir. 2012). Such upstream analysis

is not immediately straightforward in this cass, some of the LLCs in this case are arranged
structurally like Russian nesting dolls, aadnon-overlapping subset of LLCs has multiple
principals per LLC. To avoid edusion, the Court therefore capés all thesestructures and

principals into the flow chart found below at figure 1.

- 264 -



B /| parters -TIR.LLC.
) \\\. l ' |
4  TIBLC F
crield [/ | Cypress Energy - | CypressEnergy
(Oklahoma) | Investments, LLC Holdings, LLC
S Ra——
‘CEP Capital Partners, C. Stephenson €. Field |
LEC {Cklahoma) {Okiahoma) |
. Field C. Stephenson P. Boylan It C. Field Trusts
{Oklahoma) {Oklahoma) {Oklahoma) | {Oklahoma)

Figure 1. LLC Principals’ Structure and Residency

In this flow chart, every prixipal in an LLC is found at the ba of an arrowthat ends at
that LLC. For example, CEP Capital PartnénsC’s three principals are C. Stephenson, C.

Field, and Boylan. Under theleufrom Bayerische Landesbank YN Branch v. Aladdin Capital

Management, LLC, the Court completes the upstream citizenship analysis by following the

arrows until they reach every Defendant listethim Complaint. Accordingly, for example, CEP
Capital Partners, LLC has Oklahoma citizensfop federal diversity jurisdiction purposes,
because all three of its principals have @klaa citizenship. The Court conducts the same
analysis for all LLC in the flow chart, and tahtéds the resulting residency data along with the
Plaintiffs’ residency data in figure 2 below. €l on that analysis, which shows complete party

diversity, the Court concludélat it has diversity jurisdiction to hear this case.

Plaintiff Incorporation state/ Defendant

Principals’ residency Residency

(Principals’)
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SFF-TIR, LLC CT, FL, MA, NY, OH, | Charles C. OK
RI, England’ Stephenson, Jr.

Stuart Family CT Cynthia A. Field OK
Foundation, Inc

Alan Stuart 2012 | CT Peter Boylan Il OK
GST family trust

Celebration, LLC | CA, CT, MR LawrenceField OK
Anurag Agarwal NY Cypress Energy | OK

Partners-TIR, LLC

*Neither the English residency of an SFRRTLLC principal nor Reynolds’ Canadian
residency frustrates the Court’s jurisdiction odbe case. Section 2 of Article Ill of the
Constitution of the United States of America indicates that the federal “judicial Power shall
extend . . . to Controversies . . . between aeStat the Citizens thereof, and foreign States,
Citizens or Subjects.” U.S. Cdnsart. lll, 8 2. In apportiomg this judicial power among the
Article 11l courts, 28 U.SC. 8§ 1332(a)(2) clarifies:

The district courts shall ka original jurisdiction of all civil actions where the
matter in controversy exceeds the sunvalue of $75,000, exclusive of interest

and cost, and is between . . . citizens of a State and citizens or subjects of a
foreign state, except thatehdistrict courts shall not have original jurisdiction
under this subsection of aarction between citizens @& State and citizens or
subjects of a foreign state who are lawfully admitted for permanent residence in
the United States and are domiciled in the same State . . ..

28 U.S.C. § 1332(a)(2)(emphasis adldeSee generally 13E Charlakan Wright et al., Federal
Practice and Procedure § 3604 (3d. ed 2017)(listing cases aathexppossible rationales why

the federal courts have jurisdiction over cases involving foreign cizeifthe Court cannot
determine, based on the case filings, whether the United States has lawfully admitted either the
SFF-TIR, LLC principal or Reynolds for permaneesidence. It need not, however, make this
determination, because of the statutory cortjuacin 28 U.S.C. § 1332(a)(2) that the Court
above emphasizes. It is sufficient for the SFR;TLLC principal and Reynolds to be domiciled
anywhere other than Oklahoma fbe Court to have federal divéysjurisdiction over the case.

The SFF-TIR, LLC principal’s residence in Eagtl and Reynolds’ residence in Canada meet
this sufficiency requirement.

%Celebration, LLC is a Delaware LLGSecretary of State file number 3032610, that
Celebration 1, L.P. owns.See https://icis.corp.delawarevgEcorp/EntitySearch/NameSearch
.aspx. (last visited Apr. 12, 2017¢elebration II, L.P.’s general gaer is a trust whose trustees
are Connecticut citizens. Seer@uaint § 34, at 7. Celebration Il, L.P.’s limited partners are
citizens of Massachusetts and Catiia. See Complaint 34, at 7.
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Peter Buckley CT CEP Capital OK
Partners, LLC

Vincent FL Cypres€Energy OK
Signorello Holdings, LLC

Rodney M Canada Tulsénspection OK
Reynolds Resources, LLC

Il. THE COURT DETERMINES THAT OKLAHOMA CHOICE OF LAW RULES
INDICATE THAT: (i) DELAWARE LAW APPLIES TO THE PLAINTIFFS’
CLAIMS REGARDING THE CASH-OU T MERGER; (i) OKLAHOMA LAW
WOULD APPLY TO THE DEFENDANTS’ CONTRACT DEFENSES OF
EQUITABLE ESTOPPEL, WAIVER, AND UNCLEAN HANDS IF THE
MERGER PROCESS IS ENTIRELY FAIR; AND (iii) OKLAHOMA LAW
APPLIES TO THE PLAINTIFES’ STATE SECURITIES CLAIMS.

The parties in this case present argumantier both Delaware and Oklahoma law. The
Court has not found any place in the briefingsnd did not hear at theehring -- a systematic
justification why the Court toould apply Delaware law when deciding some issues and
Oklahoma law when it is decidinghar issues. The Court therefgnecedes its analysis of the
motions’ requests by evaluating under Oklahommaiae-of-law rules which state’s law it should
apply to each claim. The Court concludes thatDélaware law applies to the Plaintiffs’ claims
regarding the entire fairness of the cash-out merger: (ii) Oklahoma law applies to the
Defendants’ contract defenses of equitable estoppel, waiver, and unclean hands if the merger
process was entirely fair; and (iii) Oklahoma lgupkes to the Plaintiffs’ state securities claims.

A. DELAWARE LAW APPLIES TO THE PLAINTIFFS’ CLAIMS.

Distilled to its essence, the Plaintiffs’ claicizallenge the merger’s entire fairness. After
examining a concatenation of choice-of-law rukbkg Court determines that it must adjudicate
these claims under Delaware law. First, thée Eloctrine requires a dieral court sitting in

diversity to apply th substantive law of the state in whiclsiis. _See Erie R. Co. v. Tompkins,

304 U.S. at 64._See also Yavuz v. 61 MMd., 576 F.3d 1166, 117&@th Cir. 2009)(then-
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Judge and now Chief Judge Tymkovich wigtithe opinion, and Judges Murphy and Seymour

joining); Vitkus v. Beatrice Co., 127 F.3d 936, 941 (10th Cir. 1997)(then-Chief Judge Seymour

writing the opinion, and Judges Porfilio and Tacha joinigGgcondthe Supreme Court held in

Klaxon Co. v. Stentor Electric Mf Co., 313 U.S. 487 (1941), theatstate’s choice of law rules

are substantive law for Erie mnoses. _See 313 U.S. at 49&8klahoma choice-of-law rules
therefore apply to the Plaintiffs’ claims.

Third, as the United States District Coddr the Northern District of Oklahoma
previously has noted, Oklahoma follows the Restent (Second) of Conflicts of Laws when a

corporation is one party to a contract. Sede South Corp. v. Eclipse Servs., Inc. 2010 WL

2854687 (N.D. Okla. July 19, 2010)(Eagen, C.J.J{(gitRobert A. Wachsler, Inc. v. Florafax,

Int’l, Inc., 778 F.2d 547, 549 (10th Cir. 1985)(“Because the issue in this case concerns a peculiar
guestion of a contract affirmatidhat arises only when a corpacet is one party to the contract,
Delaware law should govern thissue.”)) Fourthunder Restatement (Sewl) of Conflict of

Laws § 302(2), the local law ofefrstate of incorporain will be applied to determine choice-of-

law rules, “except in the unusual case in wheli#h) wespect to the particular issue, some other

state has a more significant relationship todbeurrence and the partiesyale South Corp. v.

Eclipse Services, Inc., 2010 W2854687, at *2. The Tenth Cintthas determined that the

Supreme Court of Oklahoma would follow Restaent (Second) Conflict of Laws § 302(2), and
that “the law of the state of incorporation shadl applied to determine . . . the liabilities of a
corporation, unless it ishown that some other state hamare significant relationship to the

occurrence and the parties.” Yale SouthgCor Eclipse Servs., Inc., 2010 WL 2854687, at *2

(citing Robert A. Wachsler, Inc. v. Florafaxt'Ininc., 778 F.2d at 550). The Plaintiffs’ claim

involves the liability of the suiving Delaware entity. No other state has a more significant
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relationship to the occurrence and the partigsCypress Energy Partneissa Delaware entity;
(i) the merger agreement states Delawang &pplies to the mechers and effects of the
merger: and (iii) the merger was effected parguo Section 18-214 of the Delaware LLC Act,
Del. Code Ann. tit. 18, § 214, which covers the cosim of corporations and “other entit[ies]”
to a limited liability company.See Merger Agreement 8§ 1.01 (‘accordance with the Delaware
Limited Liability Company Act”)?® Accordingly, the Court musapply Delaware law to the
Plaintiff's claims regarding the cash-out merger.
B. OKLAHOMA LAW APPLIES TO THE DEFENDANTS' CONTRACT
DEFENSES OF EQUITABLE ESTOPPEL, WAIVER, AND UNCLEAN
HANDS THAT THE DEFENDANTS ARGUE IN THE DEFENDANTS’
ESTOPPEL MSJ IF THE MERGER PROCESS WAS ENTIRELY
FAIR.
As it must, the Court assesses what lawplyato the Defendants’ contract defenses by

first returning to_Erie. Under the Erie doctrine, a federal court sitting in diversity must apply the

substantive law of the state in which it sitSee Erie R. Co. v. Tompkins, 304 U.S. at 64. See

also Yavuz v. 61 MM, Ltd., 576 8d at 1178 (10th Cir. 2009). Under Klaxon Co. v. Stentor

Electric Mfg. Co., a state’s choice-of-law rslere substantive law for Erie purposes, and

Oklahoma'’s choice-of-law rules therefore applyhis case._See 313 U.S. at 498. See Yavuz v.

61 MM, Ltd., 576 F.3d at 1178. In Oklahoma, theestioice-of-law rule for contracts is that

the Oklahoma courts will enforce a contract’s choice-of-law clause whenever that choice-of-law

clause is valid under ordinary Oklahoma contract painciples. _See Tucker v. Cochran Firm-

Criminal Defense Birmingham L.L.C., 2014 QKL.2, 341 P.3d 673, 688 (Okla. 2014). Merger

Agreement § 8.04 states the following choicdami-rule to govern the Merger Agreement:

*The Merger Agreement references the merger being subject to the conditions that the
Delaware Limited Liability Act, which sparBel. Code. Ann. tit. 18, §8101-1109, sets forth.
See Merger Agreement 8 1.01. The only subsectigimainrange which relates to the conversion
of corporate entities into LLCs Bel. Code. Ann. tit. 18m § 214.
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Governing Law. This Agreement shall bgoverned by and construed in

accordance with the internal laws of l@koma without giving effect to any

choice or conflict of law mvision or rule (whetheof Oklahoma or any other

jurisdiction) that would cause the applion of Laws of any jurisdiction other

than those of Oklahoma; provided, howgvthe provisions of this Agreement

relating to mechanics or the effectstbé Merger under Delaware law shall be

governed by and construed and enforced in accordance with the laws of the State

of Delaware.

Merger Agreement § 8.02 (emphasis in the origin@klahoma law is the basis of law and the
default. See Merger Agreemt § 8.02, at 10 (“The Agreenteshall be governed by and be
construed in accordance with the internal lawO&fahoma . . . .”) The Court is to ignore,
however, choice-of-law rules, whether they aréa®tima’s or some otherage’s that would lead

to a result that some state’s law -- otllean Oklahoma law -- @uld apply. _See Merger
Agreement § 8.04, at 10 (“without giving effect twyachoice or conflict ofaw provision or rule
(whether of Oklahoma or any other jurisdictiomttivould cause the appditton of Laws of any
jurisdiction other than those ddklahoma . . . .”). There is an exception, however: “the
provisions of this Agreement relating to mecharoc the effects of th®lerger under Delaware
law shall be governed by and construed and eatbm accordance with the laws of the State of
Delaware.” Merger Agreement § 8.04, at 10.

Under the Merger Agreement’s terms, therefore, the Court is to apply Oklahoma law
when adjudicating any claim other than a clairat thrises out of the Merger’'s “mechanics or
effects.” Merger Agreement 8§ 8.02. The conesplictional question regding the Defendants’
defenses of unclean hands, vaivand estoppel thus becomesetiter these defenses relate to
the merger's mechanics or effect. The Court bates that they do not relate to the merger’s
mechanics. The Plaintiffs acceptance of the erecgnsideration occumeafter the merger was

effected, making it temporally impossible for tR&intiffs’ alleged unclean hands, estoppel, or

waiver to have impacted the merger’'s mechanics.
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The Plaintiffs alleged unclean hands, whilkkb Defendants contend extended long before
the date the merger took effect, centered on PliaBiiart’'s alleged attempts to blackmail TIR,
Inc., and extort a higher price than the $450,000.00 per whole #iar the Plaintiffs were
offered in the Tender Offer and the cash-outgthat they eventually received. Such conduct
did not generate any effects on the mergethef capital stock as Merger Agreement § 2.01
describes these effects. CHEMR, CCS, and CAF all were able® convert their pre-merger
shares into TIR LLC membership units underrtygx Agreement § 2.01(b). Other non-dissident
shareholders, e.g., the Pooled Shareholders, were able to cash out their pre-merger shares under
Merger Agreement 8§ 2.01(a). Further, all equityhe Merger Sub tha&€EP-TIR owned before
the merger was immediately caneellat the time the merger toeect. The Plaintiffs’ conduct
in which the Defendants see unclean hand® alid not prevent or impede the rights,
responsibilities, assets, and ligi®s of TIR and the Merger Suibom vesting in the Surviving
Entity at the time the merger took effect, thmrenot having an effect on the merger or the
merger mechanics as Merger Agreement § 1.04 presents them.

The Plaintiffs’ estoppel arguemt, in theory, sould be the most likely of the four
affirmative defenses to implicate merger mechaaricsffects. The Plaintiffs allege detrimental
reliance on the Plaintiffs’ voluntarand knowing surrender of theshare certificates when they:
(i) contributed 50.1% of their member interastJ IR LLC to Cypress Energy Partners; (ii) and
effected the sale of partnership units to thelipyfursuant to the Registration Statement. See
Response to Plaintiffs’ MSJ at 18. If suchtroleental reliance actllg occurred, then the
Plaintiffs’ conduct that motivatethe estoppel defense would béricately intertwined with the
merger’'s mechanics. The undisputed facts, howegpresent that such detrimental reliance did

not occur. As the Defendantsveaconceded, the Plaintiffsddinot have veto power over the
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merger. _See Defendants’ Estoppel MSJ2@t The Merger Agreement’s plain language
emphasizes this lack of detrimental relianaegicating that the existence of Dissenting
Shareholders will have no effect on TIR, Inc.’s merger plans and no effect on the merger’s
capital stock._See Merger Agreement 88 2.01 -.03. The Tender Offer that the Plaintiffs received
likewise indicates a lack of detrimental reli@n simply notifying the Dissenting Shareholders
that the merger was effected without theiput, their shares were extinguished, and the
Dissenting Shareholders can cash the extinguiste@slout if they wish. See Notice to Former
Shareholders at 1. The Plaintiffack of detrimental reliance on the Plaintiffs’ conduct or lack

of conduct translated into no impaxt the merger mechanics or effects.

Section 1090.2(B)(3) of title 18 of the @koma Statutes requirdide Defendants to fix
the merger consideration as part of the caghamerger process. See 18 O.S. § 1090.2(B)(3).
The Plaintiffs’ alleged unclean hds, estoppel, and waiver aldo not relate to the merger’'s
effect. The Merger Agreement definesatlthe merger’s effects were to be

Effects of the Merger. The Merger shall have théfects set forth herein and in
the applicable provisions of the DLIXCand the OGCA. Without limiting the
generality of the foregoing, and subject thereto, from and after the Effective Time,
all assets, property, rights, privileges, immunities, powers, franchises, licenses and
authority of each of the Company and Merger Sub shall vest in the Surviving
Entity, and all debts liabilities, obligationsestrictions and duties of each of the
Company and Merger Sub shall becorie debts, liabilities, obligations,
restrictions and duties of the Surviving Entity.
Merger Agreement § 1.04. None of the Pldisiticonduct impaired or prevented the Defendants
from completing a transfer oflahe “assets, property, rightprivileges, immunities, powers,
franchises, licenses],] . . . authigf,] . . . debts, liabilities, digation, restrictons and duties of
each of the Company and the Merger Sub” freesting in the Surviving Entity. Merger

Agreement 8§ 1.04. The merger took place @dgracted. Merger Agement § 2.01 speaks the

specific effects of the merger on capital stock:

-272 -



Effect of the Merger on Capital Stock. At the Effective Time, as a result of the
Merger and without any action on the paftparties hereto or the holder of any
capital stock or limited liabtly company interest of thgarties hereto or any other
Person:

(a) Each issued and outstanding share of the Company Common
Stock, or fractional share thereof, held by each Company
shareholdeother than (i) CEP-TIR, (ii) CCS, (iii) CAF, and (IV

the Dissenting Shares shall, by virtue of the Merger, be
automatically canceled and teguished and be converted
automatically into a right to reas# an amount in cash equal to
$451,000 per whole share of Company Common Staick
interest in the amoumtf 4%, compounded daily, from the effective
date of the Merger until the date of payment of the Cash Merger
Consideration pursuant ®ection 2.02below. Payments to each
shareholder will be rounded up to the nearest whole cent (the
“Cash Merger Consideration”).

(b) Each issued and outstamgl share of Company Common
Stock, or fractional share thefedweld by CEP-TIR, CCS, and
CAF shall be automatically canted and each of CEP-TIR, CCS
and CAF shall automatically receive, in exchange for such
cancelled shares, such number of newly issued, fully paid and non-
assessable membership units representing limited liability
company interest (each, ‘@IR LLC Unit”) in the Surviving
Entity (the“Equity Merger Consideration” and, collectively with

the Cash Merger Consideration, theerger Consideration”) as

set forth inSection 2.01(d)elow and CCS and CAF shall each be
admitted as a member of the Surviving Entity. CEP-TIR shall
remain a member of the Surviving Entity.

(c) All equity in Merger 8b owned by CEP-TIR immediately
before the Effective Time shall be automatically cancelled in
consideration of CEP-TIR’s righto receive the Equity Merger
Consideration set forth iection 2.01(d)oelow.

(d) On the Effective Time, after\gng effect to the transactions
contemplated herein, thehall be 85.059899 TIR LLC Units
issued and outstanding of whi€EP-TIR shall own 59.90579 (or
70.43%), Mr. Stephenson, individually, shall own 18.26636 (or
21.47%), and Ms. Field, indidually, shall own 6.88775 (or
(8.10%), respectively.

Merger Agreement § 2.01. None of the Pldisiticonduct impaired or prevented the Defendants

from timely completing any of the effects thie merger on capital stoc CEP-TIR, CCS, and
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CAF exchanged their cancelled shares for newly issued membership units in the Surviving
Entity. The other shareholders athlean the dissenting akeholders -- the Plaiiffs -- had their
shares automatically cagled and extinguished, and converi@d a right toreceive an amount

of cash equal to $451,000.00 per whehare. Equity that CEAR owned in Merger Sub was
automatically cancelled in consideration of FEEIR’s right to receive the Equity Merger
Consideration in Merger Agreemt 8§ 2.01(d). In short, the dtiffs’ conduct did not have
impair the effect of the mergemn capital stock. Because the Plaintiffs’ alleged acquiescence,
unclean hands, estoppel, and waiakso do not relate to the nger’s effect, Oklahoma law by
default applies to these defenses.

One aspect of the Plaintiffs’ conduct implied, however, the meegs effects under the
Merger Agreement’s terms. Before the Pldistidecision to cash ouheir dissenting shares,
those shares fell under Merger Agreement § 2.03's provision for dissenting shares. That
provision states that dissting shares “shall not be convertatb a right to reeive the Merger
Consideration, but instead shall éetitled to only such rightgs are granted by Section 1091 of
the OGCA . . ..” Merger Agreement § 2.03 Whhba Plaintiffs cashed out their shares, they
caused a change to the merger’s effect oitalagiock by then falling under Merger Agreement
§ 2.01(a) and having their shares automaticadiyverted into a right teeceive an amount in
cash equal to $451,000.00 per whole share plugestteén the amount of four percent,
compounded daily, from the merger's effeetidate. _See Merger Agreement § 2.01(a).
Moreover, the cash out also itigated the Merger Agreemengffects under Merger Agreement
§ 2.02, which obligated CEP-TIR to fund andypgae cash merger consideration due under
Merger Agreement § 2.01 to the Dissenting 8halders who cashed out their shares. See

Merger Agreement § 2.02. By thus implicating the Merger Agreeseftect, the cash out

- 274 -



action made Delaware law govern the cash adtall the Plaintiffs’ conduct related under the
cash out._See Merger Agreement § 8/02 (“Paseement shall be goxueed by and construed
in accordance with the internal laws of Oklahomithout giving effect to any choice or conflict
of law provision or rule . . ; provided, however, the prowsss of this Agreement relating to
mechanics or the effects of the Merger under Delaware law shall bengdvgy and construed
and enforced in accordance with the laws of the State of Delaware.”

Under Delaware law, as the Delaware GairChancery enunciated it in 2003 in In re
JCC Holding, when it summarized two earlBlaware Court of Chancery decisions:

a stockholder who cases a vote in favgrooflater accepts the consideration from,

a merger effected by a controlling stockder is not barred by the doctrine of

acquiescence, or any other related iwdple doctrine such as waiver, from

challenging the fairness of the rger in an equitable action.

In re JCC Holding Co., Inc., 843 A.2d at 724&itg Clements v. Rogers, 790 A.2d at 1222 & In

re Best Lock Corp. Shareholder Litig., 200¥L 1398580, at *1078). Furthermore, the

Defendants admit that they engede a self-interested mergeldnder Delaware law, defendants
to a claim that involves a selfterested merger cannot shiel@ tmerger from entire fairness

review by invoking equitable defenses. SeeeldCC Holding Co., Inc., 843 A.2d at 724. Once

the Court determines -- as it has here -- thatDefendants did not engage in what Delaware
considers procedural fairness, the only issuettefiecide is whethehe Defendants gave the
Plaintiffs’ fair value. Delaware law decideghether the Oklahoma equile defenses apply.
The Oklahoma equitable defenses do not apply ubddaware merger value. In short, the
Court concludes that Oklahonawv would govern the Defendantdefenses of acquiescence,
estoppel, waiver, and uman hands if the Delawalaw governing the mger allowed the Court

to consider these defensesdties not; under Delaware lawa,defendant cannot escape entire

fairness review by invoking an equitable defersender Oklahoma law or the law of any other
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state!®

C. OKLAHOMA LAW GOVERNS THE PL AINTIFFS' STATE SECURITIES
CLAIMS.

The Plaintiffs raise two state securitiesinls against the Defendants. See Amended
Complaint 1 161-173, at 30-32. rsij they assert that the f2adants violated the Oklahoma
Uniform Securities Act of 2004 by making ma#k misrepresentations to the pooled
shareholders under the Pooled Shareholders by smbsling to them the Defendants’ IPO plans.
See Amended Complaint 162, at 30. Seconel, Rlaintiffs contend that the Defendants
Stephenson, C. Field, and CEP-TIR, as TIR&trolling shareholders, violated Oklahoma
Uniform Securities Act of 2004 § 1-509(G) -- rediag control person liability for the same
alleged material misrepresentations that thenkBfts allege the Defendants made to the Pooled
Shareholders. See Amended Complaint 1 166-173,-82. Under the Erie doctrine, a federal
court sitting in diversity must apply the substantaw of the state in whitit sits. _See Erie R.

Co. v. Tompkins, 304 U.S. at 64. Oklahomatate securities law is part of Oklahoma’s

substantive law, and the Couconcludes that Oklahoma lagoverns the Plaintiffs’ state
securities law claims.

.  THE COURT DENIES THE RE QUESTS IN THE DEFENDANTS’
ACQUIESCENCE MSJ.

The Court denies the Defendants’ requestsummary judgmenbn the basis of the
Plaintiffs’ alleged acquiescence to the merger wthey accepted the merger consideration. The
Court concludes that (i) the Defendantsl diot set up a well-functioning committee of
independent directors to examine and approverteeger; and (ii) a fully informed majority of

the minority shareholders never voted to apprinemerger, and that the evidentiary burden to

199 atter in this opinion, the Couwtill conclude that these defses also are not available
for trial under Delaware law.
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prove the entire fairnes# the merger remains with the feadants. _See, e.g., Kahn v. Lynch

Communication Systems, Inc., 638 A.2d 1110 (0&94). The Court further concludes that,

when the Court interprets the facts in the light most favorable to the Plaintiffs, the Defendants do
not meet this evidentiary burden. Delawarenomn law requires the Cduto allow any case
where the Defendant bears the burden to prove enitine$a to proceed toidt so that the entire

fairness of the transaction can be evaluat&ke, e.g., In re Cornerstone Therapeutics Inc.

Stockholder Litigation, 2014 WL 448169, at *8 (Del. Ch. 2014), rev'd on other grounds in In re

Cornerstone Therapeutics Inc. $tholder Litigation, 115 A.3d 1173 (Del. 2015)

A. BERSHAD, AND SUBSEQUENT SUPREME COURT OF DELAWARE
AND DELAWARE COURT OF CHANCERY CASES, REQUIRE THE
COURT TO APPLY THE ENTIRE -FAIRNESS STANDARD TO THE
CONTESTED MERGER, WITH THE DEFENDANTS REQUIRED TO
SHOULDER THE BURDEN TO PROVE ENTIRE FAIRNESS.

When the Court sits in a diversity case, Hree doctrine requires the Court to interpret

state law as the state’s highest court would intérpré&See Erie R. Cor. Tompkins, 304 U.S. at

64. Both parties agree thatetlfCourt should begin its analyswith the Supreme Court of

Delaware’s decisions in Weinberger v. UOPc.lmnd Bershad, which combined to set the

template for how Courts are tdjudicate cash-out mergersn 1983, the Supreme Court of
Delaware planted itself firmly as a guardiannoinority shareholder’sights during corporate

mergers in_Weinberger v. UOP, Inc. Delawaistorically usually had applied the business

judgment rule to corporate actions. _In Weigsg v. UOP, Inc., however, the Supreme Court of

Delaware found a case where ttmmpany to be subsumed iretmerger made no “attempt to
structure th[e] transaction on an arm’s leng#sis.” 457 A.2d at 710. The Defendants had
allowed interested director®o have input into the special committee the company had

established to examine the merger and hadormtided disinterested mictors with important
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financial data._See 457 A.2d at 707-10. Concludingthi®atack of structures or procedures that
would keep the merger decision at arm’s lengthilated the company’fiduciary duty to its
minority shareholders, the Delaware Supreme Gaerided that such “divided loyalties” had no

safe harbor in the state. Weinberger v. UDE,, 457 A.2d at 710. Instead of reviewing such

mergers under the deferential business-judgmentthdeSupreme Court of Delaware said that it
would review them under the entif@rness rule._See 457 A.2d at 710-11.
The Supreme Court of Delaware dissertelémgith on what this test needs to capture:
The concept of fairness has two basic aspdeir dealing andair price. The
former embraces questions of when the transaction was timed, how it was
initiated, structured, negotiated, disclosedhe directors, and how the approvals
of the directors and the stockholders webtained. The latter aspect of fairness
relates to the economic and financiansiderations of the proposed merger,
including all relevant facter assets, market value, miags, future prospects, and
any other elements that affect the intrinsr inherent value ad company’s stock.
457 A.2d at 711. Lest this description be misipteted, the Supremeo@t of Delaware then
clarified that “the test for fairness is not a bdated one as between fdealing and price. All
aspects of the issue must be examined as aewdiote the question is oné entire fairness.”
457 A.2d at 711.

Four years later, the Supreme Court of Delensaw a different fact pattern in the cash-

out merger of minority shareholders_in Bershdu.contrast with the defendants_in Weinberger

v. UOP, Inc., the defendant company _in Bedshaok multiple steps to safeguard minority
shareholders’ rights during the rger process before they werashed out._ See Bershad, 535
A.2d passim. At the same meeting in which theti€stWright board of directors decided that a
merger might be beneficial, iired a nationally recognizedvestment bank to evaluate the
fairness of the proposed cash-out share offeeprSee Bershad, 535 A.2d at 842. After the

investment bank had reported its independent opittiat the cash-out share offer price was fair,
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see 535 A.2d at 843, the Curtiss-@hi board of directors scheedl a shareholder meeting at
which a large majority of Curtiss-Wright's nority shareholders approved of the merger, see
535 A.2d at 843.

The Bershad court did not diverge from Wesrger v. UOP, Inc.’s rule that the entire

fairness test should apply in castt mergers, concluding th#te entire fairness standard is
necessary to “protect those rights of minorgigareholders which have been tainted with
unfairness.” 535 A.2d at 848. The Supreme Colifbelaware added a twist, however. In a
merger case in which the defendant company gstantial structures armtocesses in place to
ensure that a controlling sledwolder did not simply steantrominority shareholders, the
defendants “retain the burden of proving compleseldsure of all material facts relevant to the
merger vote.” 535 A.2d at 846. If the defendants prove complete disclosure, however, by an
informed vote of a majority of the minority afeholders, they shift the entire-fairness burden
onto the plaintiffs._See 535 A.2d at 846. In otlwverds, the plaintiff musthen bear the burden
of proving that the merger was not entirely faBee 535 A.2d at 846. If the plaintiff was fully
informed, and then either voted in favor of therger or accepted tharsaction’s benefits, the
Supreme Court of Delaware continued, the pifii) would not meet its evidentiary burden;
(i) would be deemed to have acquiesced t nirerger; and (iii) woulaho longer be able to
attack the merger inotirt. See 535 A.2d at 848.

Were Weinberger and Bershad the last twcoestants that the Delaware courts made on

the issue of minority rights in cash-out mergdhg parties likely would not have much of a
disagreement over what law t@eurt should apply to the Defenda’ Acquiescence MSJ. Like
in baseball, however, plaintiffs and defendamit®se arguments run through the same two bases

oftentimes still only bring the Court halfway homé@&his observation is decidedly true in this
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case, as the Plaintiffs correctly assert that the Supreme Court of Delaware and the Delaware
Courts of Chancery have implicitly revisiteddacabined Weinberger and especially Bershad
over the past three decade¥he Defendants, on the othernlda state that Weinberger and
Bershad remain good law.

The Court agrees with the Defendants that @ourt must be careful not to hold that
subsequent Delaware Court of Chancery decistansimplicitly overrule the Supreme Court of
Delaware’s decision in Bershad. Such Chanatriganery incontrovertibly would violate the
Erie doctrine, which precludes federal courttirgy in diversity from cherry-picking cases from
state intermediate courts to circumvent what a state’s highest court had determined to be state
law. At the same time, nothing in the Erie dowrsuggests that a stata@htermediate courts
cannot clarify the contours of aagt supreme court’s decisionBhe Court indeed concludes that
ignoring three decades of Supreme Court ofaidare and Delawareddrt of Chancery cases
that seem to sketch Bershad’s limits would fte@hount to the very cherry-picking that the Erie
doctrine forbids. Insofar as Erie requires a faleourt sitting in diversity to apply a state’s
common law, it demands that the Court aim to urnidedsprecisely what ghcontours and limits
(if any) are of the Supreme Court of Delawangosition on minority sareholder acquiescence
in cash-out mergers.

The Delaware Courts of Chancery’s uniquatiste fortifies the Court’'s conclusion that
examining their decisions related to Bershadise and prudent. Legal scholars and even the
Supreme Court of Delaware hdelaware’s Court of Chancengdisions in unique esteem. As
one former longtime chief justice of the Supre@murt of Delaware expssed this regard in a
law review article after his retirement:

The Court of Chancery makes much of @orporate law. The judges of that
court perform prolifically and promptly an extraordinary manner on the ground,
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daily, as the world’s most respected bussngml court. . . . About 85% to 90%

of the court’s final judgments in corpoeatases are never appealed. The low rate

of appeal is due to several factorgluding the extraordinarily high international

respect for the expertise of the courte thact that those ggments are mostly

correct; the fact that theysually are affirmed on apgkeanyway; the fact that

many cases are decided by interlocutory prde. ; and the practical reality that

business must move on from the answewjated by the Court of Chancery. This

phenomenon is a high tribute to that caumrtl is the chief reason that Delaware is

the prevailing corporate domicile of choice.
E. Norman Veasey, 153 U. Pa. L. Rev. at 1408. ht l§ such respect, ¢hCourt concludes that
consideration of Delaware Court of Chancery decisions related to Bershad, rather than imperiling
its attempts to understand and apply state comiaanin conformity withthe Erie doctrine,
contribute to that understanding and application. Accordingly, the Court considers both Supreme
Court of Delaware and Delaware Court of Chapaases, subordinating thegter to the former
wherever and whenever they irreconcilably conflict.

To that end, the Court has examined tiyezight Supreme Court of Delaware and
Delaware Court of Chancery decisions relatedash-out mergers since 1987, the year in which
the Supreme Court of Delaware handed dowrsiBed. Three decades, Bershad largely has

withstood the test of time. THeupreme Court of Delaware hasued nine decisions over that

time that relate to minority shareholder rigmsash-out mergerse$ Kahn v. M.F. Worldwide

Corp., 88 A.3d 635 (Del. 2014); In Re CelerarcdShareholder Litigation, 59 A.3d 418 (Del.

2012); Montgomery Cellular Holding Co., Ine. Dobler, 880 A.2d 206 (Del. 2005); Aspen

Advisors LLC v. United Artists Theatr€0O., 861 A.2d 1251 (Del. 2004); Skeen v. Jo-Ann

Stores, Inc., 750 A.2d 1170 (Del. ZJOM.P.M. Enterprises, Ina.. Gilbert, 731 A.2d 790 (Del.

1999); Cede & Co., v. Technicolor, dn 684 A.2d 289 (Del. 1996); Kahn v. Lynch

Communication Systems, Inc., 638 A.2d 1110 (O&l94); Cavalier Oil Corp. v. Harnett, 564

A.2d 1137 (Del. 1989). As the Defendants argond as the Court diseged earlier in this
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Memorandum Opinion’s section on law regardcagh-out mergers after Bershad, supra, the

Supreme Court of Delaware has never expyesserturned BershadTellingly, however, the

Supreme Court of Delaware also has not digkeddimits on_Bershad that nineteen Delaware

Courts of Chancery read into the Bershad apinover a span of thirtyears. The Court
interprets this silence as a textbatample of the dog &t did not bark®* The Supreme Court
of Delaware’s choice not to flag Delaware utis of Chancery’s limits as misinterpretations,
despite repeated opportunities to flag thenswash, overwhelmingly suggests that the Delaware
Courts of Chancery did not in fact misideptBershad’s limits. Accordingly, both the Bershad
frame and subsequent Delaware Court of Chandecysions that filled in the jigsaw puzzle of
Delaware cash-out merger law indicate that @wairt must apply the ére-fairness standard
when it assesses the mergentested in this case.

Under Delaware’s entire-fairness stamtjathe burden of proving that the merger
transaction was the product of bdtir price and fair dealing tults to the Defendants. The
Court may shift the burden avidence for proving entire faiess to the plaintiff under the
following conditions: (i) the defendants set apwell-functioning committee of independent
directors to examine and approve the merger;(and fully informed majority of the minority

shareholders voted to approve the merger. See, e.g.,\Kalymch Communication Systems,

Inc., 638 A.2d 1110 (Del. 1994); In re PNB Holdi@g. Shareholder Litigation, 32 Del. J. Corp.

L. 654 (2006)(Strine, J.); Clements v. Rogers, 790 A.2d 1222 (2001)(Strine, J.)

%The “dog didn’t bark” canon derives from aoshstory from Sir Athur Conan Doyle,
in which Sherlock Holmes deduces the identitythad villain after realizing that the dog of the
house did not bark when the individual camehe house. See Sir Adr Conan Doyle, The
Adventure of Silver Blaze, The Completeeflbck Holmes 347 (A.C. Doyle Memorial ed.
1960). The Supreme Court of the United Stadpeatedly has invoked this unofficial canon of
statutory construction. See.g., Zuni Pub. Sch. Dist. No. 8 Dep'’t of Ed., 550 U.S. 81, 88,
127 S. Ct. 1534, 167 L. Ed. 2d 449 (2007); Sdeeid. National Orgamiation for Women, 547
U.S. 9, 20,126 S. Ct. 1264, 164 L.Ed.2d 10 (2006).
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In this case, the Defendants satisfied neither criterion needed to shift the evidentiary
burden. The Defendants did not form a specialrodtee to consider the merger, nor did they
schedule and hold a minority shareholder votehenmerger. Instead, the Defendants informed
minority shareholders after the merger hagkerb consummated that their shares had been
“automatically canceled and extinguished,” and “coteck into a mght to receive an amount in
cash equal to $451,000” a share. Merger Agreer@eh01(a). The Plairits asserted at the

motion hearing that, under whitiey interpret as Kahn v. M.®Vorldwide Corp.’s modification

of Kahn v. Lynch’s burden shifting elementseyhcould make the Rintiffs shoulder the

evidentiary burden if even onebut not both -- of the Kahn v. Lyhts criteria were to hold. See
Tr. at 23:6-10 (DeMuro). Even were the Courtitmept this argument as a correct interpretation
of Delaware common law, doing so would redtift the burden, for the Defendants failed to
implement either safeguard to protect minorglareholder rights. The Court therefore
concludes that the evidentiary den for proving the merger’s & fairness remains with the
Defendants.
B. INTERPRETING THE FACTS IN THE LIGHT MOST FAVORABLE TO
THE PLAINTIFFS, THE COURT (I) CONCLUDES THAT THE
DEFENDANTS DO NOT PROVE THE ENTIRE FAIRNESS OF THE
MERGER TRANSACTION; AND, TH EREFORE, (ll) DENIES THE
DEFENDANTS’ ACQUIESCENCE MSJ.
That the Defendants retain the burden afvprg the merger’'s entire fairness does not

end the analysis that the Court must conduben adjudging the Defendants’ Motion for

Summary Judgment. Under Wberger, Bershad, and subsequBaiaware case law, the

Defendants still can prove that the Plaintiffs acquiesced in the transaction if the following
conditions were met: (i) there wdair dealing; (ii) the shar price at which the minority

shareholders were cashed out \fias (iii) the minority sharehalers who were cashed out were
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fully informed; and (iv) the minority shareholdewho were cashed out voluntarily accepted the

merger consideration. See Weinberger v. UDP., 457 A.2d at 710-13, Bershad, 535 A.2d at

845-48; Kahn v. Lynch Communigan Systems, Inc., 638 A.2d a4115-18. If the Defendants

successfully prove each of these conditions, thenPaintiffs lose their right to challenge the
merger in court, and the Court mgsant the Defendants’ Acquiescence MSJ.

As the Court noted in the law regardingcgon on Delaware merger law, supra, the
Supreme Court of Delaware discoursed at length about how the courts should interpret the terms

“fair dealing” and “fair price” in cash-out mergeases in Weinberger v. UOP, Inc. In that

court’'s words
[tlhe concept of fairness has two basic atpefair dealing ad fair price. The
former embraces questions of when the transaction was timed, how it was
initiated, structured, negotiated, disclosedhe directors, and how the approvals
of the directors and the stockholders webtained. The latter aspect of fairness
relates to the economic and financiansiderations of the proposed merger,
including all relevant facter assets, market value, miags, future prospects, and
any other elements that affect the intrinsr inherent value ad company’s stock.
457 A.2d at 711. The Supreme Court of Delaware theified that “the tst for fairness is not
a bifurcated one as between fair dealing and prideaspects of the issue must be examined as
a whole since the question is onecatire fairness.” 457 A.2d at 711.

Reviewing the facts in the light most favoratiethe Plaintiffs, the Court concludes that

fair dealing was not a hallmark of the merg@msaction. _Weinberger v. UOP, Inc. does not

provide a court with aalgorithm to weigh each of the six components it categorizes under fair
process. The Court concludes that each compamdatt points in unfairess’ direction. First,

TIR initiated the merger with Cypress Energy Rars after a TIR board of directors purge.
Second, TIR and Cypress Energy Partners stredtand negotiated the merger in a way that

certain shareholder subgroups received sweetealengside the tender price, such as promises
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of lucrative future employment @he option to gross uat a later date. Tild, TIR and Cypress

Energy Partners failed to disclosgnificant financial informatioand projections. Fourth, TIR
did not seek minority shareholdeepproval -- by vote ootherwise -- beforé@ cancelled their

shares and presented the opposed minorityelbéters with a fait accompli. Accordingly,
because (i) every component pointsnrthe direction of the absenoéfair dealing; and (ii) the

resulting sum axiomatically canntherefore point in the diréon of fair dealing, the Court
concludes that the Defendants haveproven fair dealing in the merger.

Examining the facts in the light most favoratdethe Plaintiffs, the Court also concludes
that this merger transaction was not a paragoniopfecing. As with its multifactor test for fair
dealing, the Supreme Court of Delaware_iniNderger does not prade the Court with an
algorithm to weigh the four specified and agumus number of unspe@fi “other” elements
that it categorizes under fairipng. The Court intgrets “any other elements” to solely be
financial factors that “affect the intrinsic orhi@rent value of a compg's stock” in the same
manner that “assets, market value, earnings, [analjfyprospects” affect iiatrinsic or inherent
value. To the Court, as to the Plaintiffs aigrthe motion hearing, s@e. at 68:10-12 (Kagen),
this factor list intones a discounted cash flmwdel that uses EBITDA inputs -- the very model
that the Delaware Code strangorefers for a corporation temploy when it or a respected
investment bank it hires calculates tweporation’s shares’ fair price.

The Defendants did not hire an investmbeank to conduct a discounted cash flow
analysis at the time of the merger. Cf. Tr586:19-537:25 (DeMuro)lndeed, the Defendants
did not contend that it hired an investment bankatoulate a fair price at the time of the merger
at all. Cf. Tr. at 536:19-537:25 (DeMuro). Tbhefendants asserted at the motion hearing that

this was a fiduciary choice, as the Defendandsndit wish to pay a substantial amount of money
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for an investment bank fairness opinion thatvould duplicate the Halifax Group’s December
2012 appraisal; and (ii) would saii whatever valuation the Defenutta “want[ed] to hear.” Tr.

at 138:10-139:6 (DeMuro). Were this case aboetrtierger of a mature corporation with little
change in its market capitalization over shontiqus of time, the Defendants’ argument might
withstand some scrutiny. As corporate finalsc@emonstrate, however, revenues grew rapidly
in the year after the Decemb@012, appraisal, sprinting forwchat an uneven pace month by
month but generally runng at a sixty percengear-on-year YTD groth. See Defendants’
Acquiescence MSJ | 51, at 13. To borrow anagament consulting term, TIR was a rare

corporate “star.” Bruce Henderson, Boston Consulting Group, The Product Portfolio (1970),

available at https://www.bcgperspectives.camtent/Classics/strajg_the product_portfolio/
(last visited Apr. 5, 2017); Martin Reeves al., Boston Consuitg Group, BCG Classics

Revisited: The  Growth Share Mtr (June 4, 2014), available  at

https://www.bcgperspectives.com/content

/articles/corporate_strategy portfolio_managamstrategic_planning_growth_share_matrix_bc
g_classics_revisited/ (lasisited Apr. 5, 2017)(estimating thamly five percent of companies in
2012 qualified as BCG “stars”).

TIR’s choice not to commissin an updated investment bafakrness opinion kept even
the Defendants in the dark abouta cash-out share price everthfe Court weré¢o interpret the
facts in the light most favorabte the Defendants. A fortiori, interpreting the facts, as the Court
must when considering the Defendants’ AcquieseeklSJ, in the light most favorable to the
Plaintiffs -- including the Plaintiff's assertionthat the Defendants’ internal metrics and
valuations not disclosed to the minority shardead showed much higher valuations than the

$451,000.00 a share tender offer -- the Court must conclude that the Defendants have not met
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their burden to prove th#te tender price was fair.

The Court need not do extensive analysighaf third condition. At the hearing, the
Plaintiffs conceded that they were fully infieed. _See Tr. at 158:20-159:5 (Court, Kagen). The
Court made certain that it unmdéood this concession correctly, particularly because the
Defendants considered it to be a considerabfyortant concession. e® Tr. at 159:2-3 (Court);

id. at 160:16-21 (DeMuro). The Plaintiffs lefd room for misintergting their position:

THE COURT: Well, | think what he’s [Bfendants’ counsel] arguing is that you

were . . . a fully-informed shareholder.otYre not willing to oncede that yet, are

you?

MR. KAGEN: We'’re saying that we’re natontesting thaissue, and we’re
further saying that for the Bdrad analysis th&t irrelevant.

THE COURT: Well, | know you're saying’# legally irrelevant, and I've got to
write an opinion on that. But arelyaonceding that you're wholly --

MR. KAGEN: We’'re not contdsg informed. We’re not contesting disclosure.
It's not an issue.

Tr.at 158:20-159:5 (Court, Kagen). Acdmngly, the Court concludes that the
Defendants have satisfied the third conditiofhe parties strenuously differ on whether the
Plaintiffs voluntarily accepted the mergeonsideration and, correspondingly, whether the
Defendants satisfied the fourtbralition. The Court neeabt resolve this is®y because the four

conditions that Weinbergend_Bershad requireeaconjunctive. The Defendants failure to meet

either of the first two conditions precluwlethe Court from grdamg the Defendants’
Acquiescence MSJ under Delaware common lawgd the Court accordingly denies the
Defendants’ Acquiescence MSJ.

IV.  THE COURT DENIES IN PART AND GRANTS IN PART THE DEFENDANTS’
ESTOPPEL MSJ.

The Court denies in part and grants in part the Defendants’ Estoppel MSJ, dismissing the
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Plaintiffs’ securities claims but rejecting the fBedants’ arguments that they are entitled to
summary judgment on the basis of Oklahomammn law of equitable estoppel, waiver, or
unclean hands. The Court concludes thatth@) Defendants’ Estopp&SJ largely duplicates

the Defendants’ Acquiescence MSJ’s facts; (ii) the Defendants do not demonstrate that they
reasonably relied on the Plaintiffs’ merger acceptaor that the alleged reliance caused the
Defendants to suffer a detrimental changeadition; (iii) the Defendants do not demonstrate
that the Plaintiffs waived their right to challge the entire fairness of the contested merger
transaction; (iv) the Defendantlo not demonstrate that theiRtiffs undertook the allegedly
fraudulent and deceitful conduct of which they complain, thereby failing to show that the
Plaintiffs have unclean hands; (v) the Ter@ircuit is unlikely to support the Plaintiffs’
contention that the forced-seller doctrine is goadwathin the Tenth Circuit, and the Court will

not expand SEC rule 10b-5 to include the foroeltks doctrine, and th€ourt will dismiss the
Plaintiffs’ federal securities claims; and (uW)e Supreme Court of Oklahoma likely would
dismiss the Plaintiffs’ state sedies claims and the Couminder the Erie doctrine’s required
deference to a state’s suprenmirt, should dismiss the Plaintiffstate securities claims. The
Court will expand upon its reasogifior each of these conclusions in the pages to follow.

A. OKLAHOMA LAW APPLIES TO THE ISSUES OF ACQUIESCENCE,
EQUITABLE ESTOPPEL, WA IVER, AND UNCLEAN HANDS.

The Court conducted a choice-of-lauvalysis in section Il afs analysis, supra, in which
the Court concluded that Oklahoma law appliesthe acquiescence, estoppel, waiver, and
unclean hands defenses. In addition to the Court’s previous analysis, the Court notes that for
contract claims, Oklahoma choicedafv requires federal courts tpply the law of that state

which is the principal place of performanceedPanama Processes widsi Serv. Co., 796 P.2d

at 287-88, unless that state’s lswepugnant to Oklahoma’s elsliah law or public policy, see
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Pate v. MFA Mut. Ins. Co., 649 P.2d at 811. The purchase agreements that the Defendants

entered into with the pooled afeholders and the tender offer that the Defendants made to the
Plaintiffs both indicate that thevagoverning the agreements and défes “the laws of the State

of Oklahoma without regard tany conflicts of law princigs.” E.g., Purchase Agreement
between Celebration, LLC and J.W. Loret{Feb. 11, 2013), filed Apr. 3, 2015 (Doc. 83-6).
The Defendants’ Notice to Former Shareholders of Tulsa Inspection Resources, Inc. of
Shareholder Action and Appraisal Rights @hDec. 11, 2013), filed Apr. 3, 2015 (Doc. 83-
27)(“Notice to Former Shareholders”), by whittte Defendants notified the Plaintiffs that the
merger had been effected and the Plaintiffs rethimo shares in the surviving entity and offering

the Plaintiffs an option to accept the mergensideration of $451,000.00 per share, also invokes
Oklahoma law. _See Notice for Former Sharehslag 1. Oklahoma is the principal place of
performance for the purchase agreements, teoffier, and the cash-out option mentioned in
Notice to Former Shareholders. Moreover, the Court sees no sound reason to conclude that
Oklahoma would consider parties’ choice to ggpklahoma law to be repugnant to established
Oklahoma public policy. The Court thereforeconfirms its previous analysis that it should
apply Oklahoma law to the equitableagtel, waiver, and unclean hands defenses.

B. THE DEFENDANTS' ESTOPPEL MSJ LARGELY DUPLICATES THE
FACTS OF THEIR FIRST MOTI ON FOR SUMMARY JUDGMENT.

When the Court asked the Defendants atnim#ion hearing to explain the differences
between Defendants’ AcquiescerM8&J and Defendants’ EstoppdBJ, see Tr. at 350:21-351:8
(Court), the Defendants stated that Defendaftsjuiescence MSJ (i) rides on a particularized
application of the Bershad acquiescence defengkeircontext of a cash-out merger; and (ii)
relies on Delaware law, given that there iSdidahoma line of cases addressing acquiescence in

a cash-out merger. See Tr. at 353:1-12 (DeMui)e Defendants contrasted this focus with
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Defendants’ Estoppel MSJ’s focus, which thdddelants maintained is asserting Oklahoma law
on estoppel, waiver, and unclean hands, aslokia has a well-developed body of law on those
points and the Defendants concluth@at Oklahoma law applies those defenses. See Tr. at
353:13-19 (DeMuro).

When the Plaintiffs responded to the DefemtdaEstoppel MSJ later during the hearing,
they could find much less daylight separgtiDefendants’ Estoppel MSJ from Defendants’
Acquiescence MSJ._See Tr. at 384:24-398:20 €iKkag According to th Plaintiffs, both the
factual section and the legal analysis in théeDdants’ Estoppel MSJ aseibstantivel identical
to the factual section and the legal analysishim Defendants’ Acquiescence MSJ. See Tr. at
384:24-387:18 (Kagen). The Plaintiffs admitted tiva@re seem to bexshew numbered facts in
Defendants’ Estoppel MSJ, but aegluthat the difference is illusg as the Defendants merely
subdivide facts that they assén Defendants’ AcquiescenddSJ. See Tr. at 395:23-398:20
(Kagen). The Court has studied the factuatieas of both Defendants’ Acquiescence MSJ and
Defendants’ Estoppel MSJ and agrees with thenBfs that the second largely duplicates the
first, down to the word choice, syntax, semstructure, and punctuation. Assessing whether
the Defendants’ arguments of equitable estoppel, waiver, and unclean hands are, as the Plaintiffs
maintain, identical to the Defendants’ acquate argument requires more intense study than
the Plaintiffs seem ready to concedrd the Court turns to that next.

C. THE DEFENDANTS FAIL TO DEMONSTRATE THAT THEY
REASONABLY RELIED ON THE  PLAINTIFFS’ MERGER
ACCEPTANCE OR THAT THIS RELIANCE CAUSED THE
DEFENDANTS TO SUFFER A DETRIMENTAL CHANGE OF

POSITION, PRECLUDING THE CO URT FROM GRANTING SUMMARY
JUDGMENT ON EQUITABLE ESTOPPEL GROUNDS.

Oklahoma law requires a defendant to estalilish essential elements for a defense of

equitable estoppel to succeed. The Supremet@buiklahoma clearly enumerated these five
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elements in 2005 in_Sullivan v. Buckhorn Ranch Partnership, which itself recited the same

elements that the Supreme Court of Oklahondhlisted in 1967 in Board of County Com’rs of

Marshall County v. Snellgrove:

The essential elements necessary to bstabquitable estoppel are: first, there
must be a false representation or conceatroéfacts; second, it must have been
made with actual or constructive knowledgfethe real facts; third, the party to
whom it was made must have bewithout knowledge, or the means of
discovering the real facts; fdty it must have been madath the intention that it
should be acted upon; and fifthe party to whom it wawmade relied on, or acted
upon it to his or her detriment.

Sullivan v. Buckhorn Ranch Partnership, 113d”192, 202 (Okla. 2005). Accord Board of

County Com’rs of Marshall County v. Snallye, 428 P.2d 272, 276 (Okla. 1967). The Court
highlights that the five elements are conjunctiveother words, the Defendants may not invoke
the equitable estoppel defense if they fail to prove any of the five elements.

The Defendants do not prove aofythe five elements, let alorgrove all of them as the
equitable estoppel defense requirdsdeed, it appearto the Court thatie Defendants misread
Oklahoma law on the five elements needed to pexygtable estoppel tbhe disjunctive rather
than conjunctive -- interpreting “and” as “or” as the Defendants retbteir argument on their
alleged reliance on the Plaintiffdelivery of their share certdates. Defendants’ Estoppel MSJ
at 21. According to the Defendants, the shargficate delivery induced the Defendants to: (i)
pay the merger consideration; (ii) consummate the merger; (iii) and effect the sale of partnership
units to the public pursuant to the Registratgiatement._See Defendants’ Estoppel MSJ at 21.
Even if the Defendants succedbfyroved reliance, which thedtirt does not agree they have
proved, such reliance on its own would not suffwestablish equitablestoppel under Sullivan

v. Buckhorn Ranch Partnership. The fastsow that the Defendants were bounds and

determined to cash out the Plaintiffs; they weam waiting or relying on the Plaintiffs for
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anything. The Court cannot conclude even dasen based on the Defendants’ own statement

of undisputed facts, that the Detlants have proven that they sh#id the reliancelement. The
Defendants already had consummated the merger before they cashed out the Plaintiffs, and the
Defendants were statutorily regedr to pay the merger consideration. The assertion that the
Plaintiffs induced detrimental reliance by causing Brefendants to effect the sale of partnership
units to the public pursuant to the Registratitatement does not hold water, because this
transaction was the very action that the Deferdlavished to take regardless the Plaintiffs’
actions. By the Defendants’ own admission, Baintiffs did not haveveto power over the
merger. _See Defendants’ Estoppel MSJ at 20.

The Court, interpreting the facts in the lightst favorable to the Plaintiffs, therefore
does not conclude that such degntal reliance existed. Thdetermination iglispositive by
itself. The Defendants do not, hewver, prove any of the five elements that Oklahoma law
requires them to prove to belalio successfully put forth agguitable estoppel defense. The
Court therefore denies the Plaintiffs’ requisstsummary judgment othe grounds of equitable
estoppel.

D. THE DEFENDANTS FAIL TO DEMONSTRATE THAT THE

PLAINTIFFS WAIVED THEIR RIGHT TO CHALLENGE THE ENTIRE
FAIRNESS OF THE CONTESTED MERGER TRANSACTION.

The Defendants assert thatethPlaintiffs delivered their share certificates to the
Defendants to induce the Defendants to pay thgeneonsideration, and in accordance with the
Merger Agreement’s express provision that anynfer shareholder who surrendered his or her
share certificates would liieemed to have forever waived/appraisal rightsr quasi-appraisal
rights pursuant to the Oklahoma agpigal statute or otinwise. See Defendants’ Estoppel MSJ at

21. The Plaintiffs counter that: (i) the Defendamtsiiver defense is baeas a matter of law;
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and (i) even if the waiver dense were not barred, the Defendafail to establish any of the
waiver elements that Oklahoma law requires. Besponse to Defendants’tBgpel MSJ at 13.
According to the Plaintiffs, the waiver defenfails on three grounds: (i) nothing in the merger
notice declared such a broad waiver; (i) 1&08 1091 does not impose a waiver; and (iii)
settled law holds that foregoing an appraisakdoa immunize the Defendants from liability for
any breach of their duty of entire fairness in urmeng a self-interested merger transaction.
See Response to Defendants’ Estoppel MSJ at 15.

Under Oklahoma law, the waiver question obgcomes one for the court to decide as a
matter of law if the fact of the waiver is undispditand is subject to only one interpretation. See

General Finance Corp. v. Jackson, 296 P.2d at 143. If, on the other hand, the evidence of alleged

waiver is conflicting or disputed, or if theoGrt can draw more than one reasonable inference
about the existence of waiveoin the evidence, thehe waiver question becomes a question of

fact for the jury. _See Murphy Oil USA, Ine. Wood, 438 F.3d at 1008Because the parties

unquestionably dispute whether tR&intiffs waived their righto challenge the merger when

they accepted the merger consideration, the tGmed not resolve the second question whether
the evidence likewise if sufficiently conflicted thie Court would be abl® draw more than

one reasonable inference from the evidend¢evertheless, the Court comes to this second
conclusion as well. The Defendants make a reasonable case for their position that the Plaintiffs
waived their right to challenge the merger whkay accepted the merger consideration when
they invoke the Merger Agreement to argue thapiitssision that a shareholder could cash_out or
seek an appraisal. See Defendants’ Estoppeld@131. See also Notitce Former Shareholders

at 1. On the other hand, the Rl#fs also make a reasonable case that they did not waive their

right to challenge the merger when they readittee merger consideration on the grounds that (i)
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a contractual waiver in Oklahoma requires a cotitiaa@d (ii) the Plaintiffsnever had a contract
to be cashed out; rather, the Defendants undbyecancelled the Plaintiffs shares. See
Response to Defendants’ Estopp4$J. Section 1091 of title 18f the Oklahoma Statutes
favors the Plaintiffs’ position, in that it does not expressly impose a waiver on shareholders if
they accept merger consideratiofthe Court concludes that, addition to the existence of a
party dispute over whether the Plaintiffs waivedithight to challenge the price at which they
were cashed out, the Court can draw more than one reasonable inference from the evidence.
Indeed, the Court concludes thhe Supreme Court of Oklahanwould find that its law does
not allow for waiver merely from taking the cash-out consideratidocordingly, while under
Oklahoma law, the question of waiver is one fa jiry, the Court finds Ht, as a matter of law,
waiver of Delaware merger rights is notadable from the mere taking of the cash-out
consideration, and the Courbrisequently denies the Defentia summary judgment on their
waiver defense.

E. THE DEFENDANTS FAIL TO DEMONSTRATE THAT THE

PLAINTIFFS UNDERTOOK THE A LLEGEDLY FRAUDULENT AND
DECEITFUL CONDUCT OF WHIC H THEY COMPLAIN, THEREBY
FAILING TO SHOW THAT TH E PLAINTIFFS HAVE UNCLEAN
HANDS.

The Defendants argue that the Oklakoeommon law of unclean hands bars the
Plaintiffs’ claims on the grounds dh Stuart orchestrated thlgigation despite: (i) having
attempted to seize control of TIR, Inc.; (laving entered into an agreement with the other
Plaintiffs to attempt to extract an unjustifieceprium for the Plaintiffs’ shares; (iii) filing false
allegations against the Defendants in an atteimptistify a trial on their surrendered shares’

value; and (iv) bragging abouhe cash-out share price that the Plaintiffs received. See

Defendants’ Estoppel MSJ at 19-20he Plaintiffs counter that they do not have unclean hands,
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because (i) the Plaintiffs’ conduct did not catlse Defendants’ unilateral adoption, execution,
and implementation of the cash-out merger; andh@)Plaintiffs did notnduce the Defendants’
merger consideration payment by committing the very fraudulent and deceitful conduct of which
they complain.

In Oklahoma, an unclean-hands defense regqua defendant to shotat the plaintiff
tainted the transactionahthey are challenging by undertakitthe very fraudulent and deceitful

conduct of which they complain.”__Yeager Fort Knox Sec. Product$02 F. App’'x at 429

(internal quotation marks omitted). The Defendaali€gation that Stuart attempted to extract a
price premium does not support a sound conclusiat the Plaintiffs challenge the very
fraudulent and deceitful conduct which they complain; the Plaintiffs challenge the involuntary
cash out of their shares and the fair price.e Trefendants’ allegation that the Plaintiffs filed
false allegations against themniew moot, because the Plaintifisthdrew these allegations in
their Amended Complaint, which they filed more than fifteen months before the hearing in
December, 2016. Even if they were not mootl a&ven if the allegations were false, such
conduct does not constitute the very fraudulemd deceitful conduct of which the Plaintiffs
complain. Last, Stuart's alleged braggadociaha Letter from Alan L.Stuart to Investors
(dated Feb. 4, 2014), filed September 14, 2015 (64-31), in no way demonstrates that the
Plaintiffs now challenge the very fraudulead deceitful conduct of which they complain;
bragging about a sale is not the same conducasising out minority shareholders or paying an
unfair price. The Court accordingly concludbsit the Defendants have offered insufficient

proof for summary judgment on the thedtingat the Defendants have unclean hands.
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F. THE COURT CONCLUDES THAT IT SHOULD NOT EXPAND SEC
RULE 10(b)(5) TO INCLUDE THE FORCED-SELLER DOCTRINE, AS
THE SECOND CIRCUIT DISCUSSED IT IN VINE V. BENEFICIAL
FINANCE CO., AND THAT THE COURT THEREFORE SHOULD
GRANT THE DEFENDANTS’ REQU EST FOR SUMMARY JUDGMENT
ON THE PLAINTIFFS’ FEDERAL SECURITIES CLAIMS.

The Defendants contend that the Plaintifimder SEC rule 10(b)(5), must allege and
prove both (i) a misleading statement or omissiora ahaterial fact; and (ii) reliance, if the
Plaintiffs are to prevail on thesecurities claims. See Defendsl Estoppel MSJ at 23-24. The
Defendants argue that the Plaintiffs fail tooye that the Defendant®iade any misleading
statement or omitted any materifglct about the merger itheir communications with the
Plaintiffs, and correspondingly faib prove any reliarecon nonexistent mislesu) or omission.
See Defendants’ Estoppel MSJ at 24. The Defetsdherefore ask the Court to grant summary
judgment on the Plaintiffs’ securities claims.

In response, the Plaintiffs assert thlaé Defendants misundersth the claims they
challenge, maintaining that the Plaintiffs bottadheir securities claimen the forced-seller

doctrine that the Second Circugcognized in_Vine v. Beneficidtinance Co. The Plaintiffs

maintain that triable factual issues exist amning what the Plaintiffs characterize as the
Defendants’ misrepresentationsdaomissions of material fact the pooled shareholders. See

Response to Defendants’ Estopp$J at 20. _Vine v. Beneficidtinance Co., the Plaintiffs

maintain, held that, in securities cases where the defendant deceives a third party and then forces
it to convert or sell its shares, a plaintiff has auwdtically stated a securities fraud claim -- even

if that plaintiff did not persorily rely on the alleged misreprae#ation -- as long as the fraud
practiced on the third party cagsthe plaintiff's loss._SeResponse to Defendants’ Estoppel

MSJ at 20 (citing Vine v. Beneficial Fine@ Co., 374 F.2d at 635; Jacobson v. AEG Capital

Corp., 50 F.3d 1493, 1498 (9th Cir. 1995); Browiwnross Gold, U.S.A., 343 F. Supp. 2d 957,
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962 (D. Nev. 2004)). The Plaintiffs contend that fhaintiff in Vine v. Beneficial Finance Co.

was similarly situated to them, because (g Wine v. Beneficial Fiance Co. defendants had

pushed through a cash-out merger by fraudulenttyging shareholders other than the plaintiff
to tender their shares; and (ii) the Defendants in this case allegedly deceived the pooled
shareholders to obtain shares without which tiveyild have controlled insufficient shares to
enable a cash-out merger. See Resptm®efendants’ Estoppel MSJ at 20-22.

The Court recognizes that the Defendanthism case would havesbn unable to cash out
the Plaintiffs had they not obted the pooled shareholders sharéssen if the Plaintiffs are
correct that the Defendts greased the skids for obtaining fhooled shareholders’ shares with
all varieties of snake oil, a question that theu@ does not need to address or resolve at this
time, the Court is not convinced that thentfe Circuit would expandSEC Rule 10(b)(5) to

capture the forced-seller doctritieat the Second Circuit applied in Vine v. Beneficial Finance

Co. fifty years ago. The Plaintiffs, in a footnote to their Respom®efendants’ MSJ, introduce

the Court to the Tenth Circuit’s decision_in KatzGerardi, an opinion that then-Judge and now

Chief Judge Tymkovich wrote, and Judges Braahg Matheson joined, asserting that the Tenth
Circuit recognized the forced-t&i doctrine’s existence, butdéh did not reachthe question
whether to apply the doctrine in that casecause the plaintiff's claims arose under the
Securities Act of 1933, rather than under tleeBities Exchange Act of 1934 and SEC Rule
10(b)5. _See Response to DefemdaEstoppel MSJ at 20 n.11.

The Court reads Katz v. Gerardi differentlyhe Tenth Circuit in Katz v. Gerardi noted

that “[w]e have previously deckd to adopt the fundamental dga doctrine and we decline to
do so again here for severabsens.” 655 F.3d at 1221. ©wf these reasons, which the

Plaintiffs correctly identify, is that “theloctrine only applies to claims under the 1934 Act,

- 297 -



where Katz's claims here arise under the 1933 Act.” Katz v. Gerardi, 655 F.3d at 1221. The

second reason, however, is that fimeed-seller doctrines something of a misnomer, insofar as
it applies only when thplaintiff purchases shares -- not whitve plaintiff sells them._See 655
F.3d at 1221. Because that case’s defendantsdsdebd Katz' shares out against Katz’ will and
Katz had not purchased new units in the postgar entity, the Tenth Circuit held that the
forced-seller doctrine did not apply. See 655 RB#221-22. The Tenth Quit insisted that it
was on solid ground on this second point, quofiogh a Seventh Circuit opinion on the same
case and facts when the Seventh Circuit heagdctise’s appeal regarding removal to federal
court%
Katz depicts himself as a buyer by dwgerizing the supposed failure to
honor the terms of the A-1 Units ashié had sold those securities and “bought”
what Katz calls “new A-1 Units,” which he then sold for cash. (A “purchase” of

“new A-1 Units” would have been involuntarbut an involuntary purchase is still
a purchase.)

192The Tenth Circuit recounts Katz Geradi’s unusual case history:

In May 2008, Katz filed a class actiamCook County, Illinois state court
asserting securities fraud claims ianoection with the merger. That case was
removed to federal court, where the defants requested it be transferred to the
District of Colorado. Katz opposed rembwnd the transfer. The district court
remanded the case to state court, which defendants challenged.

On appeal, the Seventh Circuit vachtbe district court’'s decision and
remanded for a hearing on issues regarding rem&ealKatz v. Gerardi, 552
F.3d 558 (7th Cir. 2009). On remand to thstrict court, both parties sought to
transfer the case to Colorado. Tdase was transferred in June 2009.

In August 2010, the district court dismissed the amended complaint. . . .
The court dismissed Katz's 1933 Act claims because he was not a purchaser of
securities and thereforeadked standing under the statut Katz and Infinity
appeal this decision.

655 F.3d at 1216.
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What Katz calls the “fundamental changectrine” that turns a sale into a
purchase is word play designed to overcdheeactual text of the securities laws,
and this circuit follows the statutes raththan trying to evade them with legal
fictions. Katz sold his units for cashe did not buy any new security. The “new
A-1 Units” are figments of a lawyer’s mgination. Using legally fictitious (and
factually nonexistent) “new A-1 Units” toullify a legislative decision that only
buyers have rights under the 1933 Aould be wholly unjustified.

Katz v. Gerardi, 655 F.3d at 1223 (quoting Katterardi, 552 F.3d 558, 560 (7th Cir. 2009))..

At the motion hearing, the Court indicatedattlt did not “have anyeason to think that
Oklahoma would []graft the forced seller doctrinetonts blue sky or statsecurities law, and to
the extent that that’s really whthe fifth and sixth claims aréwould be inclined to dismiss
those and grant the motion in part.” Tr. at 44846:9 (Court). The Court also indicated at the
hearing that it was inclined to grant the Defendargquest that it dismiss the Plaintiffs’ federal
securities claims, because “I don't see that the Tenth Circuit would adopt the forced seller
doctrine in the federal securities context.” Tr. at 446:7-9 (Court). Further reflection has fortified

the Court’s earlier inclinations. As in Katz v. Galiathe Plaintiffs in this case were cashed out

against their will, but did not purchase anyEs in the new merged company. Although the

Plaintiffs are correct that Katz v. Gerardi didt definitively decidethe question whether the

forced-seller doctrine applies in the Tenth Circthe case’s dicta suggests that the doctrine is
inapplicable when a plaintiff is onky seller_i.e., nadlso a buyer.
The Court concludes that tAi@nth Circuit's choicdo decline to apply the forced-seller

doctrine is the right call As the Seventh Circuit reasoned$quith v. Caremark Intern., Inc., a

cashed out shareholder sells his or her shares, dutetly nature of thisale as a forced sale
means that the seller hast been induced to sell based amisrepresentation, a misleading
omission, or a compulsion of any kind. See E38d at 535. Especially in a post-Blue Chip

Stamps world, where it is clear that the releyaottions of the forced-seller doctrine are limited
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to purchases and sales, theamdile behind the forcedler doctrine appeats be at odds with
securities’ laws purpose: “to @ect investors from beinghduced to make unsound sales or

purchases by misrepresentations or misleadimissions.” _lIsquith by Isquith v. Caremark

Intern., Inc., 136 F.3d at 536.

The Tenth Circuit, in Katz v. Gerardi, 6553d 1212 (10th Cir. 2011), in an opinion that

then-Judge and now Chief Jud@igmkovich wrote, and Judgddrorby and Matheson joined,
noted that “[w]e have previously declinéa adopt the fundamental change docttffeand we
decline to do so again here for several reasof853 F.3d at 1221. One tifese reasons is that
“the doctrine only applies to claims under the 1884 where Katz’s claims here arise under the
1933 Act.” 655 F.3d at 1221. The second reason idhidbrced-seller dogatre is something of
a misnomer, insofar as it applies only when ghaintiff purchases shares -- not when the
plaintiff sells them. _See 655 F.3d at 1221. Beeathat case’s defendants had cashed Katz’
shares out against Katz’ will, and Katz had not purchased new units in the post-merger entity, the
Tenth Circuit held that the forced-seller dowdrdid not apply. Se@55 F.3d at 1221-22. The
Tenth Circuit insisted that is was on solidgnd on this second point, quoting from a Seventh
Circuit opinion on the same case and facts wiienSeventh Circuit heard the case’s appeal
regarding removal to federal court:
Katz depicts himself as a buyer by daerizing the supposed failure to

honor the terms of the A-1 Units ashié had sold those securities and “bought”

what Katz calls “new A-1 Units,” which he then sold for cash. (A “purchase” of

“new A-1 Units” would have been involuntarbut an involuntary purchase is still

a purchase.)

What Katz calls the “fundamental changdygctrine” that turns a sale into a

193Earlier in the opinion, the Tentircuit noted that other caisrvariously have referred
to the same doctrine as either the “forced seltetrine” or the “fundameat change doctrine.”
Katz v. Gerardi, 655 F.3d at 1221. The Tenth Cirthen chose to refer to the doctrine as the
“fundamental change doctrine” through theropin’s remainder._See 655 F.3d at 1221-23.
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purchase is word play designed to overcaheeactual text of the securities laws,
and this circuit follows the statutes raththan trying to evade them with legal
fictions. Katz sold his units for cashe did not buy any new security. The “new
A-1 Units” are figments of a lawyer’s mgination. Using legally fictitious (and

factually nonexistent) “nevd—1 Units” to nullify a legislative decision that only
buyers have rights under the 1933 Aould be wholly unjustified.

Katz v. Gerardi, 655 F.3d at 1223 (quoting Katferardi, 552 F.3d at 560)'he Tenth Circuit

ultimately held that the forced-seller doctrime inconsistent with basic federal securities
precedents, because it penalizes conduct thabiseimote from the fraud to be actionable, i.e.,
does not induce a third party tim anything. _See Reply to Deftants’ Estoppel MSJ at 5-6

(citing Isquith v. Caremark International, In&36 F.3d 531 (7th Cir. 1998)). For a fifty-year-

old doctrine that the Defendardsthe hearing correctly assedses “being on life-support,” Tr.
at 322:23-24 (DeMuro), the Court sees no sougason to ignore the TdnCircuit’'s guidance
and revivify the doctrine. TéhCourt accordingly grants tl#gefendants the summary judgment
they seek on the Plaintiffs’ sectiels claims, dismissing those claims.

G. THE COURT GRANTS THE DEFENDANTS SUMMARY JUDGMENT
ON THE PLAINTIFFS' STATE SECURITIES CLAIMS.

The Plaintiffs raise two state securitiesiols against the Defendants. See Amended
Complaint 1 161-173, at 30-32. rstj they assert that the f2adants violated the Oklahoma
Uniform Securities Act of 2004 by making ma#t misrepresentations to the pooled
shareholders under the Pooled Sharehold&gseement by not disclosing to them the
Defendants’ IPO plans. See Amended Compl@id62, at 30. Second, the Plaintiffs contend
that Stephenson, C. Field, and CEP-TIR, as Fi&ntrolling shareholds, violated Oklahoma
Uniform Securities Act of 2004 § 1-509(G) -- rediag control person liability for the same
alleged material misrepresentations that thenkits allege the Defendants made to the Pooled

Shareholders. See Amended Complaint 1 166-173, at 31-32.
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The Defendants ask the Court to grant samynudgment on theseasé securities claims
on four grounds._See Defendants’ Estoppel M&P23. First, the Defendants assert, 71 O.S.
§ 1-509M provides that no privatight of action arises under TLS. § 1-501._See Defendants’
Estoppel MSJ at 23. SecondetBefendants maintain, the Riaifs’ Oklahoma Securities Act
claims are bottomed solely on three false atiega that the Plaintiffs included in their
Complaint but removed from their Amended Conmla See Defendants’ Estoppel MSJ at 23.
Third, the Defendants contend, the Plaintiffs haaagved their Oklahoma Securities Act claims
by contract and conduct. See Defendants’ figsbMSJ at 23. Fourth, the Defendants argue,
the Oklahoma common-law principles of equatyd estoppel bar the Plaintiffs’ Securities Act
claims. _See Defendants’ Estoppel MSJ at 23e Plaintiffs respond thati) the forced-seller
doctrine establishes a prima facie case of securities fraud; and (ii) the Plaintiffs’ “securities fraud
claims rest solely on the forced seller doctriveessed on Defendants’ magrmisrepresentations
and omission to the Pooled ShareholdeReésponse to Defendant&stoppel MSJ at 19-20.

As the Court noted in its analysis of thaiBtiffs’ federal securities claims, infra, the
Court concludes that the Tenthr€liit twice has declined to appihe forced-seller doctrine, one
of those times adopting the Sete Circuit’'s reasoning that tHerced-seller doctrine “turns a
sale into a purchase [and] is mloplay designed ta@vercome the actualxtof the securities
laws, and this circuit follows the statutes rattien trying to evade them with legal fictions.”

Katz v. Gerardi, 655 F.3d at 128fuoting Katz v. Geraid552 F.3d at 560). The Court also has

been unable to locate any Supreme CourtO&fahoma case that applies the forced-seller
doctrine to state securities laws. Under_the Erie doctrine, a federal court sitting in diversity must
apply the laws of the ate in which it sits. The Court cadsrs it doubtful that the Supreme

Court of Oklahoma would now adopt the forcedesetioctrine when: (i) the Supreme Court of
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Oklahoma never has adopted the doctrine in the paso federal courhas adopted the forced-
seller doctrine for the first time for decades; amgl tie force-seller doctrine appears to violate
the core purpose of securities law: to protegestors from frauduldgrnpractices. _See SEC v.

Int'l Chem. Dev. Corp., 469 F.2d 20, 26 (10th GQ®72). The Court has not, in its independent

review of the record, located any state law thas interpreted its state securities laws as
allowing the forced-seller doctrine. The Codoubts the Supreme Cowft Oklahoma would be
the first state supreme court -- esipdly in 2017 -- to gaft the doctrine to itstate securities law.
Accordingly, the Court concludes that the Supe Court of Oklahoma would be unlikely to
apply the forced-seller doctrine to Oklahoma staeurities claims. Because the Plaintiffs rest
their entire opposition to the Defendants’ reqdestsummary judgment on the state securities
claims on the forced-seller doctrine, the Qogrants the Defendants request for summary
judgment on the Plaintiffs’ state securities claims.

V. THE COURT GRANTS THE REQUESTS IN THE PLAINTIFFS' MSJ, BUT
LEAVES A DETERMINATION OF DAMAG ES TO BE RESOLVED AT TRIAL.

The Court grants the Plaintiffs’ request summary judgment. The Court concludes that
(i) the entire fairness standard governs the Pftshtlaims for breach of fiduciary duty; (ii) the
Defendants bear the burden of proof that therger was entirely fair to the minority
shareholders; and (iii) the Defendants are lidble breaching their duty of entire fairness,
because the undisputed materadts show that the Defendantsl diot put into place sufficient
safeguards protecting minority shareholder rigisismeet this burden. The Plaintiffs’ and
Defendants’ competing valuation assumptionsdets, projections, and experts do not allow the
Court to calculate damages this time, and the Court accondiy leaves a determination of

damages to be resolved at trial.
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A. THE ENTIRE FAIRNESS STANDARD GOVERNS THE PLAINTIFFS’
CLAIMS FOR BREACH OF FIDUCIARY DUTY.

The Court discussed the entire fairness doctrine at length in its analysis of the
Defendants’ Acquiescence MSJ supra and will not needlessly rehash the analysis it completed
there. The Court highlights, hewer, that the Defendants agreed with the Plaintiffs at the
motion hearing:

We've got an area of agreement, which is a great way to end the day for anybody

in the courtroom. And that is, we rag that if Your Honor denies the

acquiescence motion outright and says fitts longer an issue, or even if you

submit that to the trial, wbh we think you should, theial court at a minimum,

that if we don’t get dismissed on acquiesme okay, and it's a trial issue, we

agree that the entire fairness standgpplies to the fiduciary duty claims.

Tr. at 510:10-19 (DeMuro). To ensure thatatrectly interpreted what the Defendants were
saying, the Court probed the Defendants at thatwiitiea collection of short questions. See Tr.

at 510:23-511:19 (Court, DeMuro). Because of the exchange’s importance, the Court recites the
exchange verbatim here:

THE COURT: But you wouldagree with his statemetitat the entire fairness

standard governs Plaintiffs’ claim$or breach of fiduciary duty if the

acquiescence motion is denied?

MR. DEMURO: Correct.

THE COURT: And would you also agree thlaé Defendants bear [the] burden of

proving that the merger satisfies the enfiairness standard if the acquiescence

motion for summary judgment is denied?

MR. DEMURO: As it pertains to thfiduciary duty claim, yes.

Tr. at 510:23-511:8 (Court, DeMuro). Inquiringaat the Defendants’ assertion that they might
still quibble what the jury instiction looks like regarding the & fairness standard and from

what specific case law the jury instructiorould be pulled, the Courasked the Defendants

whether their quibble would just be about thefendants’ liability under the entire-fairness
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standard. _See Tr. at 511:9-10 (Court). ThéeDéants responded that “tlsathe claim, yes.”
Tr. at 511:11 (DeMuro).
As the Court concluded in its analysistbé Defendants’ Acquiescence MSJ supra, the
Court has denied the requestghie Defendants’ Acquiescence MSThe Court sees no sound
reason to manufacture a controyeos disagreement between tharties about whether (i) the
entire fairness standard should apply to theiniffs’ fiduciary duty claim when both parties
agree that it does apply; @¢i) the Defendants lz& the burden of promg that the merger
satisfies the entire fairness stardlwvith respect to the Plaifig’ fiduciary duty claim when both
parties agree that the Defendants bear this burdée Court accordingly concludes that: (i) the
entire fairness standard applies to the Plaintiftkiciary duty claims;and (ii) the Defendants
bear the burden of proving thatetimerger satisfies the entire fairness standard with respect to
the Plaintiffs’ fiduciary duty claims.
B. THE DEFENDANTS ARE LIABLE FOR BREACH ING THEIR DUTY OF
ENTIRE FAIRNESS, BECAUSE THE UNDISPUTED MATERIAL FACTS
SHOW THAT THE DEFENDANTS DID NOT PUT INTO PLACE

SUFFICIENT SAFEGUARDS PROTECTING MINORITY
SHAREHOLDER RIGHTS.

At the hearing, the Plaintiffargued that the Defendantsveanot and cannot meet their
burden to show the entire fairness of the raetgansaction._See Tat 509:22-510:2 (Kagen).
Even looking at the undisputeddts in the light most favorable the Defendants, the Court
agrees with the Plaintiffs’ position. Under Dekre law, a breach of fiduciary duty requires
proof of two elements: (ihat a fiduciary duty existed; and (that the defendant breached that

duty. See, e.g., In re Mobilactive MeadilLLC, 2013 WL 297950(Del. Ch. Jan. 25,

2013)(Parsons, V.C.). See also PalmerealR  F. Supp. 3d 2016 WL 5662008, at *8 (D.

Del. Sept. 29, 2016)(Robinson, J.)(applying Delaviang. The entire fairrgs standard satisfies
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the first element by requiring ampany to ensure that minorityaieholders receesfair dealing
and a fair price if the compargashes out their shares in a negigywake. The Defendants can
only avoid satisfying the second element in this daey plausibly can show that they offered
the Plaintiffs both fair dealing and fair pricetlre merger transaction. Under the entire fairness
standard, the Defendants could show fd@aling under the following conditions: (i) the
Defendants set up a well-functioning committee imfiependent directors to examine and
approve the merger; or (ii) tully-informed majority of theminority shareholders voted to

approve the merger. See, e.g., Kahn v. by@mmunication Systems, Inc., 638 A.2d 1110

(Del. 1994); In re PNB Holding Co. Sharettet Litigation, 32 Del. J. Corp. L. 654

(2006)(Strine, J.); Clements voRers, 790 A.2d 1222 (2001)(Strine, J.)

In this case, the Defendants satisfied neither criterion needed to shift the evidentiary
burden. The Defendants did not form a speciailrodtee to consider the merger, nor did they
schedule and hold a minority shaoéder vote on the merger. Instead, the Defendants informed
minority shareholders after the merger hagkrb consummated that their shares had been
“automatically canceled and extinguished” and “cated into a right taeceive an amount in
cash equal to $451,000” a share. Merger Agreer@eh01(a). The Plairffs asserted at the

hearing that, under what theytenpreted as Kahn v. M.F. Wdkide Corp.’s modification of

Kahn v. Lynch’s burden shifting elements, thepuld make the Plaintiffs shoulder the

evidentiary burden if even one but not both -- of the Kahn v.yinch’s criteria were to hold.

See Tr. at 23:6-10 (DeMuro).Even were the Court to accefitis argument as a correct
interpretation of Delaware common law, doingasmuld not shift the burdeto the Plaintiffs, for
the Defendants failed to implement either safegt@anorotect minority shareholder rights. The

Court therefore concludes thitte undisputed facts demonstréitiat the Defendants failed to
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meet their burden to prove that they satisfileelir fiduciary duty of fa dealing. The Court
therefore grants the Plaintiffs’ request fomsnary judgment on the Bendants’ liability for
breaching their fiduciary duty of fair dealimgth respect to the merger transaction.

C. THE PLAINTIFFS’ AND DEFENDANTS' COMPETING VALUATION
ASSUMPTIONS, MODELS, PROJECTIONS, AND EXPERTS DO NOT
ALLOW THE COURT TO CALCULA TE DAMAGES AT THIS TIME,
AND THE COURT ACCORDI NGLY LEAVES A DETERMINATION OF
DAMAGES TO BE RESOLVED AT TRIAL.

The Plaintiffs finally request in the Plaintiffs’ MSJ that the Court leave a determination of
damages to be determined at trial. See Plainif&] at 1-2. As the Defendants disclosed in the
tender offer and conceded at the hearing, nostnvent bank was hired to appraise TIR shares’
fair value at the time the merger was effecaad the Plaintiffs involuntarily cashed out their
shares. _See Tr. at 138: 10-12 (DeMuro). The Defendants insist that such a valuation was
unnecessary, because (i) the Halifax Group hadasgsga TIR shares a few months before the
merger; (ii) the pooled shareholders had $o&r shares at or bmv $451,000.00 per share; and
(i) TIR had just gone through competitive bidding process wketwo inside directors were
bidding up the share price. See Tr. at 138:12-¥Miro). Were this case about the merger of
a mature corporation with littlehange in its revenue streamger short periods of time, the
Defendants’ argument might withstand some scrutiAg.the Court discusden its analysis of
Defendants’ Acquiescence MSJ supra, TIR’spooate financials demotrate that revenues
grew rapidly in the year after the December 28f@raisal._See Defendants’ Acquiescence MSJ
9 51, at 13. Furthermore, pooled shareholdestin®ny indicates that the Plaintiffs asserted
that the pooled shareholders had sold tekares at or below $451,000.00 per share, because
they needed liquidity or did n&how what TIR’s financials or plans for an IPO were. See Tr. at

203:15-23 (Kagen).
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At the hearing, the Plaintiffs contendedatithe one method of share valuation that
Delaware allows for pricing shares in a cashroarger is a discounted cash flow model on the
date that unwilling minority shareholders werectbly removed. _See Tr. at 253:2-7 (Kagen).
Delaware requires the discountedsh flow model, because it looks at the company’s future
earning value in a systematincamethodical way, and then disctaithat value to net present
value, discounting for money’s tenvalue and capital’s weightederage cost. See Weinberger
457 A.2d 701, passim. In this case, however, tlageshaluation math is less clear cut than the
share valuation law. The DCF al incorporates substantial aomts of math complete with a
fraternity’s worth of Greek letters to camouflage relativehlaightforward computation. The
final summation is at best onlggs precise, however, as i@sast precise input. Moreover,

precision is not the same as accuracy. See,Natg, Silver, The Signal and the Noise: Why So

Many Predictions Fail--But Sonm@on’t 45-46 (2015)(“Silver”)(discussing, in the context of the
2008 financial crisis, how even extremely precise predictions can bk \wiltcurate). This

lack of equivalence between precision and accura@specially probable when a model uses
multiple inputs, the parameters, values, or weights of which incorporate an element of subjective

choice. _See Silver at 120-123; Mark M. Meghraert, Mathematical Modeling 41-49 (4th ed.

2013)(discussing need for rigorous sensitivity analyses in multivariate models).

The valuation issue in this case thereforespnts an analytical challenge, because (i)
each variable in the DCF model leaves an appraigh a degree of discretion to choose rates or
coefficients that he or she concludes best fies@nt data and future trends; and (ii) TIR’s status
as a pipeline inspection company within theasild gas industry leaves some reason as to the
proper SIC code for appraisers to use whenpudimg TIR’s cost of capital. The Defendants’

and Plaintiffs’ dueling valuations, which result undertain scenarios with valuations that vary
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by almost $800,000.00 per share, attest to the defejectivity that calculating DCF entails.
The Court cannot pin down the correct assumigtigpon which to build the model based on the
undisputed facts and, accordingly, must leaved@étermination of damages for the Defendants’
breach of their fiduciary duty to be decided at trial.

V.  THE COURT DENIES THE REQUESTS IN PLAINTIFFS® MOTION TO

STRIKE DEFENDANTS’ AFFIRMATIV E DEFENSES OF ACQUIESCENCE,
ESTOPPEL, WAIVER, AND UNCLEAN HANDS.

The Court denies the Plaintiff's Motion t8trike Affirmative Defenses. The Court
concludes that the Motion torfke Affirmative Defenses doesot prove that the Defendants’
affirmative defenses of acquiescence, uncleard$iaestoppel, and waiver will have no possible
relation or logical connection tthe controversy’s subject mattexs the standards for striking
under rule 12(f) of the Federal Rules of Civil &dure require._See 3C Wright & A. Miller,

Federal Practice & Procedure § 1382, at 4333b éd. 2004). As thedbrt said in another

case, “[s]triking a pleading or part of a plaagliis a drastic remedy and . . . [is] generally

disfavored.” _Estate of Gonzales v. AAlLife Ins. Co., 2012 WL 1684599, at *5 (D.N.M.

2012)(Browning, J.)(quoting Sai Broken Arrow 0,C v. Guardian Emergency Vehicles, Inc.,

2010 WL 132414, at *5)(N.D. Okla. 2010)(Eagan, Xfidternal quotation marks omitted)). The
Court sees no sound reason to prescribe suchastic remedy as regards the Defendants’
affirmative defenses.

The Court_supra denies the Defendastenmary judgment on the grounds of the
Plaintiffs’ alleged acquiescence, waiver, orcl@an hands, or on the defense of equitable
estoppel. The Plaintiffs argue that the Cahibuld take the furthestep of precluding the
Defendants from raising these defenses in any &irthe trial._See Motion to Strike Affirmative

Defenses at 6. Unpacking this argument furtitethe hearing, the Pldifis argued that if the
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Court were to deny the Defendants’ Acquiescevi& and the Defendants’ Estoppel MSJ, then
the Defendants’ affirmative defenses are “otaltp.” Tr. at 410:10-11 (Kagen). Continuing in
the same vein, the Plaintiffs contended:

They’re not out and then they can raise tlanmial. These are legal issues. It's a

purely legal issue as to whether we've acquiesced, waived, estopped, and Your

Honor is going to decide that one way tbe other. If they win, we’ll have

consequences; it they lose, [the affirmatdefenses are] gone. They don’t get to

resuscitate them at trial. They’re not fact issues.
Tr. at 410:11-17 (Kagen). The Plaintiffs acknosiged that courts typically disfavor rule 12(f)
motions to strike, but they emphzed that they were concernaflout the trial. _See Tr. at
483:14-16 (Kagen). According to the Plaintifihe Defendants keep trying to stretch the
timeline for what constituted the merger gaation beyond what thiaw allows, which the
Plaintiffs averred should be sblehe process wheby the Defendants ejected them from TIR.
See Tr. at 484:1-13 (Kagen). Otherwise, the Rftsnnhaintained, the court in such a case ends
up adjudging a multigenerational vendetta rathanta tort. _See Tr. at 484:24-485:3 (Kagen).
The Plaintiffs argued that none of the four asfes that the Defendants offer their two motions
for summary judgment -- acquiescence, uncleamdfawaiver, and estoppel -- are “out as a
matter of law,” and should not inhabit some liminal space in which they are considered out for
summary judgment purposes but in for trial pugsosTr. at 485:4-487:1 (Kag). The Plaintiffs
also acknowledged the Court’s hesitation tevent new information about these affirmative
defenses from emerging during the trial, but tiveye confident that th€ourt already had heard
these defenses in their entiretgee Tr. at 488:22-489:7 (Kagen).

The Defendants opposed the Plaintiffs’ MottorStrike Affirmative Defenses, asserting

that the Plaintiffs themselves introduce facts 8tatt in 2003 in support of their own points but

then chide the Defendants for wiaugt to introduce eveds that occurred ir2013. _See Tr. at
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492:25-501:16 (DeMuro). According to the Dedants, the Plaintiffs’ Motion to Strike
Affirmative Defenses seeks a double standard, vidyetlee Plaintiffs are aliberty to refer to
events from the distant past but the Deferslaare forbidden from ferring to events that
occurred only months before the merger taftect. See Tr. at 501:10-16 (DeMuro). The
Defendants asserted that applythg same standard to both pagteeans ipso facto denying the
Motion to Strike Affirmative DefensesSee Tr. at 501:25-502:12 (DeMuro).

The Court does not fully embrace the Defendants’ argument about geese and ganders.
Even if the Plaintiffs’ causes afction reach to dates as far back as the Defendants maintain -- an
assertion that the Plaintiffs nied at the hearing, see Tr.514:6-12 (Kagen) -justice does not
necessarily always oblige the Court to force-fit every claim in a given case into the same
timeline; conduct relevartb one claim may occur attime that is eithegarlier or late than the
conduct relevant to another claim occurs. Tuairt nevertheless concurs with the Defendants’
conclusion. At the hearing, the Court acknalged that its position on whether to strike
affirmative defenses had evolved over the yeaws,that it presently “seems to me that in the
face of these two motions for summary judgmeit's hard for me to say that under no
circumstances could those affirmative defense® lzany merit and since those go to really the
pleading stage, affirmative -- motions to strikeshouldn’t strike themi Tr. at 479:11-480:16
(Court). The Court clarified that

| guess I'm thinking that | shouldn’t gratitis motion. | should leave them there

and then sort out at trial what I thinkyisur real concern, not that you care what's

in the pleadings at this stage. What yeally care about is what's going to occur

at the trial, and that | ought to sasut later on rather #n going back and

sanitizing pleadings.
Tr. at 480:23-481:3 (Court). Expanding these thoughts, the Court continued:

[Llet's say | had picked up this motion before they ever filed a motion for
summary judgment. | don'tithk I'd have granted itl couldn’t have imagined a
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situation in which they could not havesed these equitable defenses. | would
have said no.

Is it really any different now? We apt two days on these things. | can’t

sit here and say they’re not in good faith, there’s no possible way I'm going to

grant them. I'm going to take them baitk Albuquerque anthink about them.

So should my standard beny different? Just bause I'm leaning toward

denying their motion, | shouldn’t changeststandard for a motion to strike.
Tr. 482:2-13 (Court).

After further research, the Court conclsidbat there is no sound reason for it to vary
from the inclination it divulged t¢he parties at the hearing. Rsofessors Charles Wright and
Arthur Miller recognize, rule 1(2) motions to strike are distared and should be denied unless

the challenged allegations have possible relation or logical coection to the subject matter of

the controversy._See 5C Charles Alan Wrightl., Federal Practic® Procedure 8 1382 (3d.

ed. 2017)(footnotes omitted). See also Estat€aizales v. AAA Life Ins. Co., No. CIV 11-

0486 JB/WDS, 2012 WL 1684599, at *5.(DM. May 8, 2012)(Browning, J.)(“Allegations will
not be stricken as immaterial under this ruleless they have no possible bearing on the
controversy.”). Generally, a cduran only strike a defense onlyitfconcludes that there is no

set of circumstances under which the defense ceutdeed at trial. _See Friends of Santa Fe

Cnty. v. LAC Minerals, Inc., 892 F. Supp. 8843. The Court cannaeach this conclusion

based on the pleadings as rule 12(f) requirese Qburt consequently will not take the drastic
action that the Plaintiffs requesttheir Motion to Strike Affirméve Defenses, and it denies the
Plaintiffs’ Motion to Strike Affirmative Defenses.

The Court recognizes that tRéaintiffs filed their motiorto strike on November 4, 2015,
early in the case. The Court also recognite, because the judges in Oklahoma recused
themselves, and this Judge did not come tinéocase until October 28016, a lot of work had

been done before the Court’s entry into theecaghe Court and the parties are now into
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summary judgments and trial preparations. tis® Motion to Strike is a bit antiquated and
obsolete now, but stands in m@g a motion in limine with respeict the import of the equitable
defenses at trial. The Court certainly wouldt have granted Plaintiffs’ Motion to Strike
Affirmative Defenses at the vebeginning of the casdt does not appear appropriate now, after
summary judgments have been filed, and Memorandum Opinion and Order prepared, to
strike those same affirmative defenses. Afteofdhis work, the Courtauld not have said then,
nor could it say today, that there is no sétcircumstances under which the defense could

succeed at trial._See FriendsSanta Fe Cnty. v. LAC Minerals, Inc., 892 F. Supp. at 1343.

Seeing that problem, the Plaintiffs now try ¢onnect their Motion toStrike Affirmative
Defenses, which is usually filed early in a case -- as was done here -- in the pleadings phase, to a
motion in limine, which is typically filed aftenotions for summary judgment or before trial.
Given the case’s history, the Court is not unggthetic to the Plaintiffs’ effort to get
some guidance on what evidence will come in ak trighe trial is near. Thus, while the Court
will deny the Plaintiffs’ Motion to Strike Affimative Defenses, the Court will nonetheless
preclude the Defendants from raising the affirmativienlses at trial. EBer in this opinion, the
Court granted the Plaintiffs’ regsiefor summary judgment that) the entire faness standard
applies to the Plaintiffs’ fiduciary duty claim@j) the Defendants beahe burden of proving
that the merger satisfies the entire fairness stdnddh respect to the Plaintiffs’ fiduciary duty
claims; (iii) the Defendants failet meet their burden to prove that they satisfied their fiduciary
duty of fair dealing; and (iv) the Defendanteifore are liable fobreaching their fiduciary
duty of fair dealing with respect to the mergtransaction. The Court left, however, the

determination of damages farial. Under_Anderson v. Liberty Lobby, Inc., 477 U.S. 242

(1986), the Court’'s summary judgmtedecision implicates the substantive evidentiary standard
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of proof that would apply at trial on the dages determination. _See 477 U.S. 242, 242 (1986).
As Justice White wrote in the Supreme Guopinion in that cas judges no longer

are required to submit a question to ayjmerely because some evidence had
been introduced by the pattgving the burden of proainless the evidence be of
such a character that it would warrant they jun finding a verdict in favor of that
party. Formerly it was held that if there was what is callstirdilla of evidence

in support of a case the judge was boundetwe it to the jury, but recent
decisions of high authority have establdl@more reasonable rule, that in every
case, before the evidence is left to jimy, there is a preliminary question for the
judge, not whether there is literally nagsnce, but whether ¢ne is any evidence
upon which a jury could properly proceedfitad a verdict for the party producing
it, upon whom thenus of proof is imposed.

Anderson v. Liberty Lobby, Inc., 47@.S. at 251 (emphases in original). Under this standard,

the Court must decide, as a preliminary dgoes whether there is any evidence that the
Defendants’ affirmative defenses of acquiescence, waiver, unclean hands, and estoppel, if
presented at trial, could cause a jury to reabbynproceed to find a verdict in favor of the
Defendants on the fair price issue and deteation of damages, despite its grant of the
Plaintiff's request for summaryglgment on entire fairness. TB®urt concludes that there is

thus not a scintilla of evidendbat the affirmative defensesuwd have such an effect on the
jury, as none of the defenses shdight on what the faiprice for TIR, Inc. shares was at the
time of the merger. Accordingly, the Court dkxs that the Defendants will not be allowed to
present their affirmative defensetacquiescence, waiver, unclean hands, and estoppel at trial.
Ultimately, the Court has decided that, under Delaware’s merger and cash-out law, once it is
clear that the Defendants did not provide pducel fairness, they ocaot raise affirmative

equitable defenses to the fairness of vakseie. _Cf. Petition oRubenstein, 637 A.2d 1131,

1134 n.2 (Del. 1994); Turner v. Bernstein, 776 A.2d 530 (Del. Ch. 2000)(Strine, V.C.); In

re Best Lock Corp. Shareholder Littgmn, 845 A.2d 1057, 1080-83 (Del. Ch. 2001)(Chandler,

C.); Kahn v. Household Acquisition Corpl982 WL 8778, at **3-4 (Del Ch. Jan. 19,
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1982)(Brown, V.C.). Thus, the Defendants cannoerarsdiscuss at tridhe equitable defenses,
which relate more to the procedural fairness side than to the fairness of value side.
Consequently, the Court will exclude evidence relatethese equitable defenses. Furthermore,

all evidence admissible at trial should be relevanhe remaining issue -- whether the price paid

to the Plaintiffs is fair. Evidence that is noleseant to that sole issus not admissible.

Vil. THE COURT DENIES THE REQUESTS IN PLAINTIFFS’ MOTION TO
STRIKE LORETT AFFIDAVIT.

The Court denies the requests in the PlfimtMotion to Strike Lorett Affidavit. At
issue is what the Plaintiffsootend are material inconsisté® between the Lorett Depo. And
the Lorett Aff. According to the Plaintiff¢,orett Aff. {1 23-27 contain R. Lorett’s testimony
that (i) $451,000.00 was a fair value for TIR shandsen the Plaintiffs were cashed out in
December, 2013; (i) TIR was experiencing slawallections in Canada at the time of the
October, 2013 tender offer; (iii) TIR was hobblegl a large amount of “fagting debt” in late
2013; (iv) the Plaintiffs di not tender their shar@s response to the @ber, 2013 tender offer;
and (v) the Plaintiffs were “promptly paifi451,000 per share.” Maot to Strike Lorett
Affidavit at 2. The Plaintiffsallege that Lorett admitted inhDepo. that he had no personal
knowledge about any of these fivesadions that he made in hifidavit. See Maion to Strike
Lorett Affidavit at 2. As the Plaintiffs reathe law, the Court congaently must strike the
Lorett Aff., because rule 56(c)(4of the Federal Rules of @i Procedure requires every
submitted affidavit to “be made on personal knalgke, set out facts that would be admissible in
evidence,and show that the affiant or declarant ismguetent to testify on the matters stated.”
Motion to Strike Lorett Affidavit at 2 (emphasis in the original).

The Defendants respond that the Plaintiffs’ challenges to the Lorett Aff. do not implicate

any of the four undisputed facts materialthe Defendants’ acquiescence defense, which the
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Lorett Aff. supports._See Response to Motion tak8tLorett Affidavit at 3. According to the
Defendants, the Lorett Aff. supports only foumdisputed facts: (i) “Regent and Stephenson
individually became together TIR Inc.’s larjeshareholder owning approximately 40% of the
TIR Inc. shares”; (ii)) “Lawrence Field, the rsm-law of Mr. Stephenson and an office of
Regent, became the chairman, and Alan Stuecame a member, of the board of directors of
TIR Inc.”; (iii) “In June 2013, the Defendants won the bidding process to acquire control of TIR
Inc.”; and (iv) “The $451,000 per ate price was equal tir in excess of the prices paid to, and
accepted by, the founding shareholders, management, the mezzanine debt holders, and other
selling shareholders duringethsecond half of 2013.” Responge Motion to Strike Lorett
Affidavit at 3-4. The Defendantontend that the Plaintiffs adinthese first two facts and do not
challenge the corresponding assertionthe Lorett Aff., and citeno Lorett Aff. portion that is
inconsistent with the Lorett Deprespecting those two facts. SResponse to Motion to Strike
Lorett Affidavit at 3-4. The Diendants further maintain thatettPlaintiffs deny the third fact,
but that the Plaintiffs do not alenge the Lorett Aff.’s corr@®nding assertionand cite no
Lorett Aff. portion that is inconstent with the Lortt Depo. respecting this fact. See Response
to Motion to Strike Lorett Affidavit at 4-5. THeefendants assert that the Plaintiffs: (i) deny the
fourth fact and the Lorett Aff.’s correspondingsartions, but not on thadtual basis that UF 36
alleges; and (ii) cite no Lore&ff. portion that is inconsistenwith the Lorett Depo. regarding
that fact. _See Response to MottonStrike Lorett Affidavit at. In any eventthe Defendants
argue, the Lorett Depo. does not contradict ahythe limited parts of the five Lorett Aff.
paragraphs that the Plaintiffsatlenge. _See Response to MotiorStoike Lorett Affidavit at 5-

10.

Broadly speaking, the Defendargtssert that, when R. Loredkpressed his belief that
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$451,000.00 per share was a fair price, he is entitlesfate both what he learned, and what all
generally know and accept to be true. See Response to Motion to Strike Lorett Affidavit at 10.
As the Defendants see it, the Plaintiffs can cross-examine R. Lorett at trial in an effort to
impeach his credibility if they believe he lacks personal knowledge of any fact. See Response to
Motion to Strike Lorett Affidavit at 10. To chaflge R. Lorett’s credibilityat this stage in the
case, the Defendants pronounce, is both irraeeaad quixotic. _See Response to Motion to
Strike Lorett Affidavit at 10. The Defendants, therefore, camdé that the Motion to Strike
Lorett Affidavit “lacks sufficient merit to beworth the Court's attention and should be
summarily denied.” Response to MotianStrike Lorett Affidavit at 11.

The Plaintiffs reply that they concede tlaatourt ordinarily shodl not decide witness
credibility at this stage, bumsist that the Court cannot cred witness’ testimony for purposes
of summary judgment if it had been exposednasmpetent or false. See Reply to Motion to
Strike Lorett Affidavit at 1. Acording to the Plaintiffs, the Lorett Depo. admitted that R. Lorett
did not have an opinion -- or even the tool$atanulate such an opiniofa about the TIR stock’s
fair value, which the Plaintiffs contend directly contradicts the Lorett Aff. See Reply to Motion
to Strike Lorett Affidavit at 23. The Defendants, thereforegae that the Court should strike
Lorett Aff. 11 19, 25, and 27, and preclude R. Ldiretin testifying on the fair price issue. See
Reply to Motion to Strike Lorett Affidavit aB. Regarding Lorett Aff. 23, the Plaintiffs
contend that the Defendants admit in their Resptmsige Motion to Striké_orett Affidavit that
R. Lorett’'s statement is hearsay and tha thourt therefore must strike it, because the
Defendants cannot use hearsay to establishabsence of any disputed factual issue for
summary judgment purposes. Jeply to Motion to Strike Lote Affidavit at 4-5. Regarding

Lorett Aff. § 24, the Plaintiffs purport that R. tett admitted at his deposition that he had never
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heard the phrase “factoring delatiid that he does not know what it means. Reply to Motion to
Strike Lorett Affidavit at 5. The Plaintiffs argue that, becau§e24 uses the term despite R.
Lorett’s professed ignorance ofiihe Court should strike Loreftff. § 24, and prevent R. Lorett
from testifying on the issue oactoring debt._See Reply to Mani to Strike Lorett Affidavit at
5. Turning to Y 27, the Plaintifigssert that the Court should k&iR. Lorett’s reference to a
tender offer, because the Lorett Depo. admits lieatvas not involved in the tender offer and
does not understand the tender offer. See RepWyotmn to Strike Lorett Affidavit at 6. Also
with regard to § 27, the Plaintifierge the Court to strike R. Lorett's statement concerning how
much the Plaintiffs were paid for their shar&ee Reply to Motion to Ske Lorett Affidavit at
6. According to the Plaintiffs, R. Lorett lazlkany personal knowledge concerning the merger
consideration paid for the shares and admittethduhis deposition that he relied on Boylan for
this information. _See Reply to Mon to Strike LoretiAffidavit at 6. TheDefendants insist that
the Court therefore strike R. Lorett’s statement about the payment amount and preclude R. Lorett
from testifying at trial Bout the issue._See Reply to Motion Strike Lorett Affidavit at 6.
Painting with a broader brush,etiPlaintiffs finally contend tit the Court should strike the
Lorett Aff. in its entirety, because R. Lars multiple incompetent and potentially false
statements impeach his crediyil See Reply to Motion to Bke Lorett Affidavit at 7.

At the hearing, the Defendants maintainedt tR. Lorett is “absolutely qualified” to
testify about what he believedair price for his shares wadr. at 448:22-25 (BMuro). After
all, the Defendants reminded the Court, R. Lohets the CEO, the president of the company.
He operated the company for a number of yebis.was deeply involved in the bidding process,
the pooled shareholder process$cetera, and so he was obvigusompetent to say that he

believed that it was a good price.” Tr. at 449:1PbeMuro). The Plaintiffs dismissed the
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Plaintiffs’ attempts to distinguish “fair pricefrom “fair value,” am “factoring debt” from
“factoring receivables,” as caviling. Tr. 449:6-22 (DeMuro). In both these issues, the
Defendants asserted, the Plaintiffs’ attempts to split hairs does nothing but reveal a bald truth that
no real contradiction exists be#en R. Lorett’s affidavit and hdeposition testimony. See Tr. at
449:23-450:2 (DeMuro). Consequently, the Deferislanaintained, the Court should not strike
the Lorett Aff. For their part, the Plaintifisountered that the decision whether to strike the
Lorett Aff. centers on honestySee Tr. at 451:8-16 (Kagen).

The Court noted at the hearing that it wasndigned to strike the Liett Aff., because no
doctrine provides the Court thpower to strike testimony solelyn the grounds of testimonial
inconsistency. _See Tr. at 4528 (Court). Clarifying its inknation at the time, the Court
continued:

I’m inclined to deny the Motion to Strike. I’'m not probably going to use a motion

to strike in this case to strike testimonyboiefing or things like that. 1 think it's

reserved for pleadings and so I'liglably limit my motions to strike.

As | indicated, though, there were sothengs about Loie, particularly

whether he had knowledge testéy about certain thingsl’ll try to sort it out. |

guess I'm inclined to think that if aitness says one time he didn’t know and at

another time he said he ditls not the summary judgment stage to sort that out.

There is some testimony.

| don't think it's going to make anylifference if | consider Lorett's
testimony because if | understood wheits going on in the motions for summary
judgment, there was other testimony to suppue factual statements. But | will

try to sort it out and sbll deal with this motion.

In the motion we’re going to write, there might be some nicking and
excluding of some things or I'm not cadering some of Lorett’s testimony, but

I'll sort that out when | write the opinion.

Tr. at 476:13-477:7 (Court). Upon further study, the Court sessunad reason tabandon this

inclination. Rule 12(f) of the Federal Rules Givil Procedure gives federal district courts

discretion to strike any “redundf immaterial, impertinent, ocandalous matter.” Fed. R. Civ.
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P. 12(f). As the Court noted at some lengthitenanalysis of Plaintiffs Motion to Strike
Affirmative Defenses, supra, motions to letriare disfavored except under extraordinary

circumstances. See 5C C. Wright & A. Mil] Federal Practice & &tedure § 1382, at 433-36

(3d. ed. 2004). _See also Scherer v. U.S. Dep’Educ., 78 F. App’x at 689 (10th Cir.

2003)(unpublished). Moreover, as the Court hdd heprevious cases, it may use rule 12(f)

only to strike pleadings. €8, e.g., Great Am. Ins. Cw. Crabtree, 2012 WL 3656500, at *18

(denying plaintiff's motion to stkie exhibits attached to the defendant’s motion to dismiss,

because they were neither pleadings nor vesl®; Applied Capital, Inc. v. Gibson, 2007 WL

5685131, at *18 (refusing the plaintiff's requeststoke a motion to dismiss because rule 12(f)

applies only to pleadings, and not to a motionligmiss);_Estate of Anderson v. Denny’s, Inc.,

2013 WL 690809, at *12 (denying the plaintiff'squeest to strike a notice of completion of
briefing for similar reasons). The Lorett Aff. (i) mt a pleading; and (igven if the Plaintiffs
correctly assess Lorett’s affidaand deposition testimony to lwentradictory, is not redundant,
immaterial, impertinent, or sodalous. The Court therefore desmithe Plaintiffs’ request to
strike the Lorett Affidavit. The Court noted atthearing that it would sort out Lorett’s factual
claims in the factual section tfis opinion, and the Court has sattthem out supra in footnotes
to the relevant undisputed facts.

VIIl. THE COURT GRANTS IN PART AND DENIES IN PART THE PLAINTIFFS’
MOTION IN LIMINE TO PRECLU DE EVIDENCE OF PLAINTIFFS’
CONDUCT, (i) PRECLUDING THE AKIN GUMP LETTER, AND LETTERS
THAT THE PLAINTIFFS AND PLAINT IFFS’ COUNSEL EXCHANGED WITH
THE DEFENDANTS; (i) NOT PRECLUDING LETTER S TIR SENT TO AND
RECEIVED FROM THE TRIANGLE ME ZZANINE LENDERS; AND (iii) NOT

PRECLUDING THE DEFENDANTS FROM MENTIONING THAT THE
PLAINTIFES RESIDE OUTSIDE OF OKLAHOMA.

The Court grants in part and desiin part the Plaintiffs’ Motiohn Limine to Preclude

Evidence of Plaintiffs’ Conduct. The Court cturdes that (i) the Akin Gump letter's plain
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language, and other letters that the Plaintff&l the Plaintiffs’ counsel exchanged with the
Defendants between September, 2013, and NoverdbéB, reflect that &y are compromise
offers under rule 408 of the Federal Rules ofdEwmce; (ii) the Akin Gump letter and other
letters that the Plaintiffsral the Plaintiffs’ counsel exchged with the Defendants between
September, 2013, and November, 2013 do not fall amp of the rule 408(b) exceptions that
permit a court to admit compromise-offer eviden(a) letters sent to and received from
Triangle Capital are not cgpromise offers between the Pl&iist and the Defendants; and (iv)
the Triangle Capital correspondence is not irreiéta a determination of the TIR shares’ fair
price and is not likely to misleawr to confuse the jury.
A. THE COURT WILL PRECLUDE THE AKIN GUMP LETTER, AND ALL
OTHER LETTERS BETWEEN THE PLAINTIFFS AND THE
DEFENDANTS FROM SEPTEMBER, 2013, TO NOVEMBER, 2013,

BECAUSE THESE LETTERS WERE COMPROMISE OFFERS UNDER
RULE 408 OF THE FEDERAL RULES OF EVIDENCE.

The Plaintiffs argue that the Court shebydreclude the Defendts from offering any
evidence, testimony, or argument ceming: (i) the Plaintiffs’ offerso sell their TIR shares to
the Defendants, and mezzanine lenders’ sales osh#res; (ii) alleged “blackmail” or “threats”;
(i) prices which the Plaintiffs paid fortheir TIR shares and post-merger Plaintiff
communications; (iv) “certain fielevant and pejorative factsdbaut plaintiffs contained in
Defendants’ pretrial briefs”; and (v) impropevidence or argument based on the fact that the
Plaintiffs are from the New Yorkrea rather than from Oklahoma. Plaintiffs’ Motion in Limine
at 1. The Plaintiffs assert that the Court shax{dude material related to these issue, because:
(i) it is irrelevant under rule 402 dfie Federal Rules of Evidend@) it has a prejudicial effect
that outweighs its probative valuader rule 403 of the Federal Rsllef Evidence; or (iii) in the

alternative on the specific issue of share satemffers, it represents a compromise offer under
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rule 408 of the Federal Rules of Eviden&ee Plaintiffs’ Motion in Limine at 1.

As the Defendants see it, each broad evidentcategory that the Plaintiffs seek to
exclude is probative of the Plaintiffs’ actiorigiowledge, or motives surrounding the Plaintiffs’
acceptance of the merger consatem. See Response to Plaintiffs’ Motion in Limine at 2.
Moreover, the Defendants maintain, the Akin Guetfer and other letters between the Plaintiffs
and the Defendants from September, 2013N&wember, 2013, were business negotiations
between arm’s-length commercial parties engageousiness negotiations, i.e., not settlement
discussions in lieu of pending or imminent olaithat would fall under rule 408 of the Federal
Rules of Evidence._See ResponsePlaintiffs’ Motion in Limine at 4. If the Court were to
adopt the Plaintiffs’ proposed scope of rule 4068, Defendants maintain, the Court would allow
the exclusion to swallow the rule, creating a result in which the exclusion would apply to
“virtually all contested commerai negotiations.” Response taitiffs’ Motion in Limine at 4-

5. The jury, the Defendants contend, is entitiectonsider Stuart'évestor communications
when assessing not only fair value and fair price, but also the Plaintiffs’ credibility in general.
See Response to Plaintiffs’ Motion in Limine at 14.

At the hearing, the Plaintiffsiaintained that they attempitéo compromise their claims
after they were ousted from the board in Ju®d.32 and reiterated thatethetters between them
and the Defendants were settlement discussioadmissible as testimony -- discussions in
which the Plaintiffs engaged, because theyrtl want to have to sue a company on whose
board they recently had served. See Tr. at 224:5-229:4 (Kagen). According to the Plaintiffs, the
Akin Gump Letter, by its plain language, is araeple of such settlement negotiations. See Tr.
at 229:5-232:10 (Kagen). The Defendants reigerdheir belief that there is not a rule 408

issue, because rule 408 was never meant to reach business negotiations, even as to price, and
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consequently that the letters do not constitusetlement offer or a compromise of a disputed
claim. See Tr. at 287:9-288:14 €Muro). The Defendants asserted that it was important to
admit the letter, because it is evidence of the Plaintiffs’

mistaken belief that they could holgs up for a higher price, number one; and

then when Mr. Stuart found out that Wwas wrong, he had to report back to his

powers-to-be and he was embarrassed by the fact that he was wrong and he ends

up six months later suing.

So it's important, number one, that we see these in a course of
communications. In other words, th&r a stream of correspondence that
reflect[s] that dynamic, the Plaintiffs attpting to hold us up for a higher price in
which they make certain admissions andtsgoes to the coursef dealing. So
we can’t just pull out one ledt and say, why do | want this?

Why do | specifically want this? Numbene, | wanted to show that they
were presented by capable counsel duting entire time peod, which goes to
show that they are sophisticated, that they understood the information they were
getting, they understood how to ask for infatran if they werert’ getting it. So
that’s an important fact for us, thiiey were represented by counsel.

Tr. at 289:22-290:1 (DeMuro). The Defendants argued that the Akin Gump letter does not even
contain a threat of tigation, which the Defendants maintained the Tenth Circuit has set as a
clear cut-off line between evidence admissiblesue inadmissible under rule 408. See Tr. at
291:8-22 (DeMuro). Moreover, according to thefdnelants, the letter vgawritten eight months
before the Plaintiffs filed suit under a diffatecounsel._See Tr. @91:23-292:2 (DeMuro).

Turning to another letter between the Ri#ig and the Defendantshe Defendants said
that the letter follows the bidding war in whictu&tt lost and what the Defendants asserted was
Stuart’s subsequent inequitalaieurse of conduct. See Tr.282:6-11 (DeMuro).The letter, as
the Defendants read it, also damstrates the Stuart group’s sagituation, and their ability in
late September, 2013, to do thewn analysis and arrive at numibeabout which they insisted

earlier in the hearing #t they had been kept the dark._See Tr. &92:12-293:4 (DeMuro). A

third letter, the Defendants salikewise contains no hallmarks of settlement or litigation. See
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Tr. at 293:5-294:6 (DeMuro). Returning to theilGump letter, the Cfendants say that the
letter was the next letter in the series of theberdetters and that the Court should interpret it in
these other letters’ context. See Tr. at 294:13:-1% (DeMuro). The Defendants insisted that it
is vital for the Court to allow the letters bet@n the Plaintiffs and the Defendants to be
introduced into evidence, because “the fountainhefaithis whole case is Mr. Stuart’s bruised
ego over the fact that he losetbid . . . [and] embarked on thisequitable attempt to interfere
with the IPO.” Tr. at 299:15-19 (DeMuropummarizing and ending their argument on the rule
408 issue, the Defendants totdat Court that it “would bereally, really fundamentally
prejudicial to the Defendants’ aago not -- to keep from therypy what we believe was this
shakedown attempt that was going on post-biddimg) almost ten months before litigation was
filed.” Tr. at 300:23-301:2 (DeMuro).

The Court indicated at the hearing that isviraclined to consider the Akin Gump letter
and other letters between the Btdfs and the Defendants to be just offers and counteroffers
typical of business negotiationsdartherefore, not wiih rule 408’s scope.See Tr. at 302:4-9
(Court). Unpacking its thoughts further, the Court continued:

And it just looks to me like when you glawyers writing letters like this, Akin

Gump could have written a stronger éett They could have written a letter

saying we’re going to sue you if you don't takés offer. But some lawyers have

different styles and some of the vebgst litigators have a light touch when

they’re doing settlement negotiations, sm la little bit reluctant to say this isn’'t

an offer to compromise just becauseld style that a particular lawyer has.

Tr. at 309:20-310:3 (Court). The Court has lookadher into the Plaintiffs’ Motion in Limine
since the hearing and sees no sound reason togdi®m this inclination. The Akin Gump
letter’s plain language clearly ebtishes that the letter was affer to compromise a claim for

less than what the Plaintiffs held to be the faarket value for their shares. The Akin Gump

letter’s third through fifth full paragraplese especially elar on this point:
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Without waiving any of our clients’ rights or the rights othe other individual
shareholders, all of which are expresslserged, we renew the offer to engage in
a meaningful and disciplined dialogue ceming the true value of the Company.
As Mr. Stuart informed the Board, tkame valuation metidology used over the
summer -- which is theame valuation methodology owhich the Offer Price
purportedly is based -- indicates thd#ite company is worth approximately
$650,000 per share.

To be clearwe are willing to negotiae mutually agreeable termsand
to do so on an expedited basis.

Pleaselet me know when you are available todiscuss a mutually
agreeable resolutionto this matter.

Akin Gump Letter at 2 (emphases added). the third paragraph, the Akin Gump letter
paraphrases “without prejudice,” a term that t®wegularly have held to be a mark of a
settlement negotiation with the ves “[w]ithout waiving any of ouclients’ rights.” Akin Gump
Letter at 2. In the fourth and fifth paragrapbise Akin Gump Letter states in unmistakable
terms that the Plaintiffs are willing to “negotiateitually agreeable terms” and that the Plaintiffs
are willing to discuss with the Defendants howrésolve this matter in a mutually agreeable
fashion. Akin Gump Letter at 2.

The Plaintiffs’ September 26, 2013 lettersha similar tenor, proposing to forego the
long-term future value of TIR’s shares that theguld receive in litigation, and instead settle
their claim for a lower share vaucalculated solely on the basis of TIR’s historic, backward-
looking financial performance data as of thdéedaf the proposed sale. At the hearing, the
Defendants vividly told the Court that theatlenged letters, wheiaken together, show:

We wanted to settle. We were willingbe reasonable. We understood the risks

of litigation, the concerns, the combative nature of these entities. . . . We knew

who we were getting into bed with here. We understood what they were going to

be doing. We wanted to settle. Weramt given that opportunity. We were

shown the door and thrown out in the cold.

Tr. at 231:20-232:10 (Kagen). The Court concluties the Defendants’ accdumere is credible.
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These letters, individually and cetltively, represent settlement nagbons that fall within rule
408’s scope. Accordingly, the Court will preclude thkin Gump letter, and the letters between
the Plaintiffs and Plaintiffcounsel and the Defendants.

B. THE COURT WILL NOT PRECL UDE LETTERS SENT TO AND

RECEIVED FROM TRIANG LE CAPITAL, BECAUSE THOSE
LETTERS: (i) ARE NOT COMPRO MISE OFFERS BETWEEN THE
PLAINTIFFS AND THE DEFENDANTS; AND (ii) THOSE LETTERS ARE

UNLIKELY TO MISLEAD OR CONFUSE THE_JURY.

The Plaintiffs argue that the Court alswsld preclude the Defendants from offering any
evidence, testimony, or argument concerning ngi@ Capital's sales of TIR shares. See
Plaintiffs’ Motion in Limine atl. The Plaintiffs assert théte Court should exclude material
related to this issue under rule 408(a)(1) tbé Federal Rules of Evidence, because the
mezzanine lenders’ sale to TIR also constiu accepting a valuable consideration in
compromising a claim, See Plaintiffs’ Motion innhine at 7. According to the Plaintiffs, TIR’s
mezzanine lenders: (i) did not believe t1$461,000.00 per share was a fair value for TIR’s
shares; and (ii) accepted that gatiee only as a compromise, regag the right to retroactively
receive a higher price at a future date by mearmsgrbss-up provision arsgeking to resolve an
ongoing contentious dispute over #teares with the Defendants, in which Boylan made a threat

to bring suit against the mezzanine lendése Plaintiffs’ Motion in Limine at 7 & n.2* The

Plaintiffs concede that the transaction betwdenDefendants and the mezzanine lenders would

1%9At the hearing, the Plaintiffs expanded upoa teasons that thegsserted motivated
the mezzanine lenders to sell th&lR shares at what the Riiffs contended was below the
shares’ fair market value. See Tr. at 221:22-228agen). According to the Plaintiffs, at least
some of the mezzanine lenders considered the share price to be too low, but that they had
accepted the price on four grounds: (i) it wasaugrdeal; (ii) these mezzanine lenders felt that
the $650,000.00 per warrant that they received compensated somewhat for the purported
underpriced shares; (iii) the Defemtis threatened to sue one of the resisting mezzanine lenders -
- who also was a board member + hoeach of fiduciary duty if he failed to sign off on the deal;
and (iv) the deal with the mezzanine lenders i@y a prospective gross-up option. See Tr. at
221:22-223:7 (Kagen).
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seem to fall within rule 408’s expgon regarding the settlementafclaim different than the one
being litigated, but they nevertheless arguat tthe Court should preclude mention of the
mezzanine lenders sale on the grounds that that saleswalsr to Plaintiffs’ fair value claim.”
Plaintiffs’ Motion in Limine at 8 (emphasis in thariginal). In the alternative, the Plaintiffs
argue that the Court shouldeggfude admission of evidence redjag the salesinder rules 401,
402, and 403 of the Federal Rules of Evideneeabse the substantial likelihood that it would
mislead the jury and confuse the issues owhsiany probative value this information might
have. See Plaintiffs’ Motion in Limine at 8.

The Defendants counter that sale similaistyyot enough, maintaining that the Plaintiffs
cannot wield rule 408 to exclude the mezzanimelées’ sale price, because: (i) the Plaintiffs
were not a party to that transian; (ii) the issuesnvolved are not being Igated in this case;
and (iii) the mezzanine lenders’ sale of TIR shamesn arms-length commercial transaction for
the same price and near the same time as the merger is probative of the fair value analysis. See

Response to Plaintiffs’ Motion ihimine at 4 (citing_Towerridgelnc. v. T.A.O., Inc., 111 F.3d

758, 770 (10th Cir. 1997)). The Defendants artha¢ the agreement by which the mezzanine
lenders sold their shares amdarrants to Cypress Energy Rests is a typical commercial
transaction document, not a classic settlemermesgent, and is completely separate and distinct
from the Plaintiffs’ claims in tis case. _See Response to Pl#sitMotion in Limine at 7-11.
Accordingly, the Defendants maintain, any letteb®ut the mezzanine lenders’ transactions fall
far outside rule 408’s scope. See Resptm$daintiffs’ Motion in Limine at 11.

Rule 408(b) of the FederRlules of Evidence provides:

(a) Prohibited Uses Evidence of the following is not admissible -- on behalf of

any party -- either to prove or disprothee validity or amount of a disputed claim
or to impeach by a prior inconsistestatement or a contradiction:
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(2) furnishing, promising, or offering -- or accepting, promising to
accept, or offering to accept -- a valuable consideration in
compromising or attempting to compromise the claim; and
(2) conduct or a statement made during compromise negotiations
about the claim -- except when offered in a criminal case and when
the negotiations related to a claoy a public office in the exercise
of its regulatory, investigate; or enforcement authority.
(b) Exceptions The court may admit this evidence for another purpose, such as
proving a witness’s bias or prejudiaggegating a contention of undue delay, or
proving an effort to obstruct a cringhinvestigatioror prosecution.
Fed. R. Evid. 408. The Court listed numerous Whigates Courts of gpeals cases in its law
regarding section on rule 408 supra that shoat the United States Courts of Appeals have
interpreted rule 408 tanake inadmissible only statements that (i) are made in settlement
negotiations; (ii) relate to issu@svolved in the proceedingsna (iii) offer to compromise or
settle any claim in the actidoeing litigated. Under somercumstances, rule 408 can cover
what the Plaintiffs referred to in Plaintiffs’ Motion in Limine as “similar” claims. See Plaintiffs’
Motion in Limine at 8. As one set of treatiggiters posit when intpreting a Tenth Circuit
case:
[E]ven where the settlement relatespigor claims that ayuably arose out of
different events and transactions, where these claims are related inasmuch as they
arose in the course of the same largdesproject operated ke defendant, and
the claims sued upon are similar enough tedbevant, there is a sufficient basis
for bringing the evidence concernitlge compromises and settlements under the

umbrella of Fed. R. Evid. 408.

12 John Bourdeau et al., Federal Procedure § 33:238 (2017)(citing Bradbury v. Phillips

Petroleum Co., 815 F.2d 1356 (10th Cir. 1987)ppmion that Judge Barrett wrote and then-
Chief Judge Holloway and Judge Logan jaoinen which seven prior claims brought by
landowners arose in the coursfethe same large scale uramiwxploration project conducted by

the defendant). The Plaintiffs argue that Triangle Capital’'s sale of TIR shares was such an
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instance of a similar claim._See Plaintiffs’ Motion in Limine at 8 (asserting that Triangle
Capital's sale wassimilar to Plaintiffs’ fair value claim”)(emphasis in the original).

The Court disagrees with the Plaintiffsaththe “similarity bophole” to rle 408’s
exception is large enough to alldiae Court to preclude Triangle Qital's sales. In Bradbury v.

Phillips Petroleum Co., the verysethat the treatise ugrs cite, the TentlCircuit considered a

trespass and battery case in which drill workeosn one an independent contractor that the
defendant hired drilled on the incorrect parcélland and then pursued that landowner’s

neighbor onto the neighbor's property abdttered him when the neighbor began taking

photographs of the drillers’ equipment ae tandowner’s behest. See Bradbury v. Phillips
Petroleum Co., 815 F.2d at 1358-6&fter a jury had awarded a@l and exemplary damages to
both the landowner whose property the contracidiers had impernssibly drilled and the
landowner’s neighbor whom they battef8tthe defendant appealdde case to the Tenth
Circuit on the grounds that the district cobdd erred in admitting exhibits and testimony
regarding compromises of preus claims by landowners against the defendant. _See Bradbury

v. Phillips Petroleum Co., 815 F.2d at 1359. The defendant argued that those settlements should

have been excluded as compromises or offec®wipromise pursuant toleu408 of the Federal

Rules of Evidence. See Bradbury v. PhdliPetroleum Co., 815 F.2d at 1359. The Tenth

Circuit reviewed seven prior settlements or compses that the United States District Court for

the District of Colorado allowed into evidenasach of which involved the same independent

1%The Tenth Circuit noted that principatjent law normally would not impose tort
liability on a defendant for & actions of its independenbrdractors who committed a tort
outside of their employment’s scope, but alsoestahat that it would consider the record,
because (i) “there were no speédiaterrogatories regarding thagency issue”; and (ii) “the
relationship of principal and agers ordinarily a question of & and a finding on the issue is
binding on appeal if it is supportéy substantial evidence or ndearly erroneous.”_Bradbury
v. Phillips Petroleum Co., 815 F.2d at 1361 (citMdton v. Granite Sta Fire Insurance Co.,
196 F.2d 988 (10th Cir.1952)).
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contractor trespassing upon private land diwll or conduct uranium exploration on the

defendant’s behalf. See Bradbury v. PhdliBetroleum Co., 815 F.2d at 1362. The Tenth

Circuit deduced that rule 408'sgah language supported the distgourt’s conclusion that these
settlements and compromises did not fall withile 408’s scope and that, accordingly, evidence

of these settlements and compromises wa9restluded. _See Bradbury v. Phillips Petroleum

Co., 815 F.2d at 1363.

The Tenth Circuit decided that there aeme cases, such as Bradbury v. Phillips

Petroleum Co., it is best practice for a distdourt to let policy considerations and the exact
pattern or mosaic of similar claims combineoteerride rule 408’s plain language, i.e., preclude

such settlement and compromise offers. Besdbury v. Phillips Petroleum Co., 815 F.2d at

1363 (buttressing this conclusion by referencehs Advisory Committee notes). The Tenth

Circuit held that the seven prisettlement or compromise offemsissue in Bradbury v. Phillips

Petroleum Co. made rejecting r4l88'’s plain language a close célecause the offers betrayed
similar “reckless conduct andsilegard of personal and properights” and awareness of the

independent contractor’s persohiseonduct on Phillips’ part._ Bradbury v. Phillips Petroleum

Co., 815 F.2d at 1363. Even that degree of siityilan the Tenth Circuit’s estimation, provided

insufficient grounds for the Tenth Circuit to conclublat the United States District Court for the

District of Colorado had erred when it allowed the offers into evidence as not being precluded

under rule 408, and the Tenth Circuit affirmébed district court’sdecision._See Bradbury v.

Phillips Petroleum Co., 815 F.2d at 1363.

Despite making an argument about how similaangle Capital’'s saland the Plaintiffs’
sales were, the Plaintifisndercut their own position wheneth simultaneously argue in regard

to various motions that Triangle Capital’s salesvg&ructured so differently from the Plaintiffs’
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sale as to make Triangle Capital's sale gra& poor barometer of TIR shares’ value. For
instance, the Plaintiffs argue that Trianglep@a: (i) was selling tw different equities --
warrants and shares -- as opposed to the Plairdéfs of only shares; dn(ii) Triangle Capital
retained a prospective gross-up option on the shassdd. See Tr. a221:22-223:7 (Kagen).
Triangle Capital and the Plaintiffs also were differently situated: unlike the Plaintiffs, Triangle
Capital was bargaining from a position of power itawas able to frustrate merger plans if it
chose not to sell its shares. deems safe to conclude that Triangle Capital’'s sale and the
Plaintiffs’ sale were less “similattb each other than the settlarteeand compromise offers were

in Bradbury v. Phillips Petroleum Co.

Insofar as the Tenth Circuit held that theigrity in Bradbury v. Phillips Petroleum Co.,

even when coupled to persuasive public poliogsiderations, was insufficient to hold that the
United States District Court for the District Colorado had erred by applying rule 408'’s plain
meaning, the Court reasons that, a fortiori, ndissimilar settlement or compromise offers in
this case make it even less likely that the Cawntild be justified in diverging from rule 408’s
plain meaning. Thus, even if the Plaintiffe arorrect that Triangle @éal’s letters reveal
compromise and settlement offers, see ReplyPlaintiffs’ Motion in Limine at 2-4 -- a
characterization with which ¢h Defendants disagree, see pewse to Plaintis’ Motion in
Limine at 7-11 -- the Court would not be in asftion to preclude the tiers under rule 408. The
Court also trusts that the parties can easily exghaithe jury -- just ashey straightforwardly
have explained to the Court ttugh their briefings and at thedring -- the differences between
Triangle Capital’s sale and the Plaintiffs’ sal&he Court therefore does not agree with the
Plaintiffs that rules 401, 403nd 403 of the Federal Rules B¥idence creat@n ironclad

argument for disallowing the Defendants from mgjtietters sent to and received from Triangle
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Capital into evidence.

At the end of the hearing’s second day, the Cgave the parties ifaclination as to how
it would rule on the Plaintiffs’ Motiom Limine. The Court then stated:

| went back and reviewed . . . [the]aRitiffs’ Motion in Limine to Preclude

Evidence of Plaintiffs’ Conduct. I think I gave a . . . tentative ruling . . . on what |

though on the Akin Gump [letter], thatdse types of letters would be out. |

thought that the letters as to the Triangle mezzanine . . . group, | thought that

price should come in.

| went back and looked and there smsome more materials there, and

without prejudging anything, | wasn't inclined to keep that out. | don't . . .

sanitize a trial that much and so | was imatined to granthose portions of it.
Tr. at 543:21-544:8 (Court). The Court concludes thete is no sound reason to depart from its
inclination. Accordingly, the Court denies the Plaintiffs’ requespreclude lettersent to and
received from Triangle Capital, because (i) those letters are not compromise offers between the
Plaintiffs and the Defendants; and (ii) Triangle Capital’'s sale and the Plaintiffs’ sale, although
remotely similar, are not sufficiently similar rf@a district court within the Tenth Circuit to
recognize that theyatessarily fall withirrule 408’s scope.

C. THE COURT DENIES THE PLAI NTIFFS'’ REQUEST TO PRECLUDE

MENTION THAT THE PLAINTIFFS RESIDE OUTSIDE OF THE STATE
OF OKLAHOMA.

The Plaintiffs finally request that the Copreclude any mention that the Plaintiffs reside
outside of the State of Oklahoma. See Plaintifetion in Limine at 1. The Defendants take
umbrage with what they perceive to be awN¥&ork lawyer's request’s implication that
Oklahomans are so provincial and unsophisticatedl e mere mention of the fact that the
Defendants reside outside of the State of fdtaa will inflame sectarian passions and unfairly
prejudice the Defendants. See Response totffsliMotion in Limine at 15. Furthermore, the

Defendants contend that references to thetilmtaf relevant eventand general background
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information about the parties are permissibiel amecessary to give the jury context to the
evidence._See Response to ®iéfs’ Motion in Limine at 14.

From the United States’ very beginnings, whederalists tussled with Anti-Federalists
and secession movements arose in every carhdéine country, American citizens have felt
loyalties both to the states in which they residd the country as a whole. Data from decades’
worth of the University of Chicago’s Generalcgd Survey, which the @urt captures in figures
2 and 3_infra, show that this double loyalty pessts this day, even if surveyed Americans are
twice as likely to feel a close connection to their country as to their'&tats. the Court
understands the Plaintiffs’ argument for preclusiarthe issue of state residency, for which the
Plaintiffs did not lay out a comehensive rationale in their bfiegs or at the hearing, the
Plaintiffs must deduce thatei would suffer undue prejudice #se proverbial Other if their
state residency is divulged to the jury, or tirounds that Oklahomanstate loyalty (i) is
guardedly provincial; and (ii) would override Oktamans’ sense of civic duty in judging out-of-

state plaintiffs on the merits of thesearather than entrenched prejudices.

199 2014, less than one in four Americansveyed who provided a response indicated
that he or she felt very close to his or herestatrate nearly unchanged for a decade. Compare
University of Chicago, General Social Survey (2014), with University of Chicago, General
Social Survey .4 (2004), available at httjgssdataexplorer.norc.org/variables/4818/vshow
(last visited Apr. 20, 2017). In contrast, nearlyf bd Americans in 2014 felt very close to their
country. _See University of Chicago, GeneS8xcial Survey .4 (2014), available at https
:/lgssdataexplorer.norc.org/variables/4819/vshast (Visited Apr. 20, 2017). Calculations from
the survey data and the data visual@adiin figures 2 and 3 are the Court’s own.
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60% -

40% - 40%
0% T T 0% T T
1996 2004 2014 1996 2004 2014
Figure 2 “How close do you feel to your state?,” Figure 3 “How close do you feel to America?,”
General Social Surveys, 1996-2014 General Social Surveys, 1996-2014

Social psychological literature on jury decision-making suggests that the Plaintiffs’
concerns about jury bias agdinsarties that are dissimilar tthemselves are not entirely
phantasmagorical. Some empirisalidies have shown in-groupabito be a real phenomenon,
one that causes jurors -- sometimes unwittingly -- to, ceteris paribus, favor whichever party is
more similar to them.__See, e.g., Nancy J. Kidgstconviction Review of Jury Discrimination:

Measuring the Effects of Juror Race on Judgcisions, 92_Mich. L. Rev. 63, 79-99

(1993)(surveying the literature). Some soaapnition research has shown this bias to be
resistant to various de-biasing procedures, suwathitiolors a juror’s impression of a case before
the conscious mind actively engages the ewidepresented at trial.__See Linda Hamilton
Krieger, The Content of Our Categories: Adbitive Bias Approach to Discrimination and
Equal Employment Opportunity, 47 Stdn. Rev. 1161, 1188 (1995)(discussing how, in the
process of deciding cases,ades influence the decision-mekejudgment long before the
decisional moment and often beyond the reacthefdecision-maker’s self-awareness). The
studies that uncover such bidgwever, have found it to be rcelated only with race and
gender _i.e., a white male jurawould be biased toward a whibe male party, and a Latina juror

would be biased toward a Latino or female paree John Guinther, The Jury in America 93
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n.12 (1988)(reporting on research that the RANDrporation undertook). Nevertheless, the
Court has found no empirical study that has uncavargeographical in-group bias of the sort
that the Plaintiffs appear to fear. It is aticde of faith among many ithe legal profession that

American jurors are xenophobic toward foreigmntiea. _See Kimberly A. Moore, Xenophobia in

American Courts, 97 Nw. U. L. Rev. 1497, 1502-08p@rting survey data)Empirical studies

of civil cases defy, howevethis common percéjon. See Kevin Clermont & Theodore
Eisenberg, Xenophilia in American Courts, 18@rv. L. Rev. 1120 (1996)(finding that: (i)

foreign parties win a higher percentage of caseurt than domestic parties win; and (ii) the
widespread perception that American jurors faostile to foreign parteis unsubstantiated and
at most exaggerated). But see KimberlyMaore, Xenophobia in American Courts, 97 Nw. U.
L. Rev. at 1509-13 (finding an exception in patent cases).

Under social psychological theory, jurors’ imlegp bias should be larger against foreign
parties than against out-of-stgiarties, ceteris paribus, on theognds that jurors will feel an
out-of-state party to be more similar to them tadoreign party is. Thiack of measurable in-
group bias against foreign parties, therefore, sugdleat fear of intense bias against out-of-state
defendants likely is misplacedata support this conclusion; outstate plaintiffs who sue in-
state defendants prevail in forty-seven percehtjury trials. See Kimberly A. Moore,

Xenophobia in American Courts, 97 Nw. U. L. Rav1519. This percentage is a slight minority

of trials, and below the fifty percent success tast one would expediven the law of large
numbers if in-state and out-of-state jEsthad equally strong cases on averdg@he slight

minority appears, however, to aat partially be a result of cof-state parties’ weaker cases:

197See Law of Large Numbers, EncyclopediaMathematics (Michiel Hazewinkel ed.
2001), available at https://www.encyclopedraath.org/index.php/Law_ofarge_numbers (last
visited Apr. 21, 2017).
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out-of-state parties win only twengeven percent of civil casestra judge decides compared to
the forty-seven percent of ciwlases that a jury decideSee Kimberly A. Moore, Xenophobia

in American Courts, 97 Nw. U. L. Rev. 4619 n. 74. Until scholars conduct more robust

multivariate analyses, the prevailing evidence showas-thif a geographical juror bias exists at
all -- it more likely is a bias in favasf out-of-state parties than against them.

Even given the nationwide data that suggesick of the category of geographical in-
group bias to which the Plaintiffs fear they Wik subjected if the Court allows the Defendants
to mention that the Plaintiffs hail from otheatss, the Plaintiffs mighargue that the Court
would commit the decomposition fallacy by immgia similar lack of geographic bias to
Oklahomans. What is true about the wholeynmat be true about each of its individual
subpopulations. At least theoretically, Oklahosamight exhibit greategeographic in-group
bias than Americans as a whole exhibit.

The Plaintiffs do not explicitly make this argument in their briefings, nor did they posit
such enhanced geographical mgp bias at the hearingNor can the Court identify any
evidence in support of such aoposition that would rise to tHevel that the Plaintiffs would
face undue prejudice under rule 401, 402, or 40B@fFederal Rules of Evidence. The Court,
even during the brief time that it has spent-aidlistrict in Tulsa, has recognized that
Oklahomans are proud of their state. Rightly &iklahoma was the continental United States’

last frontier'®® gritted its teeth against the sandpaper winds of the Dust Bbahd dominated

1%8n 1889, Congress placed two million acres tefritory that later would become
Oklahoma into the public domain. See Act ofrbta2, 1899, 50 Stat. 24 At noon on April 22,
1889, more than fifty-thousand settlers stampededtiv@derritory to stake out their claims, and
within a few hours, all the available land waaikl. See Into Oklahoma at Last: Thousands
Wildly Dashing in for Homes, N.Y. Time#&pr. 22, 1889; William Willard Howard, The Rush
to Oklahoma, 33 Harper's Weekly 391 (May 18, 1889). The following year, Frederick Jackson
Turner, who at the time was the Superintendetih@fUnited States CensBsireau, declared the
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the gridiron for seven college football natioghlmpionships, among many other calls to fame
and indicia of hardiness, drive, and resdfe.The Court finds no evidence in the Plaintiffs’
briefing or the Plaintiffs’ remarks on the Riaffs’ Motion in Limine, however, which suggests
that Oklahomans are more of the moldOklahoma state chauvinist Grampa Joathan of
other Oklahoma native son and moral cosmopolitan Woody GutfrieAbsent concrete
evidence that the Plaintiffs would suffer unduejpdice if the Defendants merely mention their
states of residence, the Cboannot assume that other Oklahomans are state chauvinists.
Even were the Plaintiffs correct to presuthat Oklahomans’ state pride has a dark side
of guarded provincialism, the Court finds noidance in the Plaintiffs’ briefing or in the

Plaintiffs’ discussion oPlaintiffs’ Motion in Limine at the @aring that one can assume ex ante

frontier to be closed. See Frederick Jack3amner, The Frontier in American History 297
(1921).

199See, e.g., Timothy Egan, The Worst Hardne: The Untold Story of Those Who
Survived the Great American Dust Bowl 196h€T “train sputtered its way east, stopping
frequently so the crews could shovel sand from theks . . . . It looked awful outside: all of the
Oklahoma Panhandle blowing and dead, no lifargf form in the fields . . . . %)

1%The Oklahoma Sooners have won six collémgeball national chmpionships outright
and shared a seventh, in 1974, with the University of Southern California. See National
Collegiate Athletic Association, FBS Footballhampionship History, http://www.ncaa.com
/history/football/fbs @st visited Apr. 20, 2017).

1ot all John Steinbeck’s characters residiin Oklahoma at the beginning of The
Grapes of Wrath, Grampa Joad is the only ohe seems to show state chauvinism, particularly
as the Joad family readies itsefmove to California._See,q., John Steinbeck, The Grapes of
Wrath 116-17 (75th Anniversary ed. 2014).

"3\oody Guthrie was born in Okemah, Oklate, in 1912._See Woody Guthrie, Bound
for Glory: The Hard-Driving, Tuth-Telling, Autobiography ofAmerica’'s Great Poet-Folk
Singer 38 (1983). In his most famous ballpteserved in the Librgrof Congress’ National
Recording Registry, Woody Guthrie wrote that hi¢ fieat all the land irthe United States --
including, apropos, “New York Island” -- is part thfe same vast tract that transcends parochial
identities. _See Woody Guthrie, This Lamd Your Land,_on Woody Guthrie: The Ultimate
Collection, disc 1, track 2 @ Now Music Ltd. 2007)(1944).
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that this state pride would ovaele Oklahomans’ sense of aividuty in judging out-of-state
plaintiffs on the merits of the case before theBocial scientific research which models civic
behavior and engagement on twelve differdmhensions ranks Oklahoma as above average
among the fifty states, ahead of the Court’s hatage of New Mexico and significantly ahead of
the State of New York, which ranks fourth-tstleamong the states on this composite civic

measure._See Corporation for National & Camity Service, Volunte#ng in America 11-12

(2007). Such civic-mindedness is not, of couesdailsafe against prejudice insinuating itself
into the jury box. Combined with voir dire, hovaythe Court concludes that there are adequate
safeguards in place to produce a jury of @&lmans who, in the vivid imagery that the
Defendants provided in their Reply to Pldisti Motion in Limine, will not “hiss with
prejudicial bias” with every @sing reference to New York. &monse to Plaintiffs’ Motion in
Limine at 14. The Court has a high degof confidence thét and an Oklahomajury will do
in this case what federal courts have done deffal case after federal case for over two-hundred
years: provide out-of-state parties a fair trial. The Court also will caution the Defendants not to
highlight or unfairly argue about the Plaintiffig@sidency or make any argument that the jury
should rule on that basis rather than on the latha<ourt gives the law to it and the facts as
presented. The Court is confident of its abilityctmtrol the case to assure the Plaintiffs a fair
trial regardless of their residencyccordingly, the Court denigbe Plaintiffs’ request that the
Court preclude the Defendants from makingy areference to the Plaintiffs’ out-of-state
residency.

IT IS ORDERED that: (i) the requests in thBefendants’ Motion for Summary
Judgment on Acquiescence Defense and Brief in Support, filed April 3, 2015 (Doc. 83), are

denied; (ii) the requests in the Defenda@stond Motion for Summary Judgment and Brief in
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Support Thereof, filed September 14, 2015 (Doc. 154),denied in part athey relate to the
Oklahoma common-law clean hands doctrine, @klahoma common law of waiver, and the
Oklahoma common law of estoppel, and granted in part as they relate to securities claims, thus
dismissing those securities claims; (iii) the requasthe Plaintiffs’ Motion to Strike, filed April
20, 2015 (Doc. 86), and the Plaintiffs’ Motion ®trike Affidavit of Randall Lorett and
Memorandum of Law in Support Thereof, filed R0, 2015 (Doc. 87), are denied; (iv) the
requests in the Plaintiffs’ Motion to StrikeffAkmative Defenses, filed November 4, 2015 (Doc.
191), are denied, although the Court will not allowdewce of those affirmative defenses at trial,
because it has granted the Plaintiffs’ MSJ witbpeet to entire fairnesgy) the requests in the
Plaintiffs’ Memorandum of Law in Support dfotion for Partial Summary Judgment on Breach
of Fiduciary Duty Claims, filed September 2915 (Doc. 157), are granted, with determination
of damages -- and only damages -- left to be resboat trial; and (vi) the requests in Plaintiffs’
Motion in Limine to Preclude Evidence of Riaffs’ Conduct, and Brief in Support, filed
October 26, 2015 (Doc. 182), are gexhin part, precluding emtrinto evidenceof the Letter
from Akin Gump to Richard MCarson, Vice President and Gehéaunsel of Cypress Energy
Partners -- TIR, LLC, Nov. 26, 2013, filed April 2015 (Doc. 83-25), and lmr letters that the
Plaintiffs and the Plaintiffstounsel exchanged with the fleedants between September, 2013,
and November, 2013, and denied part, not precluding lettersent to and received from

Triangle Capital and not precluding referentethe Plaintiffs’ outof-state residence.

. \ {
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l_J,NlTIED STATES DISTRICT JUDGE
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