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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

D. TOMMY SHELTON and TAMMY L. )
SHELTON, Individuallyand as Parents )

and Next Friends of D.S., a minor, )
)
Plaintiffs, )
) CaséNo. 14-CV-461-JED-FHM
v. )
)
SAND SPRINGS PUBLIC SCHOOLS )
INDEPENDENT DISTRICT NO. 2, )
TULSA COUNTY, )
)
Defendant. )

OPINION AND ORDER

Background

Plaintiffs initiated this action in the T@asCounty District Court, asserting negligence
claims under the Oklahoma Governmental Tori@s Act. (Doc. 2-1). According to the
plaintiffs’ allegations, D.S., a minor child, walagnosed with life-threatening allergies in
infancy. As a result, before D.S. commencedikrgarten, plaintiffs prosied information to the
defendant about D.S.’s life threaing allergies, and éhplaintiffs and defedant entered into a
Plan under Section 504 of thelRilitation Act of 1973 (504 Plam) order to safeguard D.S.’s
health and life. 1¢. at 8-9). The 504 Plan “was extremely detailed on what D.S. could and could
not eat, what foods with known allergens heldceven be near, seating accommodations, and
actions to take by Defendant should D.S. beceitle as a result of l@rgen exposure.” 4. at
9). D.S.’s teacher was aware of D.Sife-threatening allergies and asthmald.); On the
afternoon of December 19, 2013, at a school wihi@drday party, the teacher seated D.S.
“among students whose foods he was not to be arastdad of seating him at a ‘safe table’ as

required by the 504 Plan.”Id; at 9-10). As a result, D.S. suffered severe anaphylactic shock,
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which required hospitalization for seizures, difficulty breathing, vomiting, and elevated blood
sugar levels, and D.S. suffered sevénjuries and nearly died.ld( at 10). D.S.'s parents
thereatfter initiated this negligence suit.

The defendant removed the case on thesbhafsfederal questiojurisdiction under 28
U.S.C. 8 1331. (Doc. 2). In support of itentention that the Court has federal question
jurisdiction, the defendant astesd that plaintiffs’ claims“arise under Section 504 of the
Rehabilitation Act of 1973.” I¢.). Plaintiffs moved to remand, asserting that their Petition
includes only state law negligence claims. (Dbt). In response to the remand motion, the
defendant contends that, because plaintiffgitiBe contains several references to Section 504
and alleges that the defendant failed to act im@ance with D.S.’s 504 Plan, the case presents
a substantial federal question ahds “arises under” federal law. (Doc. 12). Defendant admits
that the parties are not diverse, such thnatrsity jurisdiction does not existSee Doc. 2 at | 3).
Thus, the only issue here is whether this €has jurisdiction baseaapon a federal question.

. Analysis

The federal question statute provides thdihg district courts shall have original
jurisdiction of all civil actionsarising under the Constitution, lawsr treatiesof the United
States.” 28 U.S.C. § 1331. “Fstatutory purposes, a case can ‘aris[e] under’ federal law in two
ways.” Gunnv. Minton, _ U.S. |, 133 S. C1059, 1064 (2013). First, “a case arises under
federal law when federal law creatéhe cause of action assertedd. The “creation” test
includes “only extremelyare exceptions.”ld. Second, a case may be said to “arise under
federal law” in a “special” ad “slim” category of cases where a state law claim “necessarily
raise[s] a stated federal issue, actually dispuiand substantial, which a federal forum may

entertain without disturbing angongressionally approved balanakefederal and state judicial



responsibilities.” 1d. at 1064-65 (quotingGrable & Sons Metal Products, Inc. v. Darue
Engineering & Mfg., 545 U.S. 308, 314 (2005)). “That federal jurisdiction over a state law
claim will lie if a federal issue is: (1) necessar#ysed, (2) actually disputed, (3) substantial, and
(4) capable of resolution inderal court without disrupting tfederal-state balance approved by
Congress.”ld. at 1065.

Neither party here argues that “fedelalv creates the cause aftion” asserted by
plaintiffs in this case, and the Court does mmw this case as meeting the creation test.
Therefore, only the second type of federal quegtiaadiction is implicated in this case and will
be discussed here. The parties do not citeaartiyority that involves # precise circumstances
presented here, where plaintiffs assert, in phadt the defendant’s failure to follow a 504 plan
amounted to negligence. However, Supreno@irCdecisions provide guidance in relation to
state law negligence claims that may refeotamplicate some federal statute. Guonn, the
Supreme Court applied the four requirementsfagh above in order to determine whether a
legal malpractice claim arose under federal.lal33 S. Ct. at 1064-68. The plaintiff @unn
had been unsuccessful in a fedeliatrict court patent infringement suit. After the district court
granted summary judgment agditise plaintiff in the federal infringement case, the plaintiff
moved to reconsider, raising an “experimenta”wesxception found in federal patent law. The
federal district court denied éhmotion to reconsider. On agbethe Fifth Circuit Court of
Appeals affirmed, concluding that the fedewdistrict court hadappropriately found the
experimental use argument had beeived. The plaintiff then filed the legal malpractice suit
against his attorneys in Texas state court, alleging that they were negligent in failing to timely

present the experimental use exception in the federal patent infringement édtianl1062-63.



The state court granted summary judgment on tHprawice claim, conciding that the plaintiff
had put forward “less than a scintib&proof” of experimental purposéd. at 1063.

On appeal to the state aplpte courts, the plaintiff irGunn then argued that the state
court did not have subject matjarisdiction over his legal malpractice claim because that claim
was dependent upon federal patent law, suchthieatial court’s orderteould be vacated and the
case dismissed to permit the plaintiff to stawver by filing the legal malpractice suit in the
federal district court. The Texas Supreme €ooncluded that the platiff's claim involved a
“substantial federal issue” und@&rable “because the success of [the plaintiff's] malpractice
claim is reliant upon the validity of the expaental use exception as a defenseld.”

The United States Supreme Court granted certiorari to determine whether the legal
malpractice claim “arose under” federal laid. The Court first noted that “resolution of a
federal patent question is ‘necessary’ to [thenpiffis] case” because the causation element of
the legal malpractice claim depended upon whethe experimental use exception argument
would have been successfultime federal patent infringemenase, which would “necessarily
require application of patentvlato the facts” of the case.d. at 1065. The Court also
determined that the federal igswas “actually disputed,” such that the second requirement was
met. Id. However, the Court held that the federal issue was “not substantial in the relevant
sense.” Id. at 1066. As to the substantiality requirempehe Court determed that “it is not
enough that the federal issue be significant topdmticular parties in #himmediate suit; that
will always be true when the state claim ‘necessardise[s] a disputed federal issueld.
(emphasis in original). Th“substantiality inquiry unddgrable looks instead to the importance
of the issue to the federal system as a whoteuhn, 133 S. Ct. at 1066. The Court found that,

“although the state courts must answer a questigratent law to resolvigthe plaintiff's] legal



malpractice claim, their answer will have booader effects ...[,] will not stand as a binding
precedent for any future patent claim [and] will egen affect the validitpf [the] patent.” Id.

at 1068. There was accordinglyo‘fserious federal interest rlaiming the advantages thought
to be inherent in a federal forum.1d. The Court thus reversed the decision of the Texas
Supreme Court and remanded the cdde.

In another case, the Supreme Court determined that state tort claims, which were in part
dependent upon alleged violations of the feldécamd, Drug, and Cosmetic Act (FDCA), did not
“arise under” federal law and, thus, removal of the action to federal court was impfagger.
Merrell Dow Pharm., Inc. v. Thompson, 478 U.S. 804, 813-17 (1986). The analysiMmrell
Dow predatedGrable’'s pronouncement that the relevant digesin determining the existence of
federal question jurisdilon over a state law claim is whethe “state-law @im necessarily
raise[s] a stated federal issue, actually dispuand substantial, which a federal forum may
entertain without disturbing angongressionally approved balanckfederal and state judicial
responsibilities.” See Grable, 545 U.S. at 314. However, the CourtGnable did not indicate
that the result inMerrell Dow would have been any diffexe Indeed, the Court iGrable
continued to express concern ptbe idea of welcoming “any state-law tort case implicating
federal law solely because the violation of fledleral statute is said to create a rebuttable
presumption of negligence under state law,” andedtttiat a “general rule of exercising federal
jurisdiction over statelaims resting on ... [federal] statutonplations would thus have heralded
a potentially enormous shift of traditidhyastate cases into federal courtdd. at 319.

The Court has located a decision of anotherréddkstrict court on an issue similar to the
precise issue presented here. That unpullistese involved the removal of a state law

negligence case against schddtrict defendants See Wenger v. Town of Easton, No. 13-CV-



695-MPS, 2013 WL 5445320 (D. Conn. Sepd, 2013). The plaintiffs iWenger provided
expert disclosures alleging that the school d@émts were negligent, in part, for failing to
initiate a 504 Plan for assisg a student with ambulating, efe the student clearly needed
assistance and the school was aware of the gtadeeds. According to the plaintiffs, as a
result of the school’'s negligence, the studenict her head and waseverely injured. The
defendants removed the state cagtion to federal court, andetfplaintiffs moved to remand.
Id. at **2-3. The federal distriatourt determined that the plaintiffs’ negligence claims did not
“arise under” federal law and that the court klsubject matter jurisdiction, reasoning in part
that the plaintiffs’ complaint included only chas for negligence and did not plead a federal
cause of action under Section 504l at **3-4. The court thus remanded the negligence action
to state courtld. at *4.

The Court finds the foregoing decisiormalogous on the issupresented here.
Assuming that plaintiffs’ reference to an alldgeiolation of the 504 Rh presents a federal
guestion in the context of plaiff§’ state negligence claim, the issue is not “substantial”’ in the
relevant sense. The pléifs’ Petition asserts a ndgence claim under the Oklahoma
Governmental Tort Claims Act.S¢e Doc. 2-1 at 6-11). The Petition contains five sections: “I.
Jurisdiction”; “ll. Oklahoma Governmental Tort Claims At “lll. Background”; “IV.
Negligence”; and “V. Conclusion.” I1d.). While the plaintiffs’ Petition contains numerous
references to D.S.’s 504 Plan and a foté about the purposes of Section 504 of the
Rehabilitation Act, the plaintiff@xpressly state that Section 584principally anact involving
discrimination and they do not allege the elements of any Section 504 claim, but expressly
identify their claim as a negligence claim under Oklahoma I&eeid.). It is true that plaintiffs

allege, in part, that the defendavds negligent in not seating D&.a “safe table” as set forth in



the 504 Plan devised to safeguard D.S. Howetle construction of that document, or its
requirements, or the knowledgé the defendant or defendanegmployees about the 504 Plan
and D.S.’s needs, do not present a substantiatigneof federal law. Accordingly, plaintiffs’
negligence claims do not “aesunder” federal law, and the Court lacks subject matter
jurisdiction. See Gunn, 133 S. Ct. at 1065. Remand is thugureed. 28 U.S.C. 8 1447(c) (“If at
any time before final judgment it appears that the district court lacks subject matter jurisdiction,
the case shall be remanded.”).

IT IS THEREFORE ORDERED that the gutiffs’ motion to remand (Doc. 11) is

granted. The Court herebyirects the Court Clerk taemand this action to the District Court
for Tulsa County, Oklahoma.
SO ORDERED this 20th day of January, 2015.

JOHN E'DOWDELL
UNITED SYATES DISTRICT JUDGF




