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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
JESUS LOPEZ-VASQUEZ,
Plaintiff,

VS. Case No. 14-CV-664-TCK-TLW

—_ e O

WILLIAM C. KELLOUGH,; )
CLIFFORD J. SMITH, )

Defendants. )

OPINION AND ORDER

On November 3, 2014, Plaintiff, a prisoner appearing pro se, filed a 42 U.S.C. 8 1983 civil
rights complaint (Dkt. # 1) and a motion to proceed in forma pauperis (Dkt. # 2). Plaintiff also
submitted two (2) summonses and two (2) USM-285dkal service forms. As discussed below,
Plaintiff's motion to proceed in forma pauperigbibe granted. However, the complaint shall be
dismissed without prejudice for failure t@tt a claim upon which relief may be granted.

A. Motion to proceed in forma pauperis

After reviewing Plaintiff's motion to proceedfiorma pauperis, the Court finds that Plaintiff
is without funds in his institutional account(s¥faent to prepay the $350 filing fee required to
commence this action. Accordingly, the Court finds Plaintiff is entitled to proceed without
prepayment of the filing fee, and his motion to proceed in forma pauperis shall be granted.

Pursuantto 28 U.S.C. 81915(b)(1), Plaintifiklbe required to make monthly payments of
20 percent of the preceding month’s income crediehis institutional account(s) until he has paid
the total filing fee of $350. 28 8.C. § 1915(b)(2). The Court will enter an order directing the

agency having custody of Plaintiff to collect andifard such monthly payments to the Clerk of the
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Court each time the amount in the account exceeds $il €herfiling fee is paid in full. 28 U.S.C.
§1915(b)(2). Interference by Plaintiff in the subsion of these funds may result in the dismissal
of this action.

Plaintiff is advised that notwithstanding amlinig fee, or any portion thereof, that may have
been paid, the Court shall dismiss at any time ahgrpart of such complaint which (1) is frivolous
or malicious; (2) fails to state a claim on whichakcan be granted; or (3) seeks monetary relief
from a defendant who is immufrem such relief. 28 U.S.C. 8915A, 1915(e). Plaintiff is further
advised that such monthly payments will contitaube collected until full payment of the filing fee
has been received by the Court even after dispoditi the case and regardless of whether relief is
granted or denied.
B. Complaint shall be dismissed

1. Screening/Dismissal standards

Federal courts must engage in a preliminary screening of cases in which prisoners seek
redress from a governmental entity or offioeemployee of a governmental entity. 38dJ.S.C.
8 1915A(a). The court must identify any cognizaiidém and dismiss anyaim which is frivolous,
malicious, fails to state a claim upon which reliefyrba granted, or seeks monetary relief from a
defendant who is immune from such relief. 38&J.S.C. § 1915A(b); 28 U.S.C. § 1915(e)(2)(B).
To avoid dismissal for failure to state a claim under Fed. R. Civ. P. 12(b)(6), a complaint must
present factual allegations, assumed to be true, that “raise a right to relief above the speculative

level.” Bell Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007). The complaint must contain

“enough facts to state a claim to reliedt is plausible on its face.” ldt 570. A court must accept

all the well-pleaded allegations of the complaintras, even if doubtful in fact, and must construe



the allegations in the light most favorable to the plaintiff. dtd555. However, “when the
allegations in a complaint, however true, couldragte a [plausible] claim of entitlement to relief,”

the cause of action should be dismissedatl858. Twombly articulated the pleading standard for

all civil actions. _Sed\shcroft v. Igbal 556 U.S. 662, 684 (2009). The Court applies the same
standard of review for dismissals under 28 0.8 1915(e)(2)(B)(ii) that is employed for Fed. R.
Civ. P. 12(b)(6) motions to dismiss foiltae to state a claim. Kay v. BemB00 F.3d 1214, 1217-
18 (10th Cir. 2007).

A pro se plaintiff's complaint must be broadly construed under this standard. Erickson v.

Pardus 551 U.S. 89, 94 (2007); Haines v. Kernd04 U.S. 519, 520 (1972). The generous

construction to be given the pro se litigant’s altegges “does not relieve the plaintiff of the burden

of alleging sufficient facts on which a recognizeglal claim could be based.” Hall v. Bellm®&35

F.2d 1106, 1110 (10th Cir. 1991). Notwithstandingra se plaintiff's various mistakes or
misunderstandings of legal doctrines or procederlirements, “if a court can reasonably read the
pleadings to state a valid claim on which the piffiinould prevail, it should doso ... .” IdA
reviewing court need not accept “mere conclusmraracterizing pleaded facts.” Bryson v. City

of Edmond 905 F.2d 1386, 1390 (10th Cir. 1990); s¢soTwombly, 550 U.S. at 555 (“While a
complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations,
a plaintiff's obligation to provide the groundsto$ entitlement to relief requires more than labels

and conclusions, and a formulaic recitation of the elements of a cause of action will not do.”
(quotations and citations omitted)). The court “will not supply additional factual allegations to

round out a plaintiff’s complaint or construct a |ep@ory on a plaintiff's behalf.” Whitney v. New

Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997).



2. Complaint fails to state a claim upon which relief may be granted

In his complaint (Dkt. # 1), Plaintiff sues two Tulsa County District Judges, William C.

Kellough and Clifford J. Smith. In the “Nature ©ase” section of the complaint, Plaintiff alleges

that:

Plaintiff was arrested in a medical-incident, and the police officer was lying to
proceed with this malicious prosecuti@nd when caught lying by Plaintiff, the
Defendants decided to tamper with the transcripts removing words and order of the
cross-examination to remove all the frauda[sic] statements of the police officer.

Id. at 2. Plaintiff proceeds to identify three (3) claims, as follows:

Count 1:

Count 2:

Count 3:

Tampering with the transcripts for false imprisonment is a crime.
Supporting facts: the defendants agtedalsify their own transcripts to
justify their behavior.

Sentencing Plaintiff ®months for telling the judge he is not above the law,
is abuse of power.

Supporting facts: Plaintiff who is pro senot allowed to speak on his behalf
so the Judge can commit his crime without interruptions or he will use
contempt of court.

Seting [sic] a trial until August 201Bdthat he will be the trial judge when
he is a conspirator, is a crime.

Supporting facts: After using the tampered transcripts to hold Plaintiff,
Kellough decided to be the trial judgetscan cover-up his own crimes and
to hold Plaintiff until he give-up [sic] this demands or to hold Plaintiff for
two years in jail for exposing the corruption of the judicial system (in this
case there will be no trial).

Id. at 2-5. Plaintiff also inddes two (2) handwritten pages pwivng additional factual background

for his claims._Idat 3-4. In his request for relief, Plaihstates that he is entitled to the following:

[A]n injunction against the defendants to stop obstructing justice, to stop committing
crimes, and to allow Plaintiff to proceguo se and speak on his behalf without
retaliations or using contempt of court as an excuse to quiet Plaintiff.

Id. at 7. For the reasons discussed below, thgtaint fails to state a claim upon which relief may

be granted and shall be dismissed without prejudice.
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Plaintiff complains about events occurringidgrhis ongoing state criminal proceeding and
actions taken against him by defendants, and requests that this Court intervene in the proceeding.

Significantly, Plaintiff does not seakoney damages. Had he imdéd a request for damages, the

request would have been precluded by absolute judicial immunity. Andrews v. H&8dn3d
1070, 1076 (10th Cir. 2007) (stating that “[a]bsolatenunity bars suits for money damages for acts

made in the exercise of prosecutoriajuaticial discretion” (quoting Guttman v. Khal|s#16 F.3d

1027, 1033 (10th Cir. 2006))); saksoMireles v. Wacp502 U.S. 9, 13 (1991).

However, absolute judicial immunity does not preclude claims for prospective injunctive

relief. SeeHarris v. Champioybl F.3d 901, 905 (10th Cir. 1995)ometheless, Plaintiff's request

for injunctive relief is barred by 28 U.S.C. § 2283, which prohibits federal courts from intervening

in ongoing state criminal trials lgranting equitable relief. Sé€¥yden v. San Juan Cnty. Det. Ctr.

1996 WL 688305, *2 (10th Cir. 1996) (unpublishg@ffirming district court’s sua sponte dismissal
of 8§ 1983 claim requesting intervention in @amgoing criminal trial). Furthermore, under the
Federal Courts Improvement Act of 1996, “injunctreéef [against a judicial officer] shall not be

granted unless a declaratory decree was violateldclaratory relief was unavailable.” Knox v.
Bland 632 F.3d 1290, 1292 (10th Cir.2011) (quotindgX43.C. 8 1983) (citations omitted); s#Ee0

Glaser v. City and County of Denver, Cole57 F. App’x 689, 704 (10@ir. 2014) (unpublished).

Because Plaintiff does not allege that either e$éhstatutory conditions is satisfied, his complaint

fails to state a claim upon which relief may be granted.

'Unpublished opinions cited herein are naqadential but are cited for their persuasive
value. Sed-ed. R. App. P. 32.1; 10th Cir. R. 32.1.
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The Court further advises Plaintiff that, to thésem his claims challenge the fact or duration
of his confinement, his exclusive remedy igetition for writ of habeas corpus. Preiser v.
Rodriguez 411 U.S. 475, 500 (1973). Prior to seekindefal habeas corpus relief, a petitioner is
required to exhaust available state court remedies. 28 U.S.C. § 2254(b).

C. First “prior occasion” under 28 U.S.C. § 1915(g)

Plaintiff has been granted leave to proceddrima pauperis. Inaddition, his complaint fails
to state a claim upon which relief may be grantédd.a result, the complaint shall be dismissed
pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii)). Thismdissal shall count as Plaintiff’s first “prior
occasion” under 1915(g) (providing that “[iJn no etvehall a prisoner bring a civil action or appeal
a judgment in a civil action or proceeding under sigistion if the prisoner has, on 3 or more prior
occasions, while incarcerated or detained infanyity, brought an action appeal in a court of
the United States that was dismissed on the grouatlg ik frivolous, malicious, or fails to state
a claim upon which relief may be granted, unless the prisoner is under imminent danger of serious

physical injury”).

ACCORDINGLY, IT IS HEREBY ORDERED that:

1. Plaintiff's motion to proceed iiorma pauperis (Dkt. # 2) gganted. Nonetheless, Plaintiff
is responsible for payment of the full $3%hfy fee in monthly installments, when funds
are available, as mandated by 28 U.S.C. § 1915(b).

2. The complaint (Dkt. # 1) dismissed without prejudicefor failure to state a claim upon

which relief may be granted.



The Clerk is directed fitag this dismissal as Plaintiff’s first “prior occasion” for purposes
of 28 U.S.C. § 1915(Q).

This is a final Order terminating this action.

DATED this 10th day of November, 2014.

Mm

TERENCE KERN
United States District Judge




