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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JERMAINE MENDEZ BURKHALTER,

Petitioner,

)
)
)
)
VS, ) CaseNo. 14-CV-685-JED-FHM
)
ROBERT PATTON, ODOC Director, )

)

)

Respondent.

OPINION AND ORDER

This is a 28 U.S.C. § 2254 habeas corpus action. On January 9, 2015, Respondent filed a
motion to dismiss (Doc. 10) for failure to exhasimte remedies. By Opinion and Order filed June
9, 2015 (Doc. 13), as amended on June 10, 2015 (Doc. 14), the Court determined that the petition
is a “mixed petition,” subject to dismissal without prejudice for failure to exhaust. The Court
provided Petitioner the opportunity to file anemded petition containing only his exhausted claims
and deleting his unexhausted claims. On A )015, Petitioner filed an amended petition (Doc.

15), along with a supporting brief (Doc. 16). For tedtsupport of the claims raised in the amended
petition, Petitioner directs the Court to his supporting bigseDoc. 15.

Because the amended petition replaces and supersedes the original petition, the original
petition shall be declared moot. Howewgppn review of the amended petition and supporting
brief, the Court finds that the amended petition remains a “mixed petition.” Petitioner failed to
delete his unexhausted claims as directed by the Court. Therefore, as discussed in more detall
below, Respondent’s motion to dismiss shall laatgd and the amended petition shall be dismissed

without prejudice for failure to exhaust state remedies.
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As a preliminary matter, the Court hereby inpmrates the “Background” section of the prior

Opinion and Order, as amended (Doc. 14).
ANALYSIS

In the habeas corpus context, the UnitedeSt&upreme Court “has long held that a state
prisoner’s federal petition should be dismissed if the prisoner has not exhausted available state
remedies as to any of his federal claim§&bleman v. Thompspb01 U.S. 722, 731 (1991); 28
U.S.C. 8§ 2254(b)(1)(A). The exhaustion requient is based on the doctrine of comiBose v.
Lundy, 455 U.S. 509, 518-19 (1982). Requiring exhamstserves to minimize friction between
our federal and state systems of justice bynalig the State an initial opportunity to pass upon and
correct alleged violations of prisoners’ federal righ@Buickworth v. Serranat54 U.S. 1, 3 (1981)
(per curiam).

In order to exhaust a claim, the applicant “bifasrly present’ his claim in each appropriate
state court . . ., thereby alerting that court to the federal nature of the dBafdwin v. Reesé&41
U.S. 27, 29 (2004) (quotinQuncan v. Henry513 U.S. 364, 365-66 (1995) (per curiansgge
O’Sullivan v. Boerckel526 U.S. 838, 845 (1999) (explaining that the exhaustion requirement
dictates that a § 2254 petitioner “must give the state courts one full opportunity to resolve any
constitutional issues by invoking one complete round of the State’s established appellate review
process,” including discretionary review by the &tahighest court). “The exhaustion requirement
is satisfied if the issues have been properly presented to the highest state court, either by direct
review of the conviction or in a postconviction attadkrown v. Shank4.85 F.3d 1122, 1124 (10th

Cir. 1999) (internal quotation marks omitted).



Here, upon review of the record, including the briefs filed by Petitioner and the State on
direct appeal, the Court finds that, within each effabeas claims, as raised in his brief in support
of his amended petition (Doc. 16), Petitioner contirtagaise additional claims that have not been
presented to the Oklahoma Court of Crimidgipeals (“OCCA”). While containing slight
formatting differences, including the additionsafbheadings for grounds 1, 2, and 3, copied by
Petitioner from his direct appeal brief and randoimbgrted in his habeas supporting brief, the brief
in support of the amended petition is nearly identicahe brief in suppouf the original petition.

Even though the headings for the five habeas grounds of error match the headings for the five
propositions of error presented to the OCCAdrect appeal, Petitioner expands his factual
allegations and legal arguments within each gradride brief in support of the amended petition.

In addition, within the “Statement of the Fact#ction of his brief in support of his amended
petition, Petitioner raises, as he did in his bristipport of his original petition, unexhausted claims

that he was denied his right to “conflict freeunsel,” appellate counsel provided ineffective
assistance in failing to raise claims of ineffectagsistance of trial counsel on direct appeal, he is
“actually innocent,” the prosecution “suppressed damnis)” and he was denied a defense expert
witness. SeeDoc. 16 at 3.

As his first proposition of error on direeippeal, Petitioner alleged that other crimes
evidence, in the form of testimony by the vicsraunt, Altisha Boyd, was improperly admitted at
trial. SeeDoc. 11-2 at 16-26. In contrast, in histfilmbeas ground of erraaised in the brief in
support of the amended petition, Petitioner clainas tie was denied expert withess testimony to

show that the victim “live[d]n a make believe world and suffered from abnormal behavieeg



Doc. 16 at 4. He also continues to complat tthe jury could permissibly infer from James’
testimony regarding the prior molestation that petitioner had the propensity to engage in sexual
conduct with adolescent maledd. Further, he complains that defense counsel was unprepared,
failed to comply with discovery, failed to presentteral evidence, failed tehow that the victim’s
testimony was distorted and marked by fantasy,dddanterview alibi witnesses, failed to know

the sentencing range for one of the chargedesjrand failed to subject the prosecution’s case to
meaningful adversarial proceds. at 7. In subpart 2 of GroundRetitioner alleges that the State
failed to present evidence corroborating the victit@&imony in violation of his Sixth Amendment
rights, and that he was subjected to double jeopardy by the prosecutor’s introduction of evidence of
the same events and transactions in support of multiple coddisat 7-9. Other than the
subheadings contained within thestiground of error, none of the atas raised in the text of the

first amended habeas ground of error has been presented to the @S@pareDoc. 16 at 4-10

with Doc. 11-2 at 16-26.

As his second proposition of error on direppeal, Petitioner alleged that the prosecutor
engaged in misconduct when he improperly vodcloe the State’s withesses during voir dire,
improperly elicited sympathy for the victim diog closing argument, and improperly accused
defense counsel of wrongdoing duringnatire and closing argumengeeDoc. 11-2 at 27-36. In
contrast, as his second habeas ground of error raised in the brief in support of the amended petition,
Petitioner continues to allege tipawbsecutorial misconduct occurrgden Ms. Rose Turner, a social
worker, was not qualified as an expert withnggoc. 16 at 10). He alssomplains that the OCCA

cited “the wrong standards for reviewing his [claim! at 11. Petitioner also references, without

The Court is unable to identify an individual named “James” in the record provided to date.
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a comprehendible explanation,Baady’ violation. Id. at 11-13. Other than the subheadings
contained within the second ground of error, nonthefclaims raised in the text of the second
amended habeas ground of erroresn presented to the OCCBompareDoc. 16 at 10-14vith
Doc. 11-2 at 27-36.

As his third proposition of error on direappeal, Petitioner claimed that trial counsel
provided ineffective assistance when he faileddjct to the prosecutor’s improper vouching for
the State’s witnesses and his improper elicitatibsaympathy for the victim. (Doc. 11-2 at 38).
Petitioner also alleged that trial counsel providedfective assistance when he failed to move for
a mistrial following the testimony of Altisha Boydd. at 40. The claim of ineffective assistance
of trial counsel raised in the brief in support of the amended petition is entirely different and
includes claims that have not been presented to the OCCA. Here, Petitioner alleges that trial counsel
provided ineffective assistance when he failed to requersirks’ hearing on the “credibility to the
charges in the warrant information and the affidayDoc. 16 at 14). Petitioner also alleges that
“counsel failed to present testimony from the expétriess to show that [the victim’s] statements

and account of events was [sic] a product of her prior abesere Mr. Burkhalter’s [sic] obtained

custody that she suffered greatly under an [sic] delusion (psychotic fantasy of sexual intent or
nature), [for] which she was receiving medical caréd: at 15. Other than the subheadings

contained within the third ground efror, none of the claims raisecthe text of the third amended

’Brady v. Marylangd 373 U.S. 83 (1963) (holding thah& suppression by the prosecution of
evidence favorable to an accused upon requestesothte process where the evidence is material
either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution”).

3Franks v. Delaware438 U.S. 154, 155-56 (1978) (holdingatta criminal defendant may
challenge a facially sufficient affidavit for earch warrant on the ground that the police knowingly,
intentionally or recklessly included false information).
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habeas ground of error has been presented to the OC&ApareDoc. 16 at 14-1Wwith Doc. 11-2
at 37-43.

As his fourth proposition of error on diregieeal, Petitioner alleged that his sentences are

“grossly excessive” and “should shock the conscienédfie appellate court. (Doc. 11-2 at 44).

In contrast, in his brief inupport of his amended petition, Petitioctaims that what is shocking

to the conscience is that the trial court wkal multiple separate counts for “a single alleged
conduct.” (Doc. 16 at 18)Petitioner also alleges that lpgnishment under Okla. Stat. tit. 21, §
51.1, violated the legislative intent of the statas well as equal protection of the lawk. None

of the claims raised in the text of the fouatihended habeas ground of error has been presented to
the OCCA. CompareDoc. 16 at 17-18vith Doc. 11-2 at 44-52.

As his fifth proposition of errasn direct appeal, Petitioner alleged that the cumulative effect
of the errors identified in the direct appeal brighikeed him of a fair trial. (Doc. 11-2 at 53). In
his brief in support of his amended petition, Petiti@®o complains of cumulative error, but offers
a completely different list of trial errors giving rise to cumulative er(Boc. 16 at 18-21). The
claim raised in the text of the fifth amendedbéas ground of error has not been presented to the
OCCA. CompareDoc. 16 at 18-2Wwith Doc. 11-2 at 53-54.

In summary, none of the claims contained i tibxt of Petitioner’s brief in support of his
amended habeas petition has been presented@@@é. Therefore, those claims are unexhausted
and the amended petition is a “mixed petition.” The Court notes that, tinediects of this case
and contrary to Petitioner's argument asserted in response to the motion to dismiss (Doc. 12),

requiring exhaustion may not be futile because Petitioner has an available remedy for his



unexhausted claims: an application for post-caromcrelief filed in Tul@ County District Court,
Case No. CF-2009-3618. Therefore, the futility exception does not apply.

Because Petitioner failed to comply with the Court’s directive to delete his unexhausted
claims resulting in the amended petition being a “mixed petition,” the Court shall grant
Respondent’s motion to dismiss. The amended pefitir writ of habeas corpus shall be dismissed
without prejudice.

Certificate of Appealability

A petitioner seeking relief under § 2254 is reqdito obtain a certificate of appealability
(COA) to appeal a final order. 28 U.S.C. § 223@({A). Pursuantto 28 U.S.C. § 2253, the court
may issue a certificate of appealability “only if #ygplicant has made a substantial showing of the
denial of a constitutional right,” and the court “iodies which specific issue or issues satisfy [that]
showing.” A petitioner can satisfy that standard by demonstrating that the issues raised are
debatable among jurists, that a court could restihe issues differently, or that the questions
deserve further proceedingSlack v. McDaniel529 U.S. 473, 483-84 (2000) (citiBgrefoot v.
Estelle 463 U.S. 880, 893 (1983)). In addition, when the Court’s ruling is based on procedural
grounds, Petitioner must demonstrate that “jurists of reason would find it debatable whether the
petition states a valid claim of the denial ofomstitutional right and thatirists of reason would
find it debatable whether the district court was correct in its procedural rulsigck 529 U.S. at
484.

In this case, the Court concludes that a certificate of appealability should not issue.
Petitioner cannot satisfy the second prong of the required showing, i.e., that the Court’s ruling

resulting in the dismissal of the amended petifmnfailure to exhaust state court remedies is



debatable or incorrect. The record is devoidgyfauthority suggesting that the Tenth Circuit Court

of Appeals would resolve this matter differently. A certificate of appealability shall be denied.

ACCORDINGLY, IT ISHEREBY ORDERED that:

1. The original petition for writ of habeas corpus (Doc. Dadared moot.

2. Petitioner failed to comply with the Courtigrective to delete his unexhausted claims as
raised in his brief in support of the amended petition (Doc. 16).

3. Petitioner's amended petition (Doc. 15), citing the brief in support (Doc. 16), is a “mixed
petition,” containing both exhausted and unexhausted claims.

4. Respondent’s motion to dismiss (Doc. 1Qgrianted.

5. The amended petition for writ of habeas corpus (Doc. Ib¥nsissed without preudice
for failure to exhaust available state remedies.

6. A certificate of appealability idenied.

7. A separate judgment shall be entered in favor of Respondent.

ORDERED THIS 15th day of July, 2015.

JOHN IZDOWDELL
UNITED SYATES DISTRICT JUDGE



