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IN THE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
DANIEL LARAYE HOLMAN,
Petitioner,
Case No. 14-CV-0696-JHP-FHM

V.

JEORLD BRAGGS, JR., Warden,*

N N N N N N N N N

Respondent.

OPINION AND ORDER

Petitioner, a state inmate proceeding pro se, brings this 28 U.S.C. § 2254 petition for writ
of habeas corpus (Dkt. # 1) to challenge his aiions in the District Court of Tulsa County, Case
No. CF-2010-2933, for felony murder, attempted roplégth a dangerous weapon, and attempted
first degree rape. Petitioner claims he is entittefbderal habeas relief because he was deprived
of his Sixth Amendment right to the effective assistance of trial counsel. Respondent filed a
response (Dkt. # 10) to the petition and providesldtate court recordenessary to adjudicate
Petitioner’s claim (Dkt. ## 10, 11, 12). Petitioner did not file a reply. For the reasons discussed
below, the Court shall deny the petition for writ of habeas corpus.

BACKGROUND
In the District Court of Tulsa County, Case No. CF-2010-2933, the State of Oklahoma

charged Petitioner with first degree felony murder (Count I), first degree burglary (Count II),

According to the Oklahoma Department ofrfgations website, Petitioner is currently in
custody at Lexington Correctional Center (LCC). I&ges://okoffender.doc.golgst visited
February 22, 2018. Accordingly, the LCC’s wagl Jeorld Braggs, Jr., is substituted in
place of Robert Patton asirty respondent. Séaile 2(a), Rules Governing Section 2254
Cases in the United States District Couie Clerk of Court shall note the substitution on
the record.
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attempted robbery with a dangerous weapon (Qdlyrdnd attempted first degree rape (Count IV).
O.R., 15-16. Petitioner was tried by a jury, and the following facts were developed at trial.

Around 3:30 a.m. on July 15, 2010, Petitioner and Derreon Carter walked from the Windsor
Village apartment complex to the BrightonrPapartment complex. Tr. 1V, 170, 172-74. Both
apartment complexes are located near 51st and Yale in Tulsa, Oklahoma. Tr. Ill, 7; Tr. IV, 170-71.
Petitioner followed Carter up some stairs and edtiere Elizabeth Craig’s second-floor apartment
through her unlocked front door. .TH, 12; Tr. IV, 173-74. Craig was in her living room when the
two men walked in. Tr. lll, 16-17She testified she had just returrfesim a trip to Taco Bell and
Walgreens and the men entered her apartmatttitworobably 20 seconds” of her return. atl11-
19. Carter “shoved something cold and sharpregdCraig’s] neck,” and shoved her onto the
couch._ldat 20-21. He then asked Craig wherelsd her money, and Craig screamed.at@®?2.
Carter threatened to kill her if she screaragdin, and repeated his demand for money.Cigig
testified she directed Carter’s attention tofase, and Petitioner picked up the purse and “started
carrying it around the apartment.” kt.22-23. At some point, Petitioner “dropped” the purse near
the television. _Idat 29. Craig testified Petitioner also discovered that her boyfriend, Shannon
Chambers, was asleep in the bedroom and “yeliétb Carter, ‘Hey, she’s got somebody in here.”
Id. at 11, 30. Carter continued to hold a weapoairef Craig’s throat and drug her into the
bedroom._Idat 31. For a few seconds, Carter, Crangl Betitioner “stood at the foot of [her] bed”
and “just kind of looked at” Chambers while Chambers continued sleepingt 3d-32.

Carter then drug Craig back to the couch aead her to take off her clothes. Tr. lll, 32-
33. When Craig resisted, he tried to pull off her sweat pantsat BB-35. According to Craig,

Petitioner was “kind of watching, but not participating.” &133. When Craig noticed her purse



was on the floor in front of the television, she tGlarter, “Please, just let me get you my money.”

Id. at 35-36. Carter continued holding a weapon aghagrsthroat and allowed her to crawl to her
purse._ldat 37. Craig testified she reached inside her purse, located her handgun, pointed it in the
general direction of both men, and pulled the triggerati®6-38. Both men jumped on Craig, a
struggle ensued, and Craig fired two more roundsatl@8-41; Tr. IV, 193-94. Chambers, Craig’s
boyfriend, testified he awoke the sound of gunshots and emerged from the bedroom. Tr. Ill, 124-
25. While Chambers wrestled with both men, Csaapd up and waited for “twdear shots.” Tr.

[, 42-44, 126-27; Tr. IV, 194. Craigitimately shot Carter in the back of the head, rendering him
unconscious, and shot Petitioner in the forehead. Tr. Ill, 47-48, 85. Craig kept her gun trained on
Petitioner while she called 911. &\.129-30. Each man sustained two gunshot wounds and both
were taken to a nearby hospital. Tr. lll, 17%-183-85; Tr. IV, 182-87. Carter died from his
injuries; Petitioner survived. Tr. lll, 163; Tr. IV, 108-11.

Craig testified she had never seen eitheteCar Petitioner before the home invasion and

that they entered her apartment suddenly and witiendonsent. Tr. 11,6-20, 49-50. In contrast,
Petitioner testified Craig was sitting on her livimgpm floor when the men entered her apartment,
Carter walked in and sat down near Craig, anglieared to Petitioner that the two knew each other.
Tr. IV, 174-76. Petitioner testified Carter and Qraiegan to argue at some point, he heard a
gunshot, and the two men began struggling with Craig in an attempt to gain control of the gun. Id.
at 177-78. He denied that he had any weapomsiwk entered Craig’s apartment and testified he
did not enter the apartment with the intent to rob or sexually assault Craaj.187-89.

The jury found Petitioner guilty as charged. y118-19. At sentencing, the state district

court dismissed the burglary conviction becauseeitged with the felongnurder conviction. S.



Tr., 17, 19-20. Consistent with the jury’s sentencing recommendations, the court imposed
concurrent prison sentences of life for the neurcnviction, 15 years for the attempted robbery
conviction, and 2.5 years for the attempted rape convictiorat B-20.

After sentencing, Petitioner moved for a newltri®.R., 185. He alleged he had newly
discovered, material evidence that he could not desemvered before trial, namely, evidence that
Craig and Carter knew each other before the home invasiaat. 185-86. In support of his motion,
Petitioner attached an affidavit from Ernest Johnsonatl@i89-90 (Johnson Aff., May 10, 2012).

In the affidavit, Johnson swore he knBetitioner, Carter, and Craig. &t.189. Johnson stated he
accompanied Carter to Craig’s apartment sevienals and, on one occasion about one week before
the home invasion, Johnson heard Craig threaten to kill Carterdlolthson described Craig as a
“pill lady” who was known to sell “tabs” and “barsihd stated that Craig would sometimes give
Carter free pills because she and Carter were datingJolthson also stated he was incarcerated
shortly after the home invasion, but he was released sometime before signing his affidavit. 1d.

In August 2012, the state district court heldearing on the motion for new trial. Mot. Hrg.
Aug. 27, 2012, Tr., 1. Petitioner presented testiynfrom two witnesses: Alan Holman and
Anthony Jones. Idat 2. Holman, Petitioner’s father, testified he attempted to gather information
after the trial that might help Petitioner edistiba connection between Craig and Carterat@-9.
Petitioner’s friend, Tasha Jones, told Hamto speak with Ernest Johnson. dtl8-9. Holman
spoke with Johnson over the phone sadt him a photo of Craig. ldt 9-10. Johnson said he had
information about Craig and heowid be willing to testify. _Idat 9-11. Holman made arrangements
for Johnson to meet with the attorney who filed Petitioner's motion for new triakt D-11.

Anthony Jones testified he heaslortly after the home invasion that Carter had been killed by



“some girl named Veronica.” Mot. Hrg. Aug. 2012, Tr., 14-15. Before Petitioner’s trial, Jones
learned it was Craig who shot Carter. &tl.15-16. Jones testified he attended the trial, heard
Craig’s testimony, knew Craig was lying about knowing Carter, and waited until after the trial to
tell trial counsel that Craig and Carter knew each otherat1ti8-19, 21, 24-25.

At the end of the hearing, the court denietiti®@er’'s motion for new trial. Mot. Hrg. Aug.
27,2012, Tr., 32. The court found esmte of a pre-existing relationship between Craig and Carter
“would certainly be material” and “importdrtb support Petitioner’s trial testimony. _lat 30-31.
However, because that evidence came froreetlpeople Petitioner knew before trial—Ernest
Johnson, Anthony Jones, and Tasha Jones—the court found “the evidence could have been
discovered prior to trial with due diligence.” &t.31. The court further found, in light of Anthony
Jones’ friendship with Petitioner, that Petitioner failed to show a “reasonable probability that had
[the] newly discovered evidence been introducedaidtit would have changed the outcome.” Id.
at 31-3%

Petitioner filed a direct appeal with the Oklale@ourt of Criminal Appeals (OCCA). O.R.,

193. In his appellate brief, Petitioner asserted oogqsition of error: he was deprived of his Sixth
Amendment right to the effective assistance of tansel. Dkt. # 10-1 at 10. He specifically
alleged trial counsel (1) failed to adequately stigate whether there was a pre-existing relationship
between Craig and Carter, (2) presented an imeolh€éefense strategy by suggesting that the men
entered Craig’s apartment by mistake, and (B@dao use readily available evidence recovered

from Craig’s apartment—i.e., an empty tacopyer from Taco Bell—to impeach Craig’s testimony

2 The state district court also noted thatdts unable to assess Johnson'’s credibility because

Petitioner did not call Johnson to testify a tiearing on the motion for new trial. Mot.
Hrg. Aug. 27, 2012, Tr., 31-32.



that the home invasion occurred “less than tweatpsds” after she returnealher apartment. _Id.
at 10-16.

Petitioner also filed an application for an evidentiary hearing on his Sixth Amendment claim.
Dkt. # 10-2. In support, Petitioner provided a second affidavit from Ernest Johnson. Dkt. # 10-2
at 9-11 (Johnson Aff. Nov. 27, 2012). In an unpublisbeler, the OCCA granted the application,
finding “sufficient evidence . . . showing a strong possibility counsel was ineffective for failing to
utilize” evidence that may have impeached Craig'’s credibility and supported Petitioner’s testimony.

Dkt. # 10-5 at 1-2; seRule 3.11(B)(3)(b)(1), Rules of the @khoma Court of Criminal Appeals

Title 22, Ch. 18, App. (2018) (requiring applicaaeking remand for evidentiary hearing to show
“by clear and convincing evidence there is argr possibility trial counsel was ineffective for
failing to utilize or identify the complained-of edce”). As aresult, HFOCCA remanded the case
to the state district court for an evidentiary hearing. Dkt. # 10-5 at 2.

The state district court held the evidentiiearing in August 2013. Evid. Hrg. Aug. 28,
2013, Tr., 1. Petitioner presented testimony froreahvitnesses: (1) Corporal Terrence Campbell
from the Tulsa Police Department, (2pEst Johnson, and (3) trial counsel.aldl-2, 5. The State
presented testimony from Elizabeth Craig. dd2. Following the hearg, the state district court
issued written findings of fact and conclusionta®f (Dkt. # 10-6) based on the evidence presented

at the hearing on the motion for new trial and the evidentiary he&ring.

On federal habeas review, a state cougfal findings are presumed correct unless the
habeas petitioner rebuts that presumption “by clear and convincing evidence.” 28 U.S.C.
§ 2254(e)(1). Because Petitioner has not rebutted the presumption, the Court draws the
following facts directly from the state districourt’s written findings rather than from the
hearing transcripts.



As relevant to Petitioner’'s ineffectivessistance-of-counsel claim, the court found
Petitioner’s father conducted a post-trial investigation, obtained Ernest Johnson’s name from
Petitioner’s friend, and arranged for Johnson to provide an affidavit. Dkt. # 10-6 at 3. At the
evidentiary hearing, Johnson, a convicted felostjfted he knew Petitioner and Carter for a few
years before the home invasion, he recorded music with Petitioner, and he lived in the same
apartment complex as Carter. &.4. Johnson heard about the shooting right after it happened,
went to prison on an unrelated matter some time after the shooting, and was released from prison
in August 2011._Id.No one contacted Johnson on Petitioner’s behalf until after the_trial. Id.

Johnson also identified Craig from a photograginitted at trial and testified he recognized
Craig as one of Carter’s girlfriends. Dkt. # 1at@. Johnson testified he had seen Craig and Carter
together on three occasions before the hamasion: once at a convenience store near Craig’s
apartment and twice when he accompafiader to Craig’s apartment._léHe also testified he and
Carter would go to Craig’s apartmentiatain Xanax and Lortab from Craig. 4t the evidentiary
hearing, Craig “adamantly denied” knowing Catbefore the home invasion or selling pills to
anyone._ldat 7.

Petitioner’s friend, Anthony Jonédearned almost one year before trial that Craig shot
Carter and Petitioner. Dkt. # 10a63. Jones testified he attendled trial and heard Craig testify

at trial that she did not know Carter, but he waitetl after the trial to tellrial counsel he had seen

Craig and Carter together before the home invasion. Id.

4 Anthony Jones is incorrectly referred to as Austin Jones in some portions of the state court
record. _Seee.qg, Dkt. # 10-6 at 3; Dkt. # 10-7 at 6; Dkt. # 10-9 at 3. It is clear, however,
from the remaining portions of the record that the witness referred to is Anthony Jones.
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At the evidentiary hearing, Corporal Campphiestified that after the home invasion law
enforcement officers found (1) a Taco Bell sacKoaig’s couch, (2) one empty taco wrapper inside
the sack along with uneaten food items, and (3) @ppeared to be a Taco Bell napkin beside the
sack. _Idat 3-4. Campbell testified this evidence was consistent with Craig’s trial testimony that
she had just returned home from Taco Bell.atd}. He also testified this evidence could support
a finding that Craig ate one taco afstre returned to her apartment. I@raig testified at the
evidentiary hearing that she had no recollection of having eaten one taco as she drove home from
Taco Bell, but she also testified it would be common for her to do sat 6d7.

Trial counsel testified that before trial hiett but failed to find a connection between Carter
and Craig. Dkt. # 10-6 at 4-5. Specifically, heedied his investigator and legal assistant to search
for a connection through “electronic means.” dtd5. He also spoke with Petitioner’s friends and
relatives, but he found none who knew Craig. Tdial counsel did not recall whether, after the
trial, Jones told him about a connection between Carter and CraigBakkd on trial counsel’'s
testimony, the court found counsel “recognized etudy it would be important to establish some
kind of relationship between Carter and Craighl &commenced a course iolquiry of his client

and others calculated to determine if there vper@ple who could establish that fact.” #d.5-6.

Trial counsel also testified he developed a nunolbeefense strategies before trial. Dkt. #
10-6 at 6. Specifically, trial counsel anticipateekitioner might testify that he and Carter were
invited to Craig’s apartment, but trial counsel cbibt be certain until the close of State’s evidence
whether Petitioner would testify at trial. 1d-he court found that, based on that uncertainty, trial

counsel “attempted to place before the juryphbssibility of a mistakeentry, which could have



raised a reasonable doubt about as to first degree burglary At lithe evidentiary hearing, trial
counsel referred to evidence presented at triabt@screwdrivers were found at the crime scene.
Id. at 6. Trial counsel testified he believed this evidence supported a mistaken-entry defense
because it was plausible Petitioner and Catertered the wrong apartment,” and Craig
“misinterpreted their intentions,” overreacted by shooting the men, “then concoct[ed] a story more
favorable to her, including the screwdrivers.” [dhe court found “[m]juch of this strategy was
dependent upon [trial counsel’s] belief that pgravould not find it likely that a home invasion
robbery would be committed with screwdrivers as the weapaons.” Id.

Armed with these factual findings, the state district court analyzed Petitioner’s ineffective-
assistance-of-counsel claim under Stricklardo-part framework. Dkt 10-6 at 7-9. First, the
court concluded Petitioner “failed to demonstrtat [trial counsel’s] search for witnesses to
corroborate Petitioner's story was so lackiag to fall below an objective standard of
reasonableness.” &t 8. The court reasoned trial counsel not only identified “early on” the
importance of finding evidence linking Craig to Cayrtart also “engagedsstaff, an independent
electronic investigator, his client, [and his] client’s friends and family” in the search for such
evidence._ld.

The court found whether Petitioner demonstrated prejudice was a “closer question.” DKkt.
# 10-6 at 8. The court specifically found the testimony from Jones and Jotvasdisubstantially

impeached” by (1) Jones’ friendship with Petitior{&),Johnson’s status as a convicted felon, and

(3) both witnesses’ failure to come forward wekrorable evidence until after the trial despite their

> In this portion of the state district court’sing, the court twice mistakenly refers to Johnson

as Carter, Petitioner’'s deceased accomplice. Dkt. # 10-6 at 8. Nonetheless, the court’s
meaning is clear from the context of its discussion.
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prior knowledge of a connection between Craig and Carter Ultimately, the court concluded
“[t]he testimonies of Jones and Johnson both sugdedkat their stories had been made up after
their friend was convicted of felony murder.”_lat 9. The court further concluded that “no
reasonable juror would have reasonable doubt as to Ms. Craig’s testimony without objective
evidence pointing to an association of Ms. Craig with [Carter]."ai@-9.

As to trial counsel’s strategic decision to @mtsa mistaken-entry defense, the court noted,
“[s]trategic decisions are virtually unassailableappeal,” and concluded trial counsel’s decision
was not objectively unreasonable. Dkt. # 10-8.aSimilarly, the court concluded trial counsel’s
failure “to cross-examine Elizabeth Craig abouevehshe ate part of hi@raco Bell] meal” did not
render trial counsel’s performance deficient. Tthe court ultimately concluded Petitioner failed
to show prejudice stating, “[n]ei the mistaken entry suggestioor the forgotten taco wrapper
undermine this court’s confidence in the verdict.” Id.

After the state district court issued isitten findings and congsions, the State and
Petitioner filed supplemental appellate briefs. Bke ## 10-7, 10-8. By unpublished summary
opinion filed November 20, 2013, in Case Ne2012-447 (Dkt. # 10-9), the OCCA rejected
Petitioner’s Sixth Amendment claim and affirmed his convictions and sentences.

On November 19, 2014, Petitioner filed the instaabeas petition (Dkt. # 1) and a motion

for an evidentiary hearing (Dkt. # 2).

6 In a previous order, the Court denied Petitioner’'s motion for an evidentiary hearing but
reserved final determination on his requeshding the Court’'s review of the petition,
response, and any reply. Jekt. # 4. Because the state district court held an evidentiary
hearing on Petitioner’s ineffective-assistanéaounsel claim and the OCCA adjudicated
that claim on the merits, the Court findathPetitioner is not entitled to an evidentiary
hearing. _SeeCullen v. Pinholster563 U.S. 170, 185 (201%)If a claim has been
adjudicated on the merits by a state court, a federal habeas petitionevergesme the
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ANALYSIS

Petitioner seeks federal habeas relief on one groumdileges he was deprived of his Sixth
Amendment right to the effective assistance of celmescause trial counsel (1) failed to adequately
investigate the link between Carter and Craigp(sented an incoherent mistaken-entry defense,
and (3) failed to use readily available evidencartpeach Craig’s trial ®gimony. Dkt. # 1 at 5;
Dkt. # 1-1 at 10-16.

The Antiterrorism and Effective Death Penagt (AEDPA) governs federal habeas review
of constitutional claims brought by state prisoners. Z826.S.C. § 2254. Respondent concedes,
and the Court finds, that Petitioner (1) timely filed his habeas petitiond.s8@244(d), and (2)
exhausted available state remedies as to his Sixth Amendment_claich,&2254(b)(1)(A)._See
Dkt. # 10 at 2. Because the OC@djudicated Petitioner’s claim on the merits, this Court may grant
habeas relief only if the OCCA'’s adjudication of that claim

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Fedéaal, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

By design, § 2254(d)’s “standard is diffilt to meet.”_Harrington v. Richte562 U.S. 86,

102 (2011); sealsoBurt v. Titlow, 134 S. Ct. 10, 16 (2013) (emphasizing that § 2254(d) “erects

a formidable barrier to federal habeas reliefdosoners whose claims have been adjudicated in

state court”). And in applying 8§ 2254(d)’s “higthdeferential standard,” the Court must give the

limitation of § 2254(d)(1) on the record that was before the state court. gissdule 8(a)
Rules Governing Section 2254 Cases in the United States District Courts
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OCCA's decision the “benefit of the doubt.” Pinholst&83 U.S. at 181 (quoting Woodford v.
Visciotti, 537 U.S. 19, 24 (2002)). As a result, to obtain habeas relief under § 2254(d), a petitioner
“must show that the state court’s ruling . . . wasasking in justification that there was an error

well understood and comprehended in existing law beyond any possibility for fairminded
disagreement.”_Richteb62 U.S. at 103.

Here, the OCCA correctly identified Strickland v. Washing#86 U.S. 668 (1984), as the

clearly established federal law governing Petitioni@e$fective-assistance-of-counsel claim. Dkt.
#10-9 at 5. Under Strickland defendant must show (1) hauosel’'s performance was deficient
and (2) the deficient performance was prejiadi 466 U.S. at 687. Applying Stricklaritie OCCA
determined Petitioner failed to make either showing. Dkt. # 10-9 at 5-6.

When a state court applies the correct fddema to deny relief, th sole question for a
federal habeas court is whether the statetcapplied the law “in an objectively unreasonable
manner.” Bell v. Cone535 U.S. 685, 699 (2002). A statourt decision “involve[s] an
unreasonable application of clearly established fe¢thy,” if the state court “correctly identifies
the governing legal rule but applies it unreasonably to the facts of a particular prisoner’s case.”

Williams v. Taylor 529 U.S. 362, 407-08 (2000). However, an unreasonable application by the

state court is “not merely wrong; eveie'ar error’ will not suffice.”_White v. Woodalll34 S. Ct.

1697, 1702 (2014) (citing Lockyer v. Andrade88 U.S. 63, 75-76 (2003)).

Standing alone, the Stricklasthndard is “highly defengial.” Knowles v. Mirzayance56

U.S. 111, 124 (2009). Under § 2254(d)(1), this €eueview of whethethe OCCA unreasonably
applied_Stricklands “doubly deferential.”_Idat 123; se@lsoPinholstey 563 U.S. at 190 (noting

that federal habeas court must take a “higtdferential” look at counsel’s performance under

12



Stricklandand through “deferential lens of § 2254(d)” (quoting Mirzayabé&& U.S. at 123 n.2,
124)); Richter562 U.S. at 101 (“The pivotglestion is whether the state court’s application of the
Srickland standard was unreasonable. This is dzife from asking whether defense counsel’'s
performance fell belov@&rickland’s standard.”).

As Respondent points out, Petitioner does not argue that the OCCA unreasonably applied
Strickland SeeDkt. # 10 at 8, n.1. Rather, to supportrieiguest for federal habeas relief Petitioner
relies on the arguments he presented t@BEA in his direct appeal briefs. Sekt. # 1; Dkt. #

1-1. Given Petitioner’s pro se siat the Court liberally construes his arguments as attempting to

satisfy 8 2254(d)(1)’s standard. Skall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991).

Nevertheless, viewing the OCCA’s decisionthwdouble deference, the Court agrees with
Respondent that Petitioner fails to show the OCCA'’s application of Strickkasdobjectively
unreasonable.

In rejecting Petitioner’s Sixth Amendment ctaon direct appeal, the OCCA reviewed the
original record, the trial and post-trial hearingnscripts, the state district court’s findings and
conclusions, and the parties’ briefs. Dkt. # 10-9 at 2. The OCCA determined the state district
court’s findings were supported by the record, ageed with the court’s legal conclusion that
Petitioner was not deprived of his constitutional righhteffective assistance of trial counsel. Id.
at 5-6. Giving “strong deference” to the statstriit court’'s factual findings and applying
Strickland the OCCA reasoned “[t]rial counsel presented a viable defense and thus fulfilled the
function of making the adversarial testing process work.’atld, 6. The OCCA further reasoned

Petitioner failed to show “a reasonable probability . . . that, but for any unprofessional errors by
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counsel, the result of the trial wollhave been different as anyas or omissions by counsel did
not influence the jury’s determination of guilt or sentence.” Id.

Having carefully considered the OCCA'’s d&on, the state-court record, and the arguments
from Petitioner and Respondent, the Court finds nothing unreasonable about the OCCA's application
of Strickland See?8 U.S.C. § 2254(d)(1). The Courtther finds the OCCA'’s decision was not
based on an unreasonable determination of the facts presented in state court proceedihgs. See
§ 2254(d)(2). Thus, the Court denies habeas relief on Petitioner’s Sixth Amendment claim.

CONCLUSION

Because Petitioner has not established that imecustody in violation of the Constitution

or laws or treaties of the United States, the Court denies his petition for writ of habeas corpus.
Certificate of Appealability

Rule 11, Rules Governing Section 2254 Casése United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Addiict court may issue a certificate of appealability “only if the
applicant has made a substantial showing efdanial of a constitutional right.” 28 U.S.C. §
2253(c)(2). When the district court has rejecquktitioner’s constitutional claims on the merits,
the applicant must make this showing by dentrating “that reasonable jurists would find the

district court’'s assessment of the constitutiahgiims debatable orwng.” Slack v. McDanieb29

U.S. 473, 484 (2000). Because the Court finds Beétihas not made the requisite showing, the
Court denies a certificate of appealability.

ACCORDINGLY, IT ISHEREBY ORDERED that:
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The Clerk of the Court shall note the substituf Jeorld Braggs, Jr., Warden, in place of
Robert Patton as party respondent.

Petitioner’s request for an evidentiary hearing (Dkt. # @ised.

The petition for a writ of habeas corpus (Dkt. # Ddsied.

A certificate of appealability idenied.

A separate Judgment shall be entered in this case.

DATED this 9" day of March 2018

Ulited States District Judue
Northern District of Oklahoma
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