Pittman v. American Airlines, Inc. Doc. 29

UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
ANNA MARIE PITTMAN,
Plaintiff,
V. Case No. 14-CV-0728-CVE-FHM

AMERICAN AIRLINES, INC,,

Defendant.

N N N N N N N N N

OPINION AND ORDER

Before the court is defendant’s motion to dissr(Dkt. # 13) and brfeén support. Pursuant
to Fed. R. Civ. P. 12(b)(6), defendant seeks $miis each of plaintiff's six claims--status-based
discrimination under Title VII of the CiMRights Act of 1964, 42 U.S.C. § 2000 et s¢kitle VII);
racial discrimination under 42 U.S.C. § 1981 ;abased discrimination under the Oklahoma Anti-
Discrimination Act, QLA . STAT. tit. 25, § 1101 et seOADA); retaliation under § 1981; failure
to accommodate under the Americans vidteabilities Act, 42 U.S.C. § 12101 et sé§DA); and
retaliation under the ADA--as being waived by ddrand enforceable settlement agreement (the
agreement). Dkt. # 13, at 1. Defendant also arthaplaintiff's hostile work environment “claim”
of discrimination should be dismisske failure to state a claim. ldt 7 n.5. Plaintiff responds that
the agreement is retaliatory and, for that oeasinenforceable. Dkt. # 18, at 1. She concedes that
her hostile work environment theory of liabilityuistenable, but she asserts that she will prove her
discrimination claims under a disparate treatment theory of liabilitgt Idn.1. Defendant has filed

a reply. Dkt. # 26.
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Defendant hired plaintiff, an African#Aerican woman, on November 20, 1989 to be a
building cleaner at its facility in Tulsa County, Oklahoma. Dkt. # 2, at 1, 4-5. In early 2013,
defendant notified plaintiff and her coworkers tttagy would need to pass two examinations to
retain their employment. l@t 5. Plaintiff immediately informeskveral supervisors and an official
of the Transport Workers’ Union Local 514 (thmeion), to which plaintiff belonged, of a severe
disability. Id.at 5-6. To accommodate her disability, ptdf requested to take the examinations
orally and to receive additional support and preparation prior to the examinatiddefdddant
assented to plaintiff's requests. Id.June 2013, plaintiff passed the first of the two examinations.
Id. Defendant, as it had agreed, provided plaimtith additional support and allowed her to take
the examination orally. Idin October and November 2018rior to the second examination,
defendant provided other employees with study materials and, for some individuals, personal
training. 1d. Plaintiff requested such assistance in November 2013, but she received none. Id.
Plaintiff verbally informed her supervisor tisdte suspected defendant’s unwillingness to assist her
related to her status as a black womanaid.. Defendant did not respond to plaintiff's statement.
Id.

On or around December 6, 2013, plaintiff underwent a medical procedure, for which
defendant had previously approved her absence from womRlditiff, “groggy from the doctor
administered drugs and medicine,” nevertheless tegp¢o work and asked her supervisor if there
was a task she could perform while medicatednistead, her supervisor and other representatives
of defendant told plaintiff that she would beu&ed to take the second examination immediately.

Id. When plaintiff informed them that she had been given no preparation materials and was currently



medicated, the representatives informed her that failing the examination would have no
consequences to her employmentalid8. They stated that she would simply be allowed to study
and then retake the examination if she did not pasBdspite objecting initially, plaintiff agreed

to take the examination. Id.

During the examination, plaintiff mispronounced the names of two chemicals used in her
duties as a building cleaner. Tthe individuals conducting the @xination asked her to pronounce
the names a second time, and gdlffiagain mispronounced them. ldt 8-9. After conferring, the
examiners informed plaintiff that she was terminatedati®. Although plaintf protested that she
had not been given preparation materials, thatveds medicated, and that she had been told that
there would be no negative consequences to a failed examination, the examiners required plaintiff
to report to the Human Resources departmeobmaplete defendant’s termination procedures. Id.
Plaintiff informed those present that she believed the termination “was a setup because she was a
black female and had complained about discrimination” to her supetrvisor. Id.

Plaintiff spoke to a union representative that day, telling him that she believed the firing was
the result of discrimination, and the union representative advised her to return to wairR- 1d.
Neither the union representative nor any of defendant’s representatives met with plaintiff that day
after she returned to work. ldt 10. Plaintiff reported to work the next day, but after a short time
she was informed that she had been terminated and was escorted from the premiseforid.
thereafter, a union representative secured plaintiff's reinstatemeat.l1d. However, defendant
refused to provide plaintiff with a “restart ddteneaning a date on which plaintiff could resume
paid employment with defendant, in December 2013 or the beginning of January 2@stald.

result, plaintiff was unable to receive unemployment benefits--because of her reinstatement, she was



considered employed--but also unable to earn wagd3efdndant also denied plaintiff permission
to use her employee flight benefits during this timeatdl1-12.

On January 16, 2014, the parties signed the agreemestt 12l. The agreement, addressed
to a union representative, begins by stating thst|ifn response to [his] letter dated December 11,
2013.” Id.at 34. Before providing the terms, the agrertasserts that it “constitutes complete and
full settlement on behalf of all parties . . . [and] is applicable to this case / individual only and forms
no precedent or basis for any grievance or settiésraising out of angther grievances now or
in the future.” Id.at 34. As part of the tesof the agreement, plaintiff would be allowed to return
to work and would have ninetjays to prepare for and pass the examination that she previously
failed. 1d. Her time away from work would “be considered an [a]dministrative leave” for which
plaintiff would receive no pay. Id'he agreement states that it “does not constitute a waiver of any
contractual right held by [plaintiff] under the terms of the American Airlines/TWU Collective
Bargaining Agreement.” IdAs part of the agreement, plaintiff acknowledged that she “has had
sufficient time in which to review and seek diaation” of the agreement and that she both
understood and voluntarily entered into the agreemenfthielagreement concludes by stating that
itis a “complete, final and binding settlement ofaditters related to the present dispute concerning
[plaintiff’'s] performance record and his [sic]tfue employment status with [defendant].” & 35.
The document bears the signatures of plaintiff, a representative from the union, and a representative
of defendant. Idat 35. The agreement has a printed dadanuary 6, 2014 on its first page, and a
handwritten date of January 16, 2014 above the parties’ signhatuis34d35. Prior to signing the
agreement, plaintiff reiterated her belief that dent’s treatment of her was discriminatary. Id.

at 13. After signing the agreement, plaintiff resumed her employment on January 24, 2014. Id.



.
In considering a motion to dismiss under RL2¢b)(6), a court must determine whether the
claimant has stated a claim upon which relief may be granted. A motion to dismiss is properly
granted when a complaint provides no “more than labels and conclusions, and a formulaic recitation

of the elements of a causeaition.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). A

complaint must contain enough “facts to state arctairelief that is plausible on its face”and the
factual allegations “must be enough to raise a right to relief above the speculative_level.” Id.
(citations omitted). “Once a claim has been statdgtjuately, it may be supported by showing any
set of facts consistent with th#egations in the complaint.” Iet 562. Although decided within an

antitrust context, Twomblyexpounded the pleading standard for all civil actions.” Ashcroft v.

Igbal, 556 U.S. 662, 684 (2009). For the purpose dfingathe dismissal determination, a court
must accept all the well-pleaded allegations of the complaint as true, even if doubtful in fact, and
must construe the allegations in the ligtdst favorable to the claimant. Twomjbhp0 U.S. at 555;

Alvarado v. KOB-TV, LLG 493 F.3d 1210, 1215 (10th Cir. 200Moffett v. Halliburton Energy

Servs., InG.291 F.3d 1227, 1231 (10th Cir. 2002). Howewerpurt need not accept as true those

allegations that are conclusory in nature. Erikson v. Pawnee Cnty. Bd. of Cnty. CoP&8'Fs3d

1151, 1154-55 (10th Cir. 2001). “[C]onclusory allegas without supporting factual averments are

insufficient to state a claim upon which relief can be based.” Hall v. Bellé8mF.2d 1106, 1109-

10 (10th Cir. 1991).



[,
Defendant argues that all of plaintiff's claims were included in the agreement and that the
agreement should be enforced to bar the present litigadeh.# 13, at 1. Plaintiff responds that
the agreement is retaliatory and therefore shoulaoher claims. Dkt. # 18, at 3. Thus, the Court
must determine if all of plaintiff's claims wenrgcluded in the agreemeand if the agreement may
be enforced.
“A settlement document is a contract andaestrued using ordinary principles of contract

interpretation.? Anthony v. United State987 F.2d 670, 673 (10th Cir. 1993); see &lsobett v.

Combined Commc’ns Corp. of Okla., In654 P.2d 616, 617 (Okla. 1982) (“A release is a

contract.”). Under Oklahoma law tlhe language of a contract is to govern its interpretation, if the

! Under Rule 12(d), a motion to dismiss undeleR12(b)(6) must be converted to a motion
for summary judgment if “matters outside fleadings are presented to and not excluded
by the court.” ED. R.Civ. P. 12(d). However, “[i]n evaluating a Rule 12(b)(6) motion to
dismiss, courts may consider not only the complaint itself, but also attached exhibits, and
documents incorporated into the complaint by reference.” Smith v. United, S&itds.3d
1090, 1098 (10th Cir. 2009) (citations omitted). The agreement is attached to the complaint,
and plaintiff refers to and quotes tagreement throughout the complaint. &ée& # 2, at
34-35. Thus, the Court may consider thesagnent without converting defendant’s motion
to a motion for summary judgment.

2 In her response, plaintiff argues that defendanitation to cases discussing “unremarkable
generalcontract principles” are inapposite because those cases were not decided in the
employment law context. Dkt. # 18, at 3-4 (emphasis in original). However, the Tenth
Circuit has clearly stated that “[i]ssues involving the formation, construction and
enforceability of a settlement agreement arelvesikby applying state contract law.” United
States v. McCall235 F.3d 1211, 1215 (10th Cir. 2000).defendant points out, the Tenth
Circuit has employed general principles of state contract law to determine whether
settlement agreements should be enforced in the context of federal employment
discrimination claims. Sé#/alters v. Wal-Mart Stores, In&03 F.3d 1167, 1172 (10th Cir.
2013) (applying Oklahoma contract law); Defopiv. Child Dev. Serv’s of Fremont Cnty.

261 F. App’x 75, 78-79 (10th Cir. 2008) (unpubksl) (applying Wyoming contract law).
Thus, cases discussing Oklahoma contract law are appropriate.
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language is clear and explicit, and does not involve an absurdity R, STAT. tit. 15 § 154. “A
contract must be considered as a whole so gs/éoeffect to all its provisions without narrowly

concentrating upon some clause or languagentake of context.” Lewis v. Sac & Fox Tribe of

Okla. Housing Auth.896 P.2d 503, 514 (Okla. 1994). “The terms of the parties’ contract, if

unambiguous, clear, and consistent, are acceptediipthin and ordinary sense, and the contract
will be enforced to carry out the intention of fh&rties as it existed #te time the contract was

negotiated.” Dodson v. St. Paul Ins. (12 P.2d 372, 376 (Okla. 1991); see &&80A . STAT. tit.

15 § 160. “When a contract is reduced to writing, the intention of the parties is to be ascertained
from the writing alone, if possible . . . 'kOA. STAT. tit. 15, § 155. “Interpretation of contracts, and

whether they are ambiguous, are matters of lawhi® court to determine.” Livesay v. Shoreline,

L.L.C.,31P.3d 1067, 1070 (Okla. Civpp. 2001) (citing Osprey L.L.C. v. Kelly Moore Paint Co.

984 P.2d 194 (Okla. 1999)).

Defendant argues that the agreement is urguobis and operates as a waiver of plaintiff's
claims. Dkt. # 13, at 4-5. Plaintiff does naldaess defendant’s argument about waiver, arguing
instead that the agreement is liatary and, therefore, unenforceabl&he agreement states that
it “constitutes complete and full settlement on behadligsarties . . . [and] is applicable to this case
/ individual only and forms no precedent or basisfor grievance or settlements arising out of any
other grievances now or in the future.” Dkt. # 2, at 34. It also states that it “does not constitute a
waiver of any contractual right held by [plaffj under the terms of the American Airlines/TWU

Collective Bargaining Agreement.” |tt.concludes by stating that “[a]cceptance of the terms and

3 As the Court finds that waiver, at thisge on a Rule 12(b)(6) motion, does not necessitate
dismissal, the Court need not address plaintiff’'s argument.
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conditions of this [a]greement . constitutes acknowledgment thiais [a]greement is complete,
final and binding settlement of all matters relatedhe present dispute concerning [plaintiff]’'s
performance record and his [sic] future employment status with [defendangt”38.

The agreement is simple and unambiguous, and itincludes all of plaintiff's claims. Although
the agreement does not explicitly state that planaives all claims arising from her termination,
the terms demonstrate that such was the intent of the parties. The agreement twice states that it is
a full settlement of the dispute between the partd the second statement elaborates that the
dispute concerns plaintiff's “performance reg¢@nd . . . future employment status.” &.34, 35.
Furthermore, the agreement “does not constitute a waiver of any contractual right” under the
collective bargaining agreement between defendant and the uniat. 3d. The exclusion of
potential contract claims from the agreement shibnat the parties intended all other possible claims

arising from plaintiff's grievance to be included in the agreemenCfoiss Country Land Servs.,

Inc. v. PB Telecomms., In@276 F. App’x 825, 839 (10th Cir. 2008When the plain language of

the contract and intention of the parties are coupled with the doctrine of expraasgstexclusio
alterius it is apparent that the contract intenddiierentiate between subcontractors . . . and
service providers.”). The complaint sets forthdaims for relief, all of which rest on defendant’s
alleged discrimination against plaintiffrdugh her examination and termination. &de. # 2, at
14-27. The complaint alleges no events, other thantgfa return to work, that occurred after the
signing of the agreement and that ebbk the basis for her claims. Sdeat 13. Although the
complaint is silent as to whether plaintiff filed any written grievance, it alleges that she made oral

statements asserting discrimination at several points, including directly after the examination and



at the signing of the agreement. &9, 12, 13. Thus, all of plaiffts claims were intended to be
settled by the agreement.

As all of plaintiff's claims are included inghagreement, the Court must next determine if,
on a Rule 12(b)(6) motion, the agreement necessitisenissal of plaintiff's claims. Dkt. # 13, at
5-7. The Tenth Circuit has held that “[b]othl& VIl and section 1981 employment discrimination
claims may be waived by agreement, but the @rao¥ such claims must be knowing and voluntary.”

Torrez v. Pub. Serv. Co. of N.M., In®08 F.2d 687, 689 (10th Cik990). Such waivers “are not

lightly to be inferred.” 1d(citing Watkins v. Scott Paper C630 F.2d 1159, 1172 (5th Cir. 1976)).

To help courts determine whether a waivéniswing and voluntary, the Tenth Circuit has provided
a list of factors to be considered under the totality of the circumstances:

(1) the clarity and specificity of the reledanguage; (2) the plaintiff's education and
business experience; (3) the amount of golaéntiff had for deliberation about the
release before signing it; (4) whethetlgmtiff knew or should have known his
rights upon execution of the release; (5) wkefplaintiff was encouraged to seek,

or in fact received benefit of counsé) whether there weaan opportunity for
negotiation of the terms of the Agreementd (7) whether the consideration given

in exchange for the waiver and accepted by the employee exceeds the benefits to
which the employee was already entitled by contract or law.

Id. at 689-90. Although the Tenth Cuit has not addressed the issue, this Court has previously

extended Torreto include ADA claims. Holmes. Sw. Reg’l Med. Ctr., IncNo. 12-CV-225-CVE-

PJC, 2012 WL 4473085, at *3 (N.D. Okla. Sept. 26, 2012). No court appears to have addressed
waiver in the context of an OADA claim, bubhder Oklahoma law a waiver “must be voluntary,

intentional, and knowing.” Hall v. Duncan Sav. & Loan Ass820 P.2d 1360, 1362 (Okla. Civ.

App. 1991) (citing Faulkenberry v. Kan. City S. Ry. G2 P.2d 203 (Okla. 1979)). As Oklahoma

courts have not outlined any specific method alyzing waiver under this standard, the Court will



use the_TorreZactors to determine whether the agreatmnecessitates dismissal of plaintiff's
OADA claim as well.

As discussed above, the agreement is @edrunambiguous, and so the first Toffieezor,
concerning the clarity of the language in thewsg favors defendant’s argument. The complaint
is silent as to plaintiff's education and business experience, the secondfdciwezand this factor
cannot be resolved based solely on the allegaitioi® complaint. The third factor, the amount of
time given for deliberation, also cannot be restblvidhe agreement bears a printed date of January
6, 2014, and a handwritten date of January 16, 2014t B#-35. Based on these dates, defendant
argues that plaintiff had ten dapswvhich to consider the agreement. Dkt. # 13, at 6. However, there
are no facts in the complaint to support that pitivvas presented with a copy of the agreement on
January 6, 2014. Moreover, the complaint allegeglaaitiff was “forcedo sign [the agreement]
that day,” implying that she had only one daydasider the agreement. Dkt. # 2, at 13. The Court
cannot resolve this factual dispute when ruling on a motion to dismiss, based solely on the
allegations of the complaint.

The fourth factor, whetheaaintiff knew or should havknown of her rights upon signing
the agreement, is apparent both from the te#t@fgreement and the basfythe complaint. The
agreement states that it is a complete settlewfealt claims related to plaintiff's “performance
record and . . . future employment status.” Dkt. # 2, at 35. According to the complaint, defendant
informed plaintiff prior to the signing of the aggment “that she would not be given a restart date
unless she signed away her right to file an EEED&rge, seek damages, and bring a lawsuit.” Id.
at 13. Thus, plaintiff would have known thatdigning the agreement she would waive her ability

to bring claims related to her termination. This factor favors defendant’s position.
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The fifth factor asks whether plaintiff received or was encouraged to seek the advice of
counsel, and this is “[o]ne of the most import@ators when considerirge validity of a waiver.”

Loden v. Blue Cross & Blue Shield of Okl&lo. 11-CV-0673-CVE-TLW, 2013 WL 5207238, at

*4 (N.D. Okla. Sept. 13, 2013). The complaint alleges paintiff was “[u]nable to seek the advice
of counsel” prior to signing the agreement. DkR,#t 13. It is not apparent from the complaint
whether plaintiff's lack of counsel was the resiilher own decision to forgo such counsel or some
other reason, such as a lack of time to secow@sel. The Court cannot conclusively determine at
this stage of the case if plaintiff was permitted or encouraged to seek the advice of counsel.

The sixth Torrefactor asks “whether there was@portunity for negotiation of the terms
of the [a]greement.” Torre®08 F.2d at 690. The agreement is addressed to a union official and
opens by stating that it is “[ijn response tes[Hetter dated Decembéd, 2013.” Dkt. # 2, at 34.

This implies that the agreement was the result of negotiation between defendant and the union.
There is no indication in the cotat or the agreement that plaintiff was a participant in the
negotiation, and the complaint characterizes the agreement as “a take-it-or-leave-it [s]ettlement
[algreement.” Idat 12. At a minimum, there is a dispute@svhether plaintiff participated in the
negotiation of the agreement, whether personallyithr union representation and, as a result, this
factor cannot be resolved on a motion to dismiss.

The seventh and final factor outlined_in Toreesks whether “the consideration given in
exchange for the waiver and accepted by the employee exceeds the benefits to which the employee
was already entitled by comatt or law.” Torrez 908 F.2d at 690. Defendant argues that the
agreement “included significant benefits for [plaintiff] -- [defendant] reversed [plaintiff's]

termination and returned her to work.” Dkt. # 13, at 7. However, the complaint alleges that

11



“[b]ecause [defendant’s] termination of [plaintiff] violated even the collective bargaining agreement,
days after her . . . termination [the] union was able to secure her reinstatement.” Dkt. # 2, at 11.
Thus, according to the complaint, defendant reace@aintiff’'s termination prior to the signing of

the agreement. What plaintiff received in exchaiogéhe waiver of her claims, then, was a restart
date. This does “exceed]] the benefits to which [plaintiff] was already entitled,” TO082.2d

at 690, and so the seventh factor favors defendant’'s argument that the waiver was knowing and
voluntary, if not as strongly as defendant suggests.

To determine whether a particular waileknowing and voluntary, the Tenth Circuit has
set out seven factors for courts to consideralé89. Under the totality of the circumstances, and
bearing in mind that defendant has moved to dismiss pursuant to Rule 12(b)(6), the Court cannot
resolve many of the Torréactors, making dismissal inappropriatehis time. Thus, the Court will
not dismiss all of plaintiff's claims pursuant Rule 12(b)(6) on the basis that the claims are
foreclosed by the agreemént.

V.

Defendant argues that plaintiff has failedotovide a “short and plain statement” of any
hostile work environment claim and, thus, any stleim should be disresed. Dkt. # 13, at 7 n.5.
Plaintiff responds that she will not pursue a hostidek environment theory of liability, but that no
discrimination claim should be dismissed becaesgh will be proven by other means. Dkt. # 18,

at 1 n.1. The only reference to a hostile work envireminm the complaint comes in plaintiff’s first

The Court’s decision not to dismiss for faguto state a claim upon which relief can be
granted is based solely on the allegatiorthéncomplaint, as is required for motions under
Rule 12(b)(6). SeBell Atl. Corp. v. Twombly 550 U.S. 544, 555 (2007)eb. R.Cv. P.

12(d). It does not preclude reassertion of the waiver argument in a motion for summary
judgment, after discovery has been completed.
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claim for relief, which alleges discrimination in vaion of Title VII. Dkt. # 2, at 15. The complaint
includes the following: “Plaintiff expressly resentés right to pursue a hostile work environment
theory of liability, or any other applicableitleé VII theory of liability. Notwithstanding this
reservation, [plaintiff] currently pursues the disparate treatment theory of liability.” 1d.

“A claim may be dismissed pursuant to FediRE. 12(b)(6) when ‘the claim is premised

upon an unrecognized legal theory of liability or the complaint fails to contain sufficient facts, either

direct or inferential, that support each element of a legally cognizable claim.” Glenn v. City of
Tulsg No. 12-CV-18-GKF-PJC, 2012 WL 3061483, a(kkD. Okla. July 26, 2012) (quoting Debt

Exchange, Inc. v. BlounNo. CIV-07-788, 2008 WL 548827, at *2 (W.D. Okla. Feb. 26, 2008)).

Here, the complaint states that plaintiff will prove her Title VII discrimination claim under either
a hostile work environment or disparate treatnibabry of liability. Each of these theories of

liability is recognized. SeStinnett v. Safeway, Inc337 F.3d 1213 (10th Cir. 2003) (outlining the

requirements of each theory of liability). Defendant argues that the complaint fails to allege facts
sufficient to support a hostile work environment ttye®kt. # 13, at 7 n.5. Plaintiff agrees that she
will not pursue a hostile work environment theorypa#g of her Title VII chim. Dkt. # 18, at 1 n.1.
Defendant does not argue that the complaint failsllege sufficient facts to support a Title VII
discrimination claim under a disparate treatmentrthebliability. Thus, plaintiff's Title VII claim
should not be dismissed for failure to state a claim upon which relief can be granted.

IT ISTHEREFORE ORDERED that defendant’s motion thismiss (Dkt. # 13) is hereby
denied. Defendant is directed to file it answeiplaintiff's complaint (Dkt. # 2) no later thaviay
29, 2015.

DATED this 15th day of May, 2015. C/éw,e_ 7/ Eg/f{ =7

CLAIRE V. EAGAN UJ
UNITED STATES DISTRICT JUDGE
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