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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

TOSHA SEATON, individually, et al.,

Plaintiff s,

STATE OF OKLAHOMA, ex rel. THE
DEPARTMENT OF HUMAN SERVICES,
etal.,

)
)
|
V. ) Case No. 1&V-780-JEDPJIC
)
)
)

)
)
Defendans. )

OPINION AND ORDER

Before the Court is defendaf@klahoma Department of Human Servic&otion to
Dismiss(Doc. 46) defendants Ed Lake, Betty Camacho, Melissa Jones, Rob8&dh€er, and
Nicole Little’s Motion to Dismiss (Doc. 47), and defendants Realation Community Services of
Oklahoma, Inc., Mark Jackson, andwdda EvariPartial Motion to Dismiss Counts Four, Five,
Six, and Eight of PlaintiffsFirst AmendedComplaint (Doc 48). Plaintiffs have opposed each
motion.

Background

Plaintiffs ToshaSeatonand James Seaton filed this lawsuit individually and as marent
and next friend of their minor children A.S. and R.S., atite Estate ofChristopherSeaton to
recover fordamages resulting from the death of tre@venyearold son, Christopher Seaton
Christopher diean April 7, 2013 aftehe wasstruck by three vehicles while attempting to cross
Interstated4 on foot. (Id. at 2, { 3). Plaintiffs First Amended Complaint namas defendants
the Oklahoma Department of Human ServigeBPHS"), individual DHS employeesEd Lake,
Betty Camacho, Melissa Jones, Robert C. Scheer, and Nicole Little (“individd&

defendants”),Realations Commmunity Seces of Oklahoma, Inc(*RCSOK), individual
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RSCOK employeesMark JacksonAlmeda Evansand John Does 1, 2, and @individual
RSCOK defendants), Gordon David GuthriendPatrick Adam Guthrie (Id. at3, 17 7#21).

Christopher R.S., and A.Swere placedin defendanDHS's custodyon May 7, 2009,
following reports of sexual abussy an older sibling. I€. at 2, T 1id. at 9, 1 2&87). At the
time of his death, Christopher was under the cagetdndanRSCOK, a fotprofit group home
under contract witlbHS, and had been iDHS custody for almost four yearqId. at 2, T 1)
After he wasplaced inDHS custody, Christophewas diagnosed with posttraumatic stress
disorder, depression, oppositional defiant disorder of childhood, and attention deficit
hyperactivity disrder, combined type, moderatgd.).

From the time Christopher walirst placed inDHS custody on May 7, 2009 until his
death,he wasplaced in various facilities and admitted to various programs, sutire &Sedar
Ridge Hospital Acute€CareProgram for Childrenthe Cedar Ridge Residential Treatment Unit,
foster care hongtrial reunification pans with his parents and grandparentdTEGRIS Mental
Health Willow View inpatient carethe INTEGRIS Mental Health Star Prograand finally,
RSCOK. During the time Christopherwas underDHS custody, heattempted to run away
several timeswas known to bea flight risk, and wasalso placed on absent without leave
(“AWOL") status. In fact,as early as May 200&hen Christophemwas admitted tahe Acute
CareProgram at Cedar Ridge Hospitahvas reported that he had attempted to run away from a
foster home and/or shelter, as well as his schoml. af 9, § 30). On June 19, 20Q9vhile
attending a familycounseling session, Christopher ran away and crossed four lanes of traffic.
(Id. at9, 1 33. An ISP Progress Report dated June 29, 2010sdtade Christopher was having

“weekly runaway episodés(ld. at9, § 37). Christopher wadaced onPAWOL precaitionsfor

! Defendant Gordon David Guthrie wdsmissedas a defendant on October 14, 201Boc.
62).



most of July 2010 while at INTEGRIgecause he would run from staffid. at 10, { 3). On
January 9, 2011, Christophattempted to flea DHS group homehree times(ld. at 11, { 45).
Christopher was often placed on AWOL risk during the nearly thirteen months hia wees
INTEGRIS Mental Star Progran{ld. at 12, | 48).

On April 7, 2013,Christopherran away from thgroup homewith another minor under
defendant RSCOK'’s careThey were chased by the group home staffer on duty and two group
home residents Christopher attempted to cross wesind Interstate 44, tripped on a concrete
median, and was hit by three vehicldde died at the scendld. at 12, { 50). At the time the
lawsuit was filed A.S. and R.Swere still in DHS custody. Id. at 13, 56). Plaintiffs allege
that DHS haspushed” for termination ofames and Tosha Seatoparental rightdollowing
Christophers death andalso that a DHS employdhreatenedhattheir children wouldemain
in DHS custody if they proceeded witiis lawsuit. (d. at 13,11 5657).

Plaintiffs lawsuit asserts the followingauses of action(1) deliberateindifference of
Christopher Seatos substantive due process rights in violation of the Fourteenth Amendment
by the individual DHS and RSCOK defendantzder42 U.S.C. 8 1983(2) negligent hiring,
training, and supervision YHS; (3) DHS and individualDHS defendantsnegligent placement
of Christopher Seatom RSCOK; (4)negligent oversight of Christopher Sed®rmrcare and
custodyby RSCOKand the individual RSCOKdefendants(5) negligent hiring, training, and
supervision by defendant RSCOK and the individual RSCOK defendants; (6) RSG@&ch
of its third-party beneficiary contract witbHS; (7) negligent driving bydefendants Gordon
David GuthrieandPatrick Adam Guthrieand(8) wrongful death pursuant to Okla. Stat. tit, 12

8 1053, against all defendantkastly, plaintiffs seela declaratory judgmeratgainst DHS and



injunctive relief against all defendant@d. at 30, § 146). Plaintiffssuit requests compensatory
and punitive damages, in addition to attorsdgesunder 42 U.S.C. § 1988Id( at 31).

Legal Standard

Each maibn argues that dismissal is appropriate pursuant to Rule 12(b)(6) Bétlezal
Rules of Civil Procedure. In considering a Rule 12(b)(6) dismissal motion, a court mus
determine whether the plaintiff has stated a claim upon which relief may Hedy@eeFed. R.
Civ. P. 12(b)(6). The Federal Rules of Civil Procedure require “a short and plamestate the
claim to show that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). Theatomplst
provide “more than labels and conclusionsl @ formulaic recitation of the elements of a cause
of action.” Bell Atlantic Corp. v. TwombJy550 U.S. 544, 555 (2007). The standard does “not
require a heightened fact pleading of specifics, but only enough destité a claim to relief that
is plausible on its face,” and the factual allegations “must be enough to raise a&orighief
above the speculative levelld. at 55556, 570 (citations omitted). Th&wombly pleading
standard is applicable to all civil actionSee Ashcroft v. Igbab56 U.S. 662, 684 (2009). For
the purpose of making the dismissal determination, a court must accept alllth#eaded
factual allegations of the complaint as true, even if doubtful, and must construe tagcaltem
the light most favorable to the plaintiffSeeTwombly 550 U.S. at 555Alvarado v. KOBTYV,
L.L.C, 493 F.3d 1210, 1215 (10th Cir. 2007).

Discussion

Defendant Oklahoma Department of Human ServicésMotion to Dismiss(Doc. 46)

DefendantDHS's Motionargues that the causes of actions relevalH®& in the First
Amended Complaint should be dismissed on three grounds. BPHS,argues thaEleventh

Amendment immunity bars actions agaibdiS for money damages. Second, the Oklahoma



Governmentallort Claims Act, Okla Stat. tit. 58 151, et seq.exemptsDHS from tort liability
to plaintiffs. Lastly, DHS argues thaplaintiffs are not entitled to any declaratory judgment
againstDHS. (Doc. 46 at 5).To be clearthe only counts pertaining tOHS are Count Two
(negligent hiring, training, and supervisipi@ount Three (negligent placement of Christopher
Seaton in RSCOK)and Coun€g&ight (wrongful death pursuant to Okla. Stat. tit, $21053) in
addition toplaintiffs’ request for declaratory and injunctiveieg

A. Eleventh Amendment Immunity

“The Eleventh Amendment is a jurisdictional bar that precludes unconsentednsuits i
federal court against a state and arms of the statéagoner Cty. Rural Water Dist. No. 2 v.
Grand River Dam Auth.577 F.3d 1255, 1258 (10th Cir. 2009) (affirming district ceurt
dismissal of plaintiffs claims against state agency based on Eleventh Amendment immunity).
The Tenth Circuit has held thBHS is an arm of the State of Oklahoma entitled to Eleventh
Amendment ImmunityMcKinney v. State of Oklahon@225 F.2d 363, 365 (10th Cit991) In
their Response,laintiffs concede thaDHS enjoys immunity under the Eleventh Amendment
andthereforestate they will not pursuany claim of money damages agaiid#tS. (Doc. 56 at
6). Given plaintiffs concessionDHS's Motion is granted on this ground.

B. State Tort Claims under theOklahoma Governmental Tort Claims Act

DHS next argues thait is exempt from liability for plaintiffs tort causes of action
(Counts Two, Three, and Eight) based on four of the exemptions to sovereign immunity under
the Oklahoma Governmental Tort Claims A&kla Stat. tit. 51 § 15t seq.(*OGTCA").
(Doc. 46 at 10). Plaintiffs respond that none of the statutory exemptions cited by DHS are

applicable tothe facts of thisase. (Doc. 56 at 710). In their ReplyDHS argues thatigen



plaintiffs’ concession that the Eleventh Amendment applies to D#gntiffs’ tort claims
against DHSare barred as a matter of laypDoc. 60 at 23). The Court agrees with DHS.

The OGTCA allows plaintiffs to recover against state governmental entities for their
negligence.SeeSmith v. City of Stillwatei328 P.3d 1192, 1198 (Okla. 2015ubject to certain
enumerated exceptionfiet GGTCA adopts the doctrine afovereign immunity.Okla. Stattit.
51, 8§ 152.1(AXB). The Tenth Circuit has held, however, that “[tihaiver of immunity in the
OGTCA extends only to the State of Oklamds immunity in its owm courts.” Harris v.
Oklahoma Office of Juvenile Affaiex rel. Cent. Oklahoma Juvenile Ctr519 F. Appx 978,
980 (10th Cir. 2013junpublished). Moreover,the OCTGAexplicitly states that “it is not the
intent of the state to waive any rights undee Eleventh Amedment to the United States
Constitution.” Okla. Stattit. 51, § 152.1B). It follows then, thaéven though a state actoray
not be entitled t@overeign immunity, the Eleventh Amendmeah bar the same claiagainst a
state actor in federal couttujan v. Regents of Univ. of Californi@9 F.3d 1511, 1522 (10th Cir.
1995) (“The fact that the Regents may not be immune from suit in state court undptgziat
sovereign immunity does not mean that federal courts can exercisecfisisdiver[plaintiffs’]
statelaw claims consistent with the Eleventh Amendnignt

As discussed above, there is no dispute BdE is entitled to Eleventh Amendment
immunity. The Courtthusconcludes that plaintiffsstate tort claims against DHS are barred as a
matter of law regardless of the OGTCASeeHarris, 519 F. Appx at 980 (10th Cir. 2013)
(unpublished) rejecting appellans argument under OGTCA araffirming district courts
dismissal of a state law neggince claim against the Oklahoma Office of Juvenile Affaarsed
on Eleventh Amendmenimmunity). Accordingly, CounfTwo is dismissed in its entirety, and

Counts Three and Eight are dismissed as to DHS.



C. Request forDeclaratory Judgment

DHS's last argument in favor of dismissal is that plaintiffs have not alleged sufficient
facts to support their claim for declaratory reliéDoc. 46 at 1314). Plaintiffs First Amended
Complaint requests “a declaratory judgment that declares that DHS has failed to allocate
necessary and adequate funding such that DHS, through its employees, wag nhotnadét
regulatory and legislative requirements regarding appropriate superviprotection and
oversight of minors like ChristopheA.S. and R.S, pursuant to the Oklahoma Declaratory
Judgment Act, Okla. Stat tit. 12, § 168fLseq. and the federal Declaratory Judgment,A23
U.S.C. § 2201. (Doc. 44t 3Q 1 146.

In support of its argumenBHS points toplaintiffs’ failure to allege the existence of a
justiciable controversy between plaintiffs abHS. (Doc. 46 at 15). In responseplaintiffs
contend thabecause A.S. and R,3vho are parties to this lawstiitroughtheir parentsremain
in DHS custody and thuthere exists a legally protectable interest in a controversy ripe for
judicial determination.(Doc. 56 at 11).

The Oklahoma Declaratory Judgment Atiows a district court to,ifi cases of actual
controversy, determine rights, status, or other legal relations . . . provided hothaver court
may refuse to make such determination where the judgment, if rendered, woedmoate the
controversy, or some part thereof, giving rise to the proceedi@gla. Sat tit. 12,8 1651. The
Oklahoma Supreme Court haeld thatdeclaratory relief dependaupon the existence of a
justiciable controversy which “refers to a lively case or controversy between antagonistic
demands.'House of Realty, Inc. v. City of Midwest Citp9 P.3d314, 318 (Okla2004). The

FederalDeclaratory Judgment Agirovides that[ijn a case of actual cordversy within its



jurisdiction . . . , any court of the United States. may declare the rights and other legal
relations of any interested padgeking such declaration.” 28 U.S.C. 2@).

Construing the facts in a light most favorable to plaintiffee facts as alleged in
plaintiffs’ First Amended Complaint are sufficiet@t support theiright to relief beyond mere
speculation. Specifically, plaintiffs claim for declaratory relieélleges:”The failure of DHS to
hire sufficient and adequately trained personnel to supervise and protecabldranildren, and
to establish and implement the policies and procedures, denies children ligebien, A.S.,
and R.S. services and protections afforded by Oklahoma statutes and the Gunsfitihie State
of Oklahoma.” (Doc. 41 at 30, 1 14d)he First Amended Complaint also alleges that DHS
through its employees, hasiggested that plaintiffparental rights may be terminatedd/or
that A.S. and R.S. may never be returned to th@ch.at 13, 11 567). Thefacts as alleged are
sufficient to allege the presence of a live controversy between plaintiffs and DA®ther,
because A.S. and R.S. are currently in DHS custudythere is no guarantee they may be
reunified with their parentshere is a legally protectable interest related to BHflocation of
funding, as A.S. and R.S. would likely benefit from additionabueses

In Briggs v. Oklahoma ex rel. Oklahoma Diepf Human Servs472 F. Supp. 2d 1304,
1311 (W.D. Okla. 2007xgff'd sub nomBriggs v. Johnsar274 F. Appx 730 (10th Cir. 2008a
father filed a lawsuit against DHS and several of its employekgidually, alleging that their
failure to protect and prevent physical abuse of his daughter resulted in herTdesgihaintiff’ s
complaintrequeste declaration that DHS “failed to allocate necessary and adequate funding to
its agencies and subsidiaries such that DHS, through its employees,otvablen to meet
regulatory and legislative requirements regarding appropriate superviprotection and

oversight of minors like Kelsey . . . who are in DHS custodid” (quotations and citations



omitted). The court granted DHSmotion to dismisglaintiff’s claim for declaratory reliedn
the grounds that there was no “sufficiently concrete or real” threat to the, faitheidually or
as the representative of his dauglgesstate, and thukerewas no live case or controversid.
at 1312. Another district court in this Circuit reached the same conclusion based on almost
identical facts.SeeRobbins v. Oklahoma ex rel. Dépf Human Servs2007 WL 756694 E.D.
Okla. Mar. 7, 2007)(granting dismissal of plaintiffsclaim for declaratory judgment on
reconsideration)revd on other grounds irRobbins v. Oklahoma19 F.3d 1242 (10th Cir.
2008) Contrary tathe plaintiffs inBriggs andRobbinshowever, theplaintiffs in this casdave
filed suit on behalf of theitiving children who are currently in DHS custodnd thus can
demonstrate that they may benefit frorareased fundingp DHS patrticularly in light of the fact
that theirchildren may remain in DHS custody if thearental rightsareterminated. The Court
concludes that plaintiffsillegations are sufficient at this stage.

DHS Motion is thereforegranted with respect to Counts Two, Three, and Eight, but
deniedas to plaintiffsrequest for declaratory judgment.

I. Defendants Ed Lake, Betty Camacho, Melissa Jones, Robert C. Scheer, and Nacol
Little ’'s Motion to Dismiss (Doc. 47)

Individual DHS defendants Ed Lake, Betty Camacho, Melissa Jones, Robert C. Scheer,
and Nicole Little request the Court to dismiss the counts in plainfiifst Amended Complaint
related to them becaug@) plaintiffs have failed to state a claim as to any constitutional
violations under 42 U.S.C. 8§ 1988 shown that they are entitled to relief for their tort causes of
action,and (2)even assuming plaintiffs have sufficiently alleged a § 1983 violation, defendants
are entitled to qualified immunity from personal liabilitfPoc. 47 at 1). The counts pertaining

to the individual DHSJefendantsre: Count One (violation ofubstantivelue process pursuant



to 42 U.S.C. 81983, Count Threglcommon law negligengeandCount Eight(wrongful death
under Okla. Stat. tit. 12, § 1053).

Plaintiffs First Amended Complaint providegbat DHS defendant Ed Lake as the
Director of DHSat the time of Christopher death. Has sued in his official and individual
capacities (Doc. 41 at 3y 8). DHS defendants Betty Camacghdelissa JonesRobert C.
Scheer, and Nicole Littlerere caseorkersemployed by DH&nd assigned to Christopharthe
time of his death They are sued in their individual capacities. (Doc. 41 %19-12.

A. Section 1983 Claim

Count One of plaintiffs First AmendedComplaint alleges thatthe individual DHS
defendantsare liable unded2 U.S.C. § 1983 for violating Christopher SeasoRourteenth
Amendmentdue process rights42 U.S.C. 8§ 1983 provides a cause of action against any person
who, acting under color of state law, deprives another of his federal ri@dgserally, state
acbrs are only liable for their own acts, and not for acts of private vialédcewartz v. Booker
702 F.3d 573, 579 (10th Cir. 201@)jting DeShaney v. Winnebago Cnty. Oiepf Soc. Servs.
489 U.S. 189, 1971989)) The two exceptions to this rule are #pecialrelationship doctrine
and statecreated danger theoryild. “The special relationship doctrine applieghen the state
assumes control over an individual sufficient to trigger an affirmative duty toderpkatection
to that individual.” 1d. (quotingJ.W. v. Utah647 F.3d 1006, 1011 (10th Ci2011). The
statecreated danger theory applies when #tate “creates or increases a harm of private
violence to an individudl. Id. Plaintiffs have assertedliability under both the special
relationship doctrine and the stateeated danger theory.

The Tenth Circuit has recognized the difficulties faced by a section 1983 fplatirthe

motion to dismiss stage. “[Clomplaints in 8 1983 cases against individual goverroteest a

10



pose a greater likelihood of failures in notice and plausibility because they typredlide
complex claims against multiple defendantRobbins 519 F.3d at 1249. Therefore it is
particularly important in such circumstances tihat complaint make clear exactifois alleged

to have donevhat to whom,to provide each individual with fair notice as to the basis of the
claims against him or her, as distinguished from collective allegations againsitéie k. at
1250 (italicsin original). A complaint thatises the collective terrfdefendants,’or lists the
defendants individually bufails to distinguish what actare attributable to whormmakes it
impossible for an individual defendant to ascertain what particular uncoiost#l actsare
allegedagainst himId. In such casest is appropriate to dismiss a plaintgfclaims. Id. at
125253. A district court hasno duty‘to conjure up unpleaded facts that might turn a frivolous
claim . . . into a substantial ofield. at 1252(quotingO’Brien v. DeGrazier544 F.2d 543, 546
n.3 (1st Cir.1976)).

The individual DHS defendantMotion argues that the First Amended Complaint fails to
state a section 1983 claim under either the special relationship ocretatied dargy doctrine
because the allegations are broad, general, and conclusory. (Doc.47 at 7). The Motion also
challengegplaintiffs’ supervisory liability claim against defendant Ed Lake for the samengaso
(Id. at 9). For the reasons discussed, the Cainaisfthat plaintifé havefailed to state a claim
under each doctrine, and therefdree claim must be dismissess to the individual DHS
defendants.

I.  Special relationshipdoctrine

Plaintiffs First Amended Complaint alleges that a special relationship existed between

Christopher and the state by virtue of his placement in foster care custddgs a result, the

state “owed him an affirmative duty of protection from harm.” (Doc. 41 at 15,  67).

11



The special relationship doctrine applies “when the State takes a person intdoiy cus
and holds him there against his willDeShaney489 U.S. at 199In such circumstances, “the
Constitution imposes upon it a corresponding duty to assume some responsibilitysafetys
and general welbeing,” and the violation of that duty may form the basis for a substantive due
process claim.ld. Thus, a claim based upon the special relationship doctrine rethat€$)
the defendants must have krmowf the asserted danger or failed to exercise professional
judgment,and(2) the defendantsconduct must have a causal connection to the ultimate injury
Schwartz 702 F.3d at 583. The defendants’ conduct “must shock the constiétce

In YvonnelL., By & Through Lewis v. New Mexico Depf Human Servs959 F.2d 883,

890 (10th Cir. 1992)the Tenth Circuit explicitly recognized that foster care custody creates a
special relationship. The relationship “triggers a continuing duty which is sulnslyquielated

if a state official'knew of the asserted danger to [a foster child] or failed to exercise professional
judgment with respect thereto, . and if an affirmative link to the injuries [thehild] suffered

can be showi. Schwartz702 F.3d at 580 (quotingvonne L.959 F.2d at 890). Theght is not
limited tothe childsinitial placemenand extends to the durationfokter care Id. at 581 n.6.

Based on the law cited above, plaintiffs can show the existence of a spetiahséiip.
Thus, the Courtmust assess whether plaintiffs hgsed sufficient facts to state a claim that
defendants violated ChristopherFourteenth Amendment rightsPlaintiffs’ First Amended
Complaint provides

In this case, Defendants Ed Lake, Betty Camacho, Melissa,Jones
Robert Scheer, [and] Nicole Little . . . had knowledge, based on
almost four years of reporting, that Christopher Seaton was likely
to avail himself of any opportunity to escape his confinement and
that, based on their professional judgment, he should be placed in a
facility with a proven track record of protecting residents who

posed a flight risk. Christopher Sedtoncare and treatment
substantially departed from accepted professional judgment,

12



standards, or practice and invetll affirmative acts which
constitute an abuse of power and patently shock the conscience.”

(Doc. 41 at 16, T 73).Plaintiffs further allege that the factwtated “establish deliberate
indifference to Christopher Seatsrhealth and safety on the part of Defendants Ed Lake, Betty
Camacho, Melissa Jones, Robert Schigard] Nicole Little,” and demonstrate that defendants
deprived Christopher Seaton of his Fourteenth Amendment rigfits. at 17, 1 745).
Contrary to faintiffs’ belief, thesefactual allegations are insufficient to meet theombly
standard.

First, the factual allegations related to the Individual DHS Defendants are statbd in
collective;because therare no facts alleged specifically as to edefendantdefendants are left
without notice as to what particular actions formed the grounds for their lialggondeven
viewing the facts most favorably time plaintiffs, the Court finds that thesallegationsare
insufficient to supportplaintiffs’ conclusory contention that the individual DHS defendants
failed to exercise professional judgment that shocks the conscience. Bldiati# merely
recited the legal elements required for the clawhich is insufficient underTwombly
Accordingly, plaintiffs have failed to state a plausible substantive due process clairatdgain
individual DHS defendants based on the special relationship doc8eeBishop v. Oklahoma
ex rel. Dept of Human Servs.2013 WL 6192516, at *3 (W.D. Okla. Nov. 26, 2013)
(dismissingsection 1983 claim based on special relationship doctrine where allegag@inst
DHS employeeswvere not sufficiently specificand were conclusory) In light of plaintiffs
failure to statea § 1983claim, the Court need not inquire as tehetherqualified immunity

applies.
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ii.  Statecreated dangertheory
A primafacie case under the stateeated danger theory requires a plaintiff to show that
(1) state actors created thendar or increased the plaintsfvulnerability to the danger in some
way, (2) the plaintiff was a member of a limited and specificallynaélie group, (3) the
defendants’conduct put the plaintiff at substantial risk of serious, immediate, and proximate
harm, (4) the risk was obvious or known, (5) the defendants acted recklessly in conscious
disregard of that risk, and (6) the conduct, when viewed in total, shocks theleocces
Robbins 519 F.3d at 1249.* The key tothe statecreated danger cases . ieslin the state
actors culpable knowledge and conduct in affirmatively placing an individual in a position of
danger, effectively stripping a person of her abilitydefend herself, or cutting off pattial
sources of private aid. Armijo, By & Through Chavez v. Wagon Mound Pub. St&9 F.3d
1253, 1263 (10th Cir. 1998yuotingJohnson v. Dallas Ind. Sch. DisB8 F.3d 198, 201 (5th
Cir. 1994) (internal citationand quotations omitted)).A ffirmative conduct for purposes of §
1983 should typically involve conduct that imposes an immediate threat of harm, whish by i
nature las a limited range and duratinBriggs v. Johnsor274 F. Appx 730, 73 (10th Cir.
2008) (unpublished(quoting Ruiz v. McDonnell,299 F.3d 1173, 1183 (10th Ci2002)).
Plaintiffs again fail tomeetthe dismissastandard
Plaintiffs First Amended Complaint alleges:

With the authority and resources of the DHS, DirectbiBke and

employees Betty Camacho, Melissa Jones, Robert Scheer, and

Nicole Little knew or should have known of over 150 phone calls

reporting runaway juveniles from the Relations Group Home

facility and that the Relations Group Home did not have policies

and procedures in place to adequately protect Christopher Seaton

given his known propensity to run away and escape various

premises. Nonetheless, the Individual DHS Defendants, in an
egregious lack of professional judgment, and in act that shocks the

14



congience, placed Christopher Seaton at Relations Group Home
thereby creating or increasing the danger to this vulnerable child.

(Doc. 41 at 17, 1 77). The Complaint alleges the “individual DHS Defendants,” ceriflagits

Ed Lake, Betty Camacho, Melisdanes, Robert Scheg¢and] Nicole Little” put Christopher at

an increased risk of harm by placing hinrR&COK which was “not equipped to respond to his
particular needs and proclivities,” and in doing so acted recklessly and in consciegardi®f

the increased risk.(Doc. 41 at 17, 1 78).The Complaintincludes other general allegations
against“the Individual DHS Defendanfs such as their indifference to the “known fact” that
Christopher was a runawayskiyet they“affirmatively placed Christopher Seaton in Relations
Group Home, located next to a busy interstate highway, thereby placing him ineaoplac
increasing danger where he could and did run onto that highway and met a violent and
preventable deht’ (Doc. 41 at 18, T 79)In sum, plaintiffs claim that the facts “establish that
state actors- Defendants Ed Lake, Betty Camacho, Melissa JdRebert Scheer, [and] Nicole
Little . . . not only increased the danger to Christopher Seaton but affirmatively placed him in
greater danger.” (Doc. 41 at 18, 1 81).

However, plaintiffs have once again failed to meet theinimal notice pleading
requirements Specifically, thecollective nature of the assertions against the “individual DHS
defendants,” ofDefendants Ed Lake, Betty Camacho, Melissa Jones, Robert Scheer, Nicole
Little” do notplace the individuatiefendanton notice ofthe particular conduct thallegedly
violated Christophés Fourteenth Amendment rightsSeeRobbing 519 F.3d at 1250This is
particularly problematic in light of the fact that plaintiffs make no distinction betvibe
allegedly unconstitutional conduct bgfendant Ed Lake, the DHS DirectordBetty Camacho,
Melissa Jones, Robert Scheer, and Nicole Little, itttevidual DHS employeesacting as

ChristopherSeatons caseworkers Id. (“Presumably, the allegedly tortious acts committed by

15



[the DHS director]. . . ard the individual social workers . are entirely different in character
and therefore are mistakergyouped in a single allegatiGh. Because thelaintiffs failed to
individualize eachdefendant allegedunconstitutional conduct, the First Amended Complaint
does notadequately provide notice to the individual DHS defendants. As a result, theiCourt
not required to conduct further analysis as to plausibility or qualified immunignZandt v.
Oklahoma Defd of Human Servs.276 F. Appx 843, 849 (10th Cir. 2008junpublished)
(dismissing section 1983 claim and declining to conduct further inquiry afeentiffs’
complaint failed to provideefendantadequate notice) Accordingly, plaintiffs may not defeat
dismissal based on this theory.
iii.  Supervisory liability

Plaintiffs havealso alleged liability on defendant Ed Lake, the director of DHS, as a
supervisor of individual DHS employees Betty Camacho, Melissa Jones, Robe#dr,Sand
Nicole Little. (Doc. 41 at 19, 11 885). However plaintiffs’ failure to stateadue processlaim
as to the individual DHS employees bars a supervisory liability claim pednoigon the same
conduct. SeeRobbins 519 F.3dat 1252 (“Because we find that the plaintiffs failed to state a
claim for violation of [the chilts] due process rights avhich relief can be granted, we likewise
find that the plaintiffs have failed to adequately plead supervisory liabjlity.”

The Court therefore finds that Count One as to the individual DHS defendants must be
dismissed.

B. State Tort Claimsunder the OGTCA

The individualDHS employees collectively assert thiaey are immune from liability for

plaintiffs’ claims of negligence and wrongful death (Counts Three and Eight) undehéA

because they were acting within the scope of their employniBotc. 47 at 10)Plaintiffs argue

16



that they haveadequatelyled facts to show that the individuBIHS employeesare not entitled
to immunity because their conduct was willful and wanton. (Doc. 58 at 20-21).

Section 152.1(A) of the OGTCA expressly immunizesnirtort liability all state
employees acting within the scope of their employment. Okla. 8tab1, § 152.1(A).For
purposes of the OGTCA, ¢spe of employmeiitis defined as “performance by an employee
acting in good faithwithin the duties of the eployeés office or employment or of tasks
lawfully assigned by a competent authority . . . but shall not include corruption or fraldd.
Stat.tit. 51, 8 152(12)(italics added) An employeés willful and wanton conduct places such
conductoutside the scope of employmemtdwill not be affordedDGTCA individual immunity
Hull v. Wellston Indep. Sch. Dist. | 0046 P.3d 180, 1840kla. 2002);see alsoHouston v.
Reich 932 F.2d 883, 890 (10th Cit991) (holding thapolice officerswere not entitled to
immunity under OGTCAbecausehe jury determinedhey acted willfully, wantonly and in
reckless disregard of plaintiff’constitutional rights)

Plaintiffs allegations under both Counts Three and Eight of tRest Amended
Complaint fail o sufficiently identify conduct by the individual DHS employeeatth jury could
find constitutewillful and wanton conduct As to defendant Lake, plaintiffs allege that he acted
“arbitrarily and in bad faith and in reckless disregard of the best interest ofofhesiSeaton,
failed to explore whether Relatiofsic] Group Home could and did meet Christopkareeds
and whether or not any other facilities at his disposal were better equgpeateéct him from
the proven impulse to run away.” (Doc. dt13, 1 8).Plaintiffs allege that defendan®&amacho
and Jones were “deliberately indifferent in the dischardéheir] duties as a case worker and/or
supervisor entrusted with the custody, supervision and care of Christopher Seatoalscand

“violated Christopher Seattsmdue process rights by failing to exercise professional judgment in
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the placement and supervision@firistopher at Relatiorfsic] Group Home.” (Doc. 41 at 3, 1
9-10) Finally, plaintiffs First Amended Complairgtates that defendarseheer and Little were
“deliberately indifferent in the discharge fiheir] duties as a case worker and/or supervisor
entrusted with the custody, supervision and care of Christopher Seaton.” (Doc. 41 at 5, {1 11
12).

Plaintiffs allege thathe individual DHS defendant&ere negligent in their oversight of
Christopheis care and custodpecifically that theknowingy placedChristopher in a home
that “had a history of failing children lilgim],” enterednto a contractvith RSCOK,failed to
adopt antbr implement policiesor procedureso monitor and protedChristopher and children
like him, failed to adopt and/or implement policies or procedueseview and evaluate the
safety of homesand failedto reasonably and properly investigate allegations of abuse and
neglect of Christopher Seaton and other children while in the Realations Group Hamee41
at22,9198-105. The same facts support plaintiffs’ claim for wrongful death.

First, these general allegations failidentify actions or omissionspecific to each of the
individual DHS defendants; this is insufficient to rise above a speculative leSelond, the
facts as alleged are not enoughot@rcomethe “willful and wanton conduct” requirement. As
noted by another district coutgcts performed with reckless disregard do not necessarily equate
to bad faith and fall outside the scope of employment. Such determination shouldeattaeteb
on a casdy-case basis.Higginbottom v. MieDel Sch. Dist.2016 WL 951691, at *4 (W.D.
Okla. Mar. 9, 2016)citing Gowens v. Barstow364 P.3d 644, 6520kla. 2015). While
defendants’conduct may demonstrate reckless disregard, the Court cannot find thaf any

defendant actions were not in good faith and tlmgsidetheir scope ofemployment As a
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result,Counts Three and Eight must also be dismissed. The individual DHS def&ridation

is thusgrantedn its entirety
Plaintiffs have requestel@ave to amend their First Amended Complamtsuant to Fed.

R. Civ. P. 15n the event the Court finds that dismissal of the claims against the individual DHS

defendants to be appropriate. (Doc. 58 at 15, 21)deally, if it is at all possible that the party

against whom the dismissal is directed can correct the defdwt pleading or state a claim for
relief, the court should dismiss with leave to amenBrever v. Rockwell Ihit Corp., 40 F.3d

1119, 1131 (10th Cir. 1994yuoting6 C. Wright & A. Miller, Federal Practice & Proceduge

1483, at 587 (2d ed.1990)Thus, a district coud denial of a motion to amend must be justified

by reasons such as futility of amendment or undue ddBauchman for Bauchman v. W. High

Sch, 132 F.3d 542, 559 (10th Cir. 1997)At this stage of the proceedings, the Court cannot

determine that it would be futile to grant plaintiffs leave to amend, nomathahdment would

causeundue delay given the absence of a scheduling orecordingly, plaintiffs are granted
leave to file a second amended complaint to cure the deficsemaied above.

II. Defendants Realation Community Services of Oklahoma, Inc., Mark Jackson, and
Almeda Evans’ Partial Motion to Dismiss Counts Four, Five, Six, and Eight of
Plaintiffs’ First Amended Complaint (Doc. 48).

DefendantRSCOK and the individual RSCOK defendaniotion argues that dismissal
of plaintiffs’ state tort claims i€ount Fourfcommon law negligencefountFive (common law
negligent hiring, training, and supervision), addunt Eight (wrongful deathunderOkla. Stat.
tit. 12, § 1053, is proper becausehe OGTCA barsheseclaims against defendanfs The
Motion further asserts that Count Six, plaintifiseach of thireparty beneficiary contractiaim,

should be dismissed becaysaintiffs lack standing. (Doc. 48 at4-

2 Defendants state that they do not seek dismissal of Count One at this time. (D@&). 48 at
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A. State Tort Claims under the OGTCA

First, defendantsrgue that the claims are barred because plaintiffs failed to comply with
the notice requirements of the OGTCA. Second, defendants claim that even ifhacdtibeen
proper, theindividual RSCOK defendantare immune from tort liability because they are
employees of a state agencyDoc. 48 at 67). Plaintiffs respond that defendants have not
established they are entitled to notice, nor are they employees of a stety @yec. 57 at 89).

I. Notice requirement

The OGTCA requires a claimant to provide notice of a loss or inturthe state or
political subdivision within one year afténe loss or injury. Okla. Stat. tit. 51, 8§ 156(B)For
wrongful death claimsjotice must b@rovided within one year after the deatl., 8 156(F). A
lawsuit cannot be initiated unlesd) valid notice has been provided af2) the action is
commenced within 180 days after the claim has been delide® 157(B).

Defendantontendthat the OGTCA applies to thebecause RSCOK is an “agenayf’
the state under Okla. Stat., tit. 51, 8 152(2), which is defined as “any board, commission,
committee, department or other instrumentality or entity designated to atialh dkethe state or
a political subdivisiori (Doc. 48 at 5). In support of their argumentiefendantgeference
plaintiffs’ First Amended Complaint, which alleges that the RSCOK defendants “were acting
under color of state law,” and “became an agency or instrumentdlitiieostate.” (1d.).
Plaintiffs do not dispute that no notice was provittethe RSCOK defendantsHowever, they

argue that defendants have provided no basis, statut@thenmnwise, to support their claim that

® Plaintiffs timely provided notice to the other defendamtthis case Plaintiffs First Amended
Complaint attaches as exhibits its “Notice of Tort Claim against the State of Oklahoma
Oklahoma Department of Human Services, Tulsa County, and Human ServicesCaaraeian
County,” which was served on the Department of Risk Management on April 4, 2014, and the
Attorney Generak Office on April 7, 2014. (Doc. 41, Exhs. 1, 2). The claim was denied on
July 3, 2014. (Id. at 8, 1 24). Plaintiffs filed this lawsuit on December 30, 2014.
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RSCOK is an agency of the state of Oklata for the purposes of the OGT@GAd therefas
noticeis not required. (Doc. 57 at 8).
The Court agrees witplaintiffs. There are insufficient factsefore the Courat this time
to support a finding that RSCOK is a state agdocyurposes of the OGTCAThe only facts
presented in plaintiffskFirst Amended Complaintegardingthe relationship between RSCOK
and the state of Oklahoma is the description RECOK is “a forprofit group home under
contract with the Oklahna Depament of Human Services . . . to house children in DHS
custody” (Doc. 41 at 7, § 16)But the existence of eontractwith a state entity is insufficient
to imposestate agencgtatus on a private entitySeeBriggs 472 F. Supp. 2dt 1299 (private
youth service®rganization that contracted with DHS was astateagency under OGTCA
In Briggs the district court citecullins v. American Medical Response of Oklahoma,

Inc.,, 23 P.3d 2590Okla. 2001) wherethe Oklahoma Supreme Cowras presented with the
guestion of whether a private entity, the American Medical Response of Oklahoma, was
considered an “agency” under the OGTBWAvirtue of its contract with a state actofrhe Court
heldthat it was not:

A private entity such as AMRsinot an “entity designated to act in

behalf of the state or a political subdivision” merely because it

contracts with a public trust to provide services which the public

trust is authorized to provide. Notwithstanding the fact that it may

be providing a public service, a private entity such as AMR does

not act in the administration of government. It is not charged by

law with the responsibility of conducting any public business. It is

organized by private citizens pursuant to general corporate laws. It

is not controlled by or answerable to the public, but is governed by

its own board of directors. Its employees are not governmental

employees. Except as it has voluntarily obligated itself by contract,

it is not required to provide services or remain in exisé. In

summary, it possesses all the attributes of a private business
enterprise, a nogevernmental entity.
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Id. at 264. The same rationale applies to RSCOK, apwfit entity whose sole connection to
the state of Oklahoma i8a a contract Like the districtcourt inBriggs the Courtalsocannot
concludethat RSCOK is a state agencySeeBriggs 472 F. Supp. 2ét 1299 Notice was
therefore not required and defendamtgument is without merit.
il State employees

The same reasoning defedtfendantsargument that the individual RSCOK defendants
are immune from tort liability by virtue of their status as “state employeBscause the Court
determined thaRSCOK is not a state agendSCOK employeescannot be state employeks.
Accordingly,dismissal ofCounts Four, Five, Six, and Eight based on the OGTGwpsoper.

B. Negligent Hiring, Training, and Supervision Claim

Next, thedefendants argue that dismissal of Count Fplajntiffs’ negligent hiring,
training, and supervisiocdaim is appropriate becauphintiffs have alleged respondeat superior
liability. (Doc. 48 at 8). In their Response, plaintiffisncede that dismissal as to defendant
Almeda Evans is proper. However, plaintiffs request the Gowenydismissalat this time so
that plaintiffs have time to conduct additional discovery in order to better “understand
[defendantMark Jacksots full role” (Doc. 57 at 13).

A negligent hiring, training, and supervisiclaim allowsan employerto be heldiable
for its employees tortious conduct. Under Oklahoma tfavihere the employer stipulates that
liability, if any, would be under theespondeat superiodoctrine. . . any other theory for
imposing liability on the employdis] unnecessary and sufiaous Jordan v. Cates935 P.2d

289, 293(0Okla. 1997). Defendarits Answer toCount Five of the First Amended Complaint

* The OGTCA defines “employee” as “any person who is authorized to act in behalf of
political subdivision or the state whettibat person is acting on a permanent or temporary basis,
with or without being compensated or on a-fulie or partime basis’ Okla. Stat. tit. 51, §
152(7).
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provides: Defendants admit that Mark Jackson and/or Almeda Evans were acting thighin
course and scope of employment and Realatmepts anyespondeat superiaesponsibility . .
.. (Doc. 49 at 19, 11B-25). It is clear thaplaintiffs’ independent claim for negligent hiring,
supervision, and retention under Count Fivethereforeunnecessary and superfluousee
Aldridge v. Indian Elec. Cap. No. 0#CV-633-HDC-PJC, 2008 WL 1777480, at %8 (N.D.
Okla. Apr. 17, 2008)granting defendaig motion to dismiss on negligent hiring, supervision,
and retention claim because defendant admitted respondeat superior liaMidsgover, it is
unclearwhat impact, if anyadditional discoverynay have on plaintiffsclaim. Defendants
Motion is thus granted as to Count Five, plaintiffi@gligent hiring, training, and supervision
claim.
C. Breach of Third-Party Beneficiary Contract Claim

Defendantsfinal contention is that plaintiffs lack standing to bring Count Six, their claim
for breach ofa third-party beneficiary contractThis argument relies on the fact that plaintiffs
Tosha and James Seaton have not been appointed thagbeeqresentative of the Estate of
Christopher Seaton and thus have no interest in the outcome of this case. (Doc-#8)atldl
response, plaintiffarguethat they have standing on behalf of themselves, their minor children,
and Christopher Seaton, and alspresent thahey are preparing an application todppointed
asthe administrators of Christopher Seatoestate.(Doc. 57 at 13-14).

Defendantsargument confusaa plaintiff s standing to suith his capacity to sueThe
Tenth Circuit has stated that the “difference between capacity to sue and stargliedis that]
[tihe former relates to the right to come into court, while the latter relates to theorigtief.”
Citizens Concerned for Separation of Chuélstate v. City& Cnty.of Denver 628 F.2d 1289,

1300 (10th Cir1980). Defendarits argument here is more properly assessed as an argument that
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plaintiffs lack capacity to suedamilton v. Rogers Cty. Bd. of Cty. Comsn2015 WL 1528912,
at *3 (N.D. Okla. Apr. 3, 2015fargument that plaintiff lacked standing because she had not
been appointed administrator of estate properly assessed as capacityHiisue)artinez, 87
F. Supp. 2d 1115, 1122 (D. Colo. 2000)W] hether plaintiffs can sue on behalf of an estate is a
guestion of capacity).
Federal Rule of Civil Procedure 17 governs the determination of agadpacity to sye
be sued, and itstatus as the real party imterest. Esposito v. United State868 F.3d 1271,
1273 (10th Cir. 2004). With respect to individuabt acting in a representative capacity, such
as the plaintiffs,Fed. R. Civ. P. 17(b)(3) dictates that the law of the individudbmicile
governs when assessing the capacity to be sued. The plaintiffs are residentsdadrC@ounty,
Oklahoma, and therefore Oklahoma law appligSeeDoc. 41 at 3, { 6).
Defendants properly cit®kla. Stat. tit. 12, 8§ 2017(Awhich providesthat “[e]very
action shall be prosecuted in the name of the real party in interébe same provision states:
No action shall be dismissed on the ground that it is not prosecuted
in the name of the real party in interest until a reasonable time has
bean allowed after objection for ratification of commencement of
the action by, or joinder or substitution of, the real party in interest;
and such ratification, joinder, or substitution shall have the same
effect as if the action had been commenced in the name of the real
party in interest.
The Court conducted its own search of the Oklahoma state court docket shdetsdnd
a probate action concerning Christopher Sedtothe Matter of the Estate of Christpher Seaton,

deceasedNo. PB2017-42. The docket reveals thadt plaintiffs requestaspecial administrator

was appointedo Christophers estate on March 3, 2017{SeeExh. 1). A motion for joinder or

® The result would be the same if plaintiffs were acting in any other cap&sgFed. R. Civ. P.
17(b)(3) (the law of the state where the court is located applies for indiwicdesihg in
representative capacity).

24



substitutionhas not yet been filedh the present caseUnder Oklahoma law, the Court may not
dismiss the action without givinglaintiffs reasonabléime tojoin or substitute the real party in
interest Okla. Stat. tit. 12, § 2017(Akee alscAll Comp Const. Co., LLC v. For®99 P.2d
1122, 11230k. Ct. Civ. App. 2000§reversing trial couts dismissal of action without allowing
reasonable time for real party in interest to be joined or substituted). Thefi@ds that, given
the recent appointment of the administrator to Christopher Seatstatereasonable time for
substitution or joinder has not passedismiissal ofplaintiffs’ claim at this time wouldnot
comply with the reasonable time requirement under Oklahoma laacordingly, defendants
requests to the breach of thinglarty contract clains denied at this time.

DefendantRSCOK and the individual RSCOK defendamiotion is thus granted as to
Count Five and denied as to Counts Four, Six, and Eight.

Conclusion

For the reasons discusse@fendantOklahoma Department of Human Servidgmtion
to Dismiss (Doc. 46)s granted in part and denied in part; defendants Ed Lake, Betty
Camacho, Melissa Jones, Robert C. Scheer, and Nicole 4.ietion to Dismiss (Doc. 47}
granted with leave toamend and defendants Realation Community Services of Oklahoma, Inc.,
Mark Jackson, and Alameda EvaRartial Motion to Dismiss Counts Four, Five, Six, and Eight

of Plaintiffs First Amended Complaint (Doc. 48 granted in part anddenied in part.

JOHN BZDOAWDELL )
UNITED SYATES DISTRICT JUDGE

SO ORDEREDthis 28th dayof March, 2017.
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