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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MARK MEBERG, individually; and

DOVE CONSTRUCTION, LLC,
Plaintiffs,

Case No. 15-CV-0054-CVE-PJC

V.

GOINS, RASH & CAIN, INC., ak/a
GRC CONSTRUCTION SERVICES,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Before the Court are defendant’s motion &naiss (Dkt. # 13) and motion to transfer venue
(Dkt. # 14): Defendant argues that, pursu@nfed. R. Civ. P. 12(b)(2), plaintiffs’ claims for breach
of contract and unjust enrichment should be @ised because this Court cannot exercise personal
jurisdiction over defendant. Dkt. # 13, at 7. Defant also argues, pursuant to Fed. R. Civ. P.
12(b)(6), that plaintiffs’ claimshould be dismissed because a valid and enforceable arbitration

provision precludes plaintiffs’ clainend because the doctrine of fornonconvenienspplies. Id.

at 8. Alternately, defendant moves for a tranefeahis action, pursuant to 28 U.S.C. § 1404(a), to
the United States District Court for the Eastern District of Tenness&aitiffs respond that this
Court can exercise personal jurisdiction over defendant, that the arbitration provision is

unenforceable, that the doctrine of fornonconveniensloes not apply, and that this action should

not be transferred. Dkt. # 15. Defendant has filed a reply. Dkt. # 16.

! Defendant’s motions were filed as one document, but they were docketed as separate entries
pursuant to Northern District of Oklahoma CM/ECF Administrative Guide of Policies and
Procedures IX(B). For ease of reference, cites will be to Dkt. # 13.
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l.

Defendant, a corporation with its princigalce of business in the Eastern District of
Tennessee, operates across the United States asralgmntractor on large construction projects.
Dkt. # 13, at 8-9. Although defenddms been involved in numeropiojects outside of its home
state of Tennessee, it does no business, maintains no offices, employs no agents, and owns no
property in Oklahoma. Idat 9; see alsBkt. # 13-3, at 1-2. At som@oint, defendant and plaintiff
Dove Construction, LLC (Dove), which is based in Stillwater, Oklahoma, began a business
relationship. Dove is owned by plaintiff MaMeberg. Dkt. # 15-1, at 2. During the parties’
relationship, Dove submitted bids to serve as a general subcontractor for projects on which
defendant was the general contoacDkt. # 13, at 10. Dove was seted as the subcontractor for
projects in Alabama, Kentucky, Missouri, No@harolina, and Tennessee. Dkt. # 15-1, at 37. Dove
and defendant never worked together on a project located in Oklahonizktld: 15, at 3.

For each project on which Dove would servdefendant’s general subcontractor, defendant

and Dove negotiated and signed a form confrBét. # 13, at 10; see alfikt. # 13-1; Dkt. # 13-2;

Dkt. # 15-1, at 11. Although the contracts differedhe name and description of the project, the
sum to be paid to Dove for its work, and theedaf signing, the majority of the terms of each
contract was identical. Each contract contaitedollowing provision: “For any claim, dispute or
other matter in question which is not resolved by mediation involving an aggregate of claims in

excess of $50,000 between [defendant] and [Dovefeflant] shall have the sole discretion to

The parties present to the Court three swcttracts, for construction projects in Tennessee,
Kentucky, and Alabama. Plaintiftio not specify, in either #ir petition or later filings, if
any of the contracts submitted to the Coud #ire contract or contracts that defendant
allegedly breached. Sdgkt. ## 3-1, 15. Plaintiffs likeise do not specify if defendant
allegedly breached other contracts not presented to the Court.
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arbitrate the dispute in Sulliva@ounty, Tennessee .. ..” Ekt. # 13-1, at 6. Each contract also
required Dove to provide defendant and other entatigarranty as to its materials, equipment, and
work. E.g.id. at 4. Each party asserts that the negohaand execution of the contracts took place
in its home state. Sdekt. # 13, at 10; Dkt. # 3-1, at According to plaintiffs, in March 2008,
Meberg and Dove employee GriSmith met with defendant’'s employee Travis Chatman at a
restaurant in Tulsa, Oklahoma for discussion and negotiation. Dkt. # 15-1, at 2, 7.

Following the execution of each contract, Daveuld begin performance, which often
included the hiring of sub-subcontractors. Defenidaquired Dove to seek approval for any sub-
subcontractors it hired. Dkt. # 15-1, at 37. Devaght and received such approval for a number of
sub-subcontractors based in Oklahoma. Dkt. # 14&,@uring the performance of the contract, the
parties remained in frequent contact with one anotheatl8. Several times, defendant required
Dove, pursuant to its warranty,return to a construction project and complete additional work. Id.
at7.

Plaintiffs filed their petition in Oklahoma stateurt, alleging claims of breach of contract
and unjust enrichment that stemmed from defendant’s alleged non-payment under a contract. See
Dkt. # 3-1. Defendant timely removed to this CoD#t. # 3, and now seeks dismissal of plaintiffs’
claims.

.
Defendant argues that it does not have sefficminimum contacts with Oklahoma for the

exercise of personal jurisdiction as to plaintiffs’ claiikt. # 13, at 11. Plaintiffs respond that the

3 Plaintiffs’ breach of contract and unjust enricmingaims are based on the same set of facts,
making it unnecessary to analyze personal jurisdiction separately as to each claim.

3



Court may exercise personal jurisdiction over defendant based on defendant’s contacts with
Oklahoma. Dkt. # 15, at 6-7. When a defendant mdoalismiss for lack of personal jurisdiction
under Rule 12(b)(2), the plaintiff bears the burde establishing that the Court has personal

jurisdiction over the defendant. OMI Holdings, Inc. v. Royal Ins. Co. of CardadaF.3d 1086,

1091 (10th Cir. 1998). “When a district court rutesa Fed. R. Civ. P. 12(b)(2) motion to dismiss

for lack of personal jurisdiction without holding amidentiary hearing, . . . the plaintiff need only
make a primdacie showing of personal jurisdiction to defeat the motion.(¢itations omitted).

“The plaintiff may make this primgacie showing by demonstrating,asaffidavit or other written
materials, facts that if true wouldgport jurisdiction over the defendant.” &t.1091. “In order to
defeat a plaintiff's prim&acieshowing of jurisdiction, a defendant must present a compelling case
demonstrating ‘that the presence of some other considerations would render jurisdiction

unreasonable.” ld(quoting_Burger King Corp. v. Rudzewic471 U.S. 462, 477 (1985)). The

allegations of the complaint must be accepted as true to the extent they are uncontroverted by a

defendant’s affidavit. Taylor v. Phela®12 F.2d 429, 431 (10th Cir. 1990). If the parties provide

conflicting affidavits, all factual disputes must resolved in the plaintiff's favor. Id.

For a court to exercise personal jurisdiction over a nonresident defendant in a diversity
action, the plaintiff must demonstrate the existeri@very fact required to satisfy both the forum’s
long-arm statute and the Due Process s#anf the United States Constitution. 8BeA . STAT. tit.

12, § 2004(F). “Because Oklahomamg-arm statute permits the exercise of jurisdiction that is
consistent with the United States Constitutioa garsonal jurisdiction inquiry under Oklahoma law

collapses into the single due process inquirgéreon, Inc. v. Bell Atl. Internet Solutions, In205




F.3d 1244, 1247 (10th Cir. 2000) (agg Rambo v. Am. S. Ins. CB39 F.2d 1415, 1416 (10th Cir.

1988)); see alsblough v. Leonard867 P.2d 438, 442 (Okla. 1993).

“Due process requires that the nonresident defendant’s conduct and connection with the
forum state are such that the nonresident caaddanably anticipate being haled into court in that

state.”_Conoco, Inc. v. Agrico Chem. C415 P.3d 829, 835 (Okla. 2004) (citing World-Wide

Volkswagen Corp. v. WoodspA44 U.S. 286, 297 (1980)). “The Brocess Clause permits the

exercise of personal jurisdiction over a nonresident defendant ‘so long as there exist minimum
contacts between the defendant and the forum State.”” Inte266r-.3d at 1247 (quoting World-

Wide Volkswagen444 U.S. at 291). The existence of such minimum contacts must be shown to

support the exercise of either general jurisdiction or specific jurisdictio\Miden a plaintiff's
cause of action does not arise directly from femigant’s forum related activities, the court may
nonetheless maintain general personal jurisdiction over the defendant based on the defendant’s

business contacts with the forum state.”(kdting Helicopteros Nacionales de Colombia v. Hall

466 U.S. 408, 414-16 & n.9 (1984)). Alternately, a cbundy, consistent with due process, assert
specific jurisdiction over a nonresident defendant ‘if the defendant has purposefully directed his
activities at the residents of the forum, and the litigation results from alleged injuries that arise out

of or relate to those activities.”” Idquoting_Burger King Corp. v. Rudzewijc#71 U.S. 462, 472

(1985)). Plaintiffs do not clarify whether defendamisserted contactstiv Oklahoma support either
general or specific personal jurisdiction, so the Court will analyze each in turn.

A. General Personal Jurisdiction

General jurisdiction exists where a partyantacts with a state are so “continuous and

systematic’ as to render [the party] essentatilyome in the forum [s]tate.” Goodyear Dunlop Tires




Operations, S.A. v. Browri31 S. Ct. 2846, 2851 (2011) (citig’'| Shoe Co. v. Washingtqr326

U.S. 310 (1945)). Because generalgdiction is unrelated to the events giving rise to the suit,

“courts impose a . . . stringent minimum contacts test.” OMI Holdings, Inc. v. Royal Ins. Co. of

Canadal49 F.3d 1086, 1091 (10th Cir. 199&}ations omitted). General jurisdiction existed where
a defendant maintained an office and company files in the forum state, conducted numerous business

activities in the state, distributed salary checkiefin-state bank accounts, and engaged an in-state

bank as a transfer agent. Perkins v. Benguet Consol. Minin@4€U.S. 437 (1952). On the other
hand, general jurisdiction did not exist where tiedendant sent an officer to the state for a
negotiation, purchased equipment and training from-a&tate business, sent personnel for training
in the state, and accepted checks drawn from an in-state bank account. Helicdp®tdsS. at
416.

Defendant’s contacts with Oklahoma are not so extensive that they support general
jurisdiction. Plaintiffs assert that defend&iad the following contacts with Oklahoma: defendant
engaged Dove, an Oklahoma entity, as a subcoatractout-of-state construction projects; during
the projects, defendant was in ongoing commdigicavith Dove; Chatman, one of defendant’s
employees, met with Meberg and Dove’s emgpke Smith in Oklahoma for a discussion and
negotiatiorl; defendant permitted Dove to hire I@koma sub-subcontractors; and defendant

required Dove to provide, and then to perform additional work pursuant to, warranties for its

Chatman'’s affidavit, included as an exhibitkefendant’s reply, states that no negotiation

of any type occurred during the meeting. Bk16-1, at 1. However, Meberg’s and Smith’s
affidavits state that such a negotiation did take place. Dkt. # 15-1, at 2, 7. When parties
present conflicting affidavits as part of a Rule 12(b)(2) motion, factual disputes must be
resolved in favor of the plaintiff. Taylor v. Phe|&i2 F.2d 429, 431 (10th Cir. 1990). Thus,

the Court must, for purposes of defendant’s motion, assume that the parties conducted a
discussion and negotiation at the meeting among Meberg, Smith, and Chatman.

6



services. Dkt. # 15, at 3-5. Theme not the type of “continuous and systematic” contacts that would
render defendant “essentially at home” in Oklahoma (Bemlyear131 S. Ct. at 2851. Unlike the

defendant in Perkinglefendant does not do business in ®&iaa, it does not maintain an office

or agent in Oklahoma, it owns no property in Oklahoma, and it has undertaken no construction
projects in Oklahoma. Dkt. # 13-3, at 1-2. Defamttacontacts with Oklahoma are more like those
in Helicopteroslimited business contacts that are insuffitfenthe exercise of general jurisdiction.

B. Specific Personal Jurisdiction

Specific jurisdiction requires a two-step analyFbisst, courts “must consider whether ‘the
defendant’s conduct and connection with theufio State are such that he should reasonably

anticipate being haled into court there.”” Benton v. Cameco C®rp.F.3d 1070, 1075 (10th Cir.

2004) (quoting World-Wide Volkswage#d44 U.S. at 297). To do s@urts “determine whether the

defendant has sufficient minimum contacts with the forum.” Zenergy, Inc. v. Colélnad0-CV-

0381-CVE-FHM, 2009 WL 3571314, at *5 (N.D. @akOct. 26, 2009) (citing OMI Holding449

F.3d at 1091). If such minimum contacts exist, tbearts must “consider whether the exercise of
personal jurisdiction over the defendant offends ‘traditional notions of fair play and substantial

justice.” Benton 375 F.3d at 1075 (quoting OMI Holdings49 F.3d at 1091).

1. Minimum Contacts

For a court to exercise specific jurisdiction paalefendant, that defendant must have such
minimum contacts with the forum state that it iparposefully avail[ed] itself of the privilege of
conducting activities within the forum [s]tate, thirgoking the benefits and protections of its laws.”

Burger King 471 U.S. at 475 (quimg Hanson v. Denck|&857 U.S. 235, 253 (1958)). “Within this

inquiry we must determine whether the defengamposefully directed its activities at residents of



the forum, and whether the plaintiff's claim arigeg of or results fronfactions by the defendant
himself that create a substantial connection with the forum state.” OMI Holdiag§4-.3d at 1091

(citing Burger King 471 U.S. at 472; Asahi Metimdus. Co. v. Sup. Ct. of Ca#i80 U.S. 102, 109

(1987)). Contacts exist “where the defendant ‘deliberately’ has engaged in significant activities
within a State, or has created ‘continuing obligasi’ between himself and residents of the forum.™
Id. at 475-76 (citations omitted).

Defendant argues that its contacts with Oklah@me insufficient to meet the threshold for
the exercise of specific personal jurisdiction. Dkt. # 13, at 8. It asserts that its only contacts with
Oklahoma are its contracts with Dove, an Oklahantity, and that it lacks any other connection

to Oklahoma, such as conducting business or maintaining offices 3idl, 8; see aldokt. # 13-3.

The Supreme Court has said that a contract, élf,itkbes not establish sufficient minimum contacts

to support personal jurisdiction, although a cacttrmay serve as a contact in the specific
jurisdiction analysis. Burger Kingt71 U.S. at 478. To determine whether and to what extent a
contract may serve as a contact for specifisgliction purposes, the Supreme Court has instructed
lower courts to review the “prior negotiatiomslacontemplated future consequences, along with the
terms of the contract and the pastiactual course of dealing.” 1dt 479. The parties provide little
information about the negotiation of their contraatish each party asserting that it negotiated and
executed the contracts in its home state. Bkt3, at 10; Dkt. # 3-1, at 2. A negotiation also
occurred at the meeting among Meberg, Smith, and Chatman in Oklahoma, although it is unclear
what contracts may have been affected by this negotiation. Dkt. # 15-1, at 2. The “future
consequences” of the contracts, meaning themgltshment of the construction projects, included

communication between defendant ara/&s headquarters in Oklahoma. &smton v. Cameco




Corp, 375F.3d 1070, 1077 (10th Cir. 2004) (noting thkhough the subject of a proposed contract
would take place outside of the forum state, ‘thisiness end of the transactions” would occur in
part in the forum state, where one party hagniscipal place of business). The contracts provided
by the parties directly reference Oklahoma only as part of Dove’s address; all other geographical

references, including in the arbitration provision, are to other states. Se®ke.¢. 15-1, at 16

(providing that arbitration will take place in Sublir County, Tennessee). As to the parties’ course
of dealing, plaintiffs assert & defendant required Dove to return to project sites outside of
Oklahoma to complete additional work pursuant to its warrantyatld. Based on the Court’s
review of the considerations outlined by the Supreme Court, the contracts do serve as contacts
between defendant and Oklahoma, but they arbynttemselves of sufficient strength to satisfy
the minimum contacts analysis. 3&@rger King 471 U.S. at 478-480; Bento®75 F.3d at 1077.
Plaintiffs set forth many additional contacts between defendant and Oklahoma that, in
combination with the contracts, arguably estélie requisite minimum contacts for the exercise
of personal jurisdiction. According to plaifiti, defendant “purposefully sought out” Dove, an
Oklahoma entity, to complete its out-of-state ¢nrgdion projects. Dkt. # 15, at 3. Defendant’s
employee Chatman met with Meberg and Smith in Oklahoma, and the parties conducted
“discussions and negotiations regarding ongoing jobs and future jobat’3eé#d. Defendant and
plaintiffs were in frequent contact witthe another while the projects were ongoing.ald5.
Defendant allowed plaintiffs to hiseib-subcontractors from Oklahoma.at4. Finally, defendant
required plaintiffs to supply a warranty as to their work akd?.

The Tenth Circuit’s decision in Bentainstructive here. The Bentptaintiff, a Colorado

resident, sued the defendant, a Canadian corporation, in Colorado for breach of a contract for the



sale of uranium. Bentor375 F.3d at 1073-74. Prior to their contract, the parties had transacted
business for more than five years. &i.1077. The parties exchanged significant correspondence
during their negotiation, and the defendant sent several employees to Colorado to review the
plaintiff's facilities. Id. The Tenth Circuit characterized these as “minor” contacts that would not
individually support a finding of gficient minimum contacts, but it nevertheless found that “in the
aggregate, [the defendant’s] ‘conduct and cotioeanith the forum State [to be] such that he
should reasonably anticipate being haled into court there.atld.078 (quoting World-Wide
Volkswagen 444 U.S. at 297). In making this finding, #ygpellate court emphasized that this was
“a very close case” that “barely satisf[ied] the minimum contacts standareat’1676, 1080.

A similar accumulation of contacts links defendar®klahoma. Defendant for several years
engaged in a continuous business relationshipatre, an Oklahoma entity, and that relationship

included the execution of multiple contracts. BkL3, at 10. The parties, like the parties in Benton

engaged in significant correspondence as pareaidigotiation and performance of their contracts.

Dkt. # 15, at 3; see aldakt. # 15-1, at 32-35. One of defendam@mployees traveled to Oklahoma

for a meeting with Meberg and Smith, and the meeting included some amount of discussion and
negotiation. Dkt. # 15-1, at 2. Additionally, defentleequired Dove to provide a warranty for its
services and to perform additional work purduanthat warranty. Dkt. # 15, at 7. While these

contacts, like those in Bentpare “minor,” in the aggregate they are such that defendant could

“reasonably anticipate being haled into court” in Oklahoma. BeRtH F.3d at 1078.
Sufficient contacts connect defendant tdabkma, although these contacts, like those in
Benton “barely satisfy[] the minimum contacts standard.”dtd1080. These contacts show that

defendant “purposefully directed” its activitie<Gitlahoma; they were not the “unilateral activity”
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of another,_Se®&urger King 471 U.S. at 472, 474. Plaintiffs’ aas for breach of contract and
unjust enrichment obviously “arise[] out of ostdt[] from” defendant’s activities in Oklahoma, as
plaintiffs claim breach of contract and all of defendant’s connections to Oklahoma relate to its

contracts with Dove. OMI Holding449 F.3d at 1091. Thus, the first part of the specific jurisdiction

analysis is satisfied.

2. Traditional Notions of Fair Play and Substantial Justice

As sufficient minimum contacts exist betwekgiendant and Oklahoma, the Court must now
“consider whether the exercise of personalspligtion over the defendant offends ‘traditional
notions of fair play and substantial justice.” OMI Holdin@49 F.3d at 1091. The touchstone of
this analysis is whether the exercise of personal jurisdiction would be “reasonabl&held.
determination of reasonableness “evokes a slidoale: the weaker the plaintiff's showing on
[minimum contacts], the less a defendant nekdw in terms of unreasonableness to defeat
jurisdiction. The reverse is equally true: anexsally strong showing of reasonableness may serve

to fortify a borderline showing of [minimum contacts].” . 1092 (quoting Ticketmaster-New

York, Inc. v. Aliotg, 26 F.3d 201, 210 (1st Cir. 1994). As patttod analysis, courts are to consider:

(1) the burden on the defendant, (2) the forum state’s interest in resolving the
dispute, (3) the plaintiff's interest irceiving convenient and effective relief, (4) the
interstate judicial system’s interest in obtaining the most efficient resolution of
controversies, and (5) the shared interest of the several states in furthering
fundamental substantive social policies.
Id. at 1095 (citing Asahi Metal80 U.S. at 113).
The first factor is the burden on defendant of litigating in plaintiffs’ chosen forumhéd.
Tenth Circuit has said that “[tlhifactor is of special significance, because it serves to prevent the

filing of vexatious claims in a distant foruwhere the burden of appearing is onerous.atd.096
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(citing World-Wide Volkswagem42 U.S. at 292). Defendant is certainly burdened by litigating in

Oklahoma, as it conducts no business, has no offices or other property, and employs no agents in

the state. Se&yntroleum Corp. v. Fletcher Int'l, LtdNo. 08-CV-384-JHP-FHM, 2008 WL

4936503, at *6 (N.D. Okla. Nov. 17, 2008)he burden on defendantnst so great as in those
cases, such as Bentamhere the defendant is a foreign corporation being forced to litigate in the

United States. Se®enton 375 F.3d at 1079; see aldeahi Meta] 480 U.S. at 114. Nevertheless,

this factor weighs against the exercise of personal jurisdiction.

The second factor analyzes Oklahoma’s interest in resolving the parties’ dispute. OMI
Holdings 149 F.3d at 1095. Oklahoma “generally has a ifeahinterest’ in providing its residents
with a convenient forum for redressing injurie8licted by out-of-state actors.” Burger King71

U.S. at 474 (quoting McGee v. Int'l Life Ins. €855 U.S. 220, 223 (1957)). However, courts in

this circuit have held that a forum state’s interestinimized when the Vaof another state would

govern._Sedayless Shoesource, Inc. v. Jdye. 11-CV-4145-CM, 2012 WL 646024, at *5 (D.

Kan. Feb. 27, 2012); Syntroleu008 WL 4936503, at *6; see al®MI Holdings 149 F.3d at

1096 (“The state’s interest is also implicatedevehresolution of the dispute requires a general
application of the forum state’sAd’). Defendant argues that this factor weighs against the exercise
of personal jurisdiction because, under Oklahoma clodiesv analysis, the law of states other than
Oklahoma would govern. Dkt. # 18t 18. Plaintiffs do not respornd defendant’s argument. See
Dkt. # 15, at 8. Oklahoma statute pres that “[a] contract is to lneterpreted according to the law
and usage of the place where it is to be perfdrroe if it does not indicate a place of performance,
according to the law and usage of the place where it is madea”. SrAT. tit. 15, 8 162. The Tenth

Circuit has construed this statute to restrict taapion of the law of the place of performance of
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a contract to cases in whichetplace of performance is indicat@dhe contract.” Rhody v. State

Farm Mut. Ins. Cq.771 F.2d 1416, 1420 (10th Cir. 198BJaintiffs have yet to identify the contract

or contracts that defendant allegedly breachbdsTthe Court cannot determine the law that would
govern plaintiffs’ claims, and so this factor neittiavors nor disfavors the exercise of personal
jurisdiction over defendant.

The third factor examines “the plaintiffiaterest in receiving convenient and effective

relief” in the forum state. OMI Holding449 F.3d at 1095. “This factoray weigh heavily in cases

where a [p]laintiff’'s chances of recovery will gesatly diminished by forcing him to litigate in a
another forum because of that forum’s lawbetause the burden may be so overwhelming as to

practically foreclose pursuit of the lawsuit.” lak 1097 (citing P. Atl. Trading Co. v. M/V Main

Express758 F.2d 1325, 1331 (9th Cir. 1985)). Defendagias that Tennessee is a viable alternate
forum for plaintiff's claims. Dkt. # 13, at 19.ennessee recognizes both breach of contract and

unjust enrichment claims, seeeeman Indus., LLC v. Eastman Chem. @32 S.W.3d 512 (Tenn.

2005);_Ingram v. Cendant Mobility Fin. Cor215 S.W.3d 367 (Tenn. Ct. App. 2006), and there

IS no suggestion that plaintiffs’ “chances of recovery will be greatly diminished” in Tennessee. OMI
Holdings 149 F.3d at 1097. Plaintiffs argue that thedearof hiring counsel outside of Oklahoma
would be “harsh” and would “extremely limit [p]laintiff's [sic] ability to pursue his [sic] claims.”
Dkt. # 15, at 9. However, plaintiffs do natmain why hiring counsel outside of Oklahoma is
significantly more onerous than hiring counseDklahoma. As a result, there seems little reason
to believe that “the burden [would] be so overiatiag as to practically foreclose pursuit of the

lawsuit.” 1d. This factor weighs against the exercise of personal jurisdiction over defendant.
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The fourth factor concerns “the interstatéigial system’s interest in obtaining the most
efficient resolution of controversies,” which tiienth Circuit has stated is the examination of
“whether the forum state is the moffi@ent place to litigate the dispute.” ItKey to the inquiry
are the location of witnesses, where th@mng underlying the lawsuit occurred, what forum’s
substantive law governs the case, and whetimésdiction is necessary to prevent piecemeal

litigation.” Benton 375 F.3d at 1079 (quoting OMI Holdindst9 F.3d at 1097). Each party asserts

that its witnesses and evidence are located soldly hmme state. Dkt. # 13, at 19; Dkt. # 15, at 9.
The location of the wrong underlying this action and the law that will govern this case cannot be
determined until plaintiffs identify the contract or contracts that defendant allegedly breached.
Defendant argues that this Court’s exercigamgdiction would result in piecemeal litigation. Dkt.

# 13, at 19. It points to the arbitration provisioreach contract presented to the Court: “For any
claim . . . involving an aggregabf claims in excess of $50,000 between [defendant] and [Dove],
[defendant] shall have the sole discretion taoteate the dispute in Sullivan County, Tennessee . .
..”Dkt. #13-1, at 7. As this Court has previlyusritten, “[w]hen an arbitration agreementincludes

a forum selection clause, only a court within the specified fam may issue an order compelling

arbitration.” Global Client Solutions, LLC v. Fluid Trade, Indo. 10-CV-0123-CVE-TLW, 2010

WL 2690373, at *7 (N.D. Okla. July 1, 201@jting Ansari v. Qwest Commc’ns Corpil4 F.3d

1214, 1219, 1220 (10th Cir. 2005)). Should defendasihwo enforce the arbitration provision, it

could not do so in this Court; defendant would need to file a separate action in Te~fd&see.

> Plaintiffs argue that the arbitration preian is unenforceable. Dkt. # 15, at 10. However,
the Court need not determine as part @& personal jurisdiction analysis whether the
provision is enforceable. It is enough at this ptrgtate that, if the provision is valid, then
the Court could not enforce it.
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existence of the arbitration provision means piezatitigation would be likely were this Court to
exercise personal jurisdiction over defendant. Thhis factor weighs against the exercise of
personal jurisdiction.

The fifth and final factor examines “the interests of the several states, in addition to the
forum state, in advancing fundamental substantive social policies.” OMI Hold4@&.3d at 1097.

The parties agree that this factor weighs neitbremor against the exercise of personal jurisdiction
over defendant. Dkt. # 13, at 2Dkt. # 15, at 9. Upon review, tl@ourt can discern no substantive
social policy that would be affected by eithee #xercise or non-exercise of jurisdiction here.

The second step of the specific personal jurisdiction analysis asks whether the exercise of
personal jurisdiction would offend “traditional notiooifair play and substantial justice,” which
courts have interpreted as asking whether tleeotse of jurisdiction would be reasonahble. OMI
Holdings 149 F.3d at 1091. As stated above, sufficremimum contacts connect defendant to
Oklahoma, but these contacts are not strong. ridiefiet therefore “need not make a particularly
strong showing in order to defeat juridiba under this reasonableness inquiry.” Ben8#b F.3d

at 1080 (citing OMI Holdings149 F.3d at 1092). The majority of the factors weigh against the

exercise of personal jurisdiction over defendant] the remaining factors are neutral. Based on
these considerations, asserting personal jutisd over defendant would “offend[] ‘traditional
notions of fair play and substantial justice.” Asahi Me#0 U.S. at 105 (quoting Int’l Shoe Co.

v. Washington326 U.S. 310, 316 (1945)). Thus, the Court finds that it does not have personal

jurisdiction over defendarit.

6 As the Court lacks personal jurisdiction over defendant, it need not consider defendant’s
other arguments in favor of dismissal.
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[,
As an alternative to its motion to dismisstedelant moves for a transfer of venue, pursuant
to 28 U.S.C. § 1404(a), to the Unitsthtes District Court for the B#ern District of Tennessee. Dkt.
# 13, at 28. However, “where the court determitined it lacks jurisdiction and the interests of
justice require transfer rather than dismissalhgtforrect course . . . [is] to transfer the action

pursuant to [28 U.S.C. § 1631].”” Trujillo v. William#65 F.3d 1210, 1223 (10th Cir. 2006)

(quoting Ross v. Colo. Outward Bound Sch., Ir®22 F.2d 1524, 1527 (10th Cir. 1987)).
“Whenever a civil action is filed . . . and th[e] cbfinds that there is want of jurisdiction, the
court shall, if it is in the interesf justice, transfer such action..to any other such court in which
the action . . . could have beamught at the time it was filed or noticed.” 28 U.S.C. 8§ 1631. District
courts may invoke § 1631 sgponteTrujillo, 465 F.3d at 1222. Beforeransfer under § 1631 may
take place, the Court “must ascertain that tloppsed transferee court is one in which the action

‘could have been brought at the time itsided.” Viernow v. Euripides Dev. Corpl57 F.3d 785,

793 n.16 (10th Cir. 2012) (quoting 170MRE SFEDERAL PRACTICE 8§ 111.53 (Matthew Bender 3d
ed.)). If so, the transferor court has the discretion to transfer the action if it is “in the interest of

justice,” although a transfer is not required. TrujilB65 F.3d at 1222 (“*Although . . . § 1631

contain[s] the word ‘shall,” we haveterpreted the phrase ‘if it is the interest of justice’ to grant
the district court discretion in making a decisiotrémsfer an action or instead to dismiss the action
without prejudice”). “Factors consider@ddeciding whether a transfesrin the interest of justice
include whether the claims would be time barrefilefd anew in the proper forum, whether the

claims alleged are likely to have merit, and whethe claims were fileth good faith or if, on the
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other hand, it was clear at the time of filing ttreg court lacked the requisite jurisdiction.” In re
Cline, 531 F.3d 1249, 1451 (10th Cir. 2008).

Defendant proposes to transfer this actionédthited States District Court for the Eastern
District of Tennessee, Dkt. # 13, at 28, so the Court must first determine if this action could have

been brought in that courtthie time it was filed. Viernowi57 F.3d at 793 n.16. Defendant admits

that it is subject to personal jadiction in the Eastern District of Tennessee, as it is a Tennessee
corporation with its principal place of businestha Eastern District of Tennessee. Dkt. # 13, at 29;

see als/iernow, 157 F.3d at 793 n.16 (stating that a distrart would have personal jurisdiction

over any corporation that had its principal place of business in that district). Under 28 U.S.C. §
1391(b), venue would be proper in the Eastern Digififennessee, as that is the district in which
defendant resides. S8 U.S.C. § 1391(b)(1); see aigb§ 1391(c)(2) (“. . . [A]n entity with the
capacity to sue and be sued in its common nanshall.be deemed to reside, if a defendant, in any
judicial district in which such defendant is subjecthe court’s personal jurisdiction . . . .”). Thus,
plaintiffs could have brought this action in the Eastern District of Tennessee.

The Court has reviewed plaintiffs’ claims totelenine if a transfer is “in the interest of
justice.” The first factor to consider is whetlpdaiintiffs’ claims would be time barred if filed now.
InreCline, 531 F.3d at 1451. Plaintiffs afje claims for breach of caatct and unjust enrichment,
but they do not specify the contract or contracts allegedly breacheldk&é€3-1. Tennessee has
a six year statute of limitations for actions based on contramtN.T"ODE ANN. § 28-3-109(a)(3).
The parties have presented the Court with tbosracts, all of which were executed in 2008. Dkt.
# 13-1, at 1, 10; Dkt. # 13-2, at 1, 10; Dkt. # 15-111t20. Thus, if plaintis were to refile now

in the Eastern District of Tennessee, anynelédr breach of contract based on the contracts
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submitted to the Court would be time barred. Téeoad factor is whether plaintiffs’ claims are
likely meritorious._In re Cline531 F.3d at 1451. Lacking information about the specific contract
or contracts at issue, the Court cannot analyzéaébisr. The third factor is whether plaintiffs filed
their claims in this Court in good faith.ltAough the Court has found that it lacks personal
jurisdiction over defendant, that result was nailsaous that plaintiffs’ filing was not in good faith.
Based on the two factors that maydoasidered at this point, the interests of justice favor a transfer
of this action to the Eastern Distirof Tennessee, rather than dissail of plaintiffs’ claims for lack
of personal jurisdiction.

ITISTHEREFORE ORDERED that defendant’s motion to dismiss (Dkt. # 13jrianted
to the extent that the Court laghsrsonal jurisdiction over defendant biehied as to dismissal of
plaintiffs’ claims against defendant on that kaBiefendant’s motion to dismiss (Dkt. # 13)isot

as to defendant’s arguments that plaintiffs’ claims are precluded by the arbitration provision and that

the doctrine of forunmonconveniensapplies.

IT ISFURTHER ORDERED that defendant’s motion to transfer venue (Dkt. # 14) is
granted.

IT ISFURTHER ORDERED that the Court Clerk is directedticansfer this case to the
United States District Court foréhEastern District of Tennessee.

DATED this 2nd day of June, 2015.

C’&A«ﬂ_“}/ &//\H?f

CLAIRE V. EAGAN (UJ
UNITED STATES DISTRICT JUDGE
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