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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

REGINA S. CAVES, surviving spouse )

of WESLEY BRYAN CAVES,
Plaintiff,

V. CaseNo. 15-CV-125-CVE-PJC

BEECHCRAFT CORPORATION, et al,

Defendants.

~— L N e N N N N

OPINION AND ORDER

Currently before the Court is the Third MotitmCompel filed by thélaintiff, Regina S.
Caves, surviving spouse of Wesley Bryan Ca\&&kt. No. 42]. In her Motion, Plaintiff asks
the Court to overrule Defendants’ objectionsiéw Requests for Production Nos. 3 and 35, and
for an order compelling Beechcraft to disclesenmunications between itself and the National
Transportation Safety Board (“NTSB”), whigvere listed as privileged on Beechcraft’s
Privilege Log.

Applicable Legal Principles

It is generally understood that discoveryder the Federal Ruleslimited by relevance
and burdensomenesRBich v. Martin Marietta Corp., 522 F.2d 333, 343 (10th Cir. 1975);
Littlebear v. Advanced Bionics, LLC, 2012 WL 2979023, *1 (N.D. Okla. July 20, 2012).
Following the 2000 amendment of Fed. R. Civ2®,.the Tenth Circuit Court of Appeals noted:

This change implemented a two-tieredativery process; the first tier being

attorney-managed discovery of informati@tevant to any claim or defense of a

party, and the second being court-manatdjsdovery that can include information

relevant to the subject matter of the aatiAccordingly, when a party objects that

discovery goes beyond that relevant to the claims or defenses, “the court would

become involved to determine whether thecdvery is relevant to the claims or
defenses and, if not, whether good causdsas authorizing iso long as it is
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relevant to the subject matter of the action.” Fed. R. Civ. P. 26 advisory

committee’s note (2000). This good-causadard is intended to be flexiblel.

When the district court does inteme in discovery, it has discretion in

determining what the scope of discovery should be.

In re Cooper Tire & Rubber Co., 568 F.3d 1180, 1188 -1189 (10th Cir. 2009) (citations omitted).

While Rule 26 still contemplates liberal disery and broad concept of relevance, the
Rule also recognizes that discoyenust be proportionate to tiease and issues at hand. Fed. R.
Civ. P. 26(b)(2). Trial courts have broaddietion in managing disgery matters and are
subject to review only for abuse of discretid@mith v. Sentinel Inc. Co., Ltd., 2011 WL
2883433, *1 (N.D. Okla. July 15, 2011).

Rule 26(b)(1) provides that parties mayaibtdiscovery “regarding any matter, not
privileged, that is relevant the claim or defense of any party.... Relevant information need not
be admissible at the trial if tltkscovery appears reasonably cadted to lead to the discovery
of admissible evidence.” Fed.R.Civ.P. 26(b)(A}.the discovery phase of litigation “relevancy”
is broadly construed.

When the requested discovery appearvagie the party opposing discovery has the
burden of establishing the lackrelevance by demonstratingattthe requested discovery does
not come within the scope of relevance set fortRuke 26(b)(1), or that it is of such marginal
relevance that the potential harm occasioned by discovery would outweigh the ordinary
presumption in favor of broad disclosumarton v. Tomacek, 2012 WL 4735927, *4 (N.D.

Okla. Oct. 3, 20123mith, supra. Document requests must describe what is being sought with
“reasonable particularity.Fed. R. Civ. P. 34(b)(1)(A)See Howard v. Segway, Inc., 2013 WL
869955, *2 (N.D. Okla. March 7, 2013Dbjections to discovery requests must be stated with

specificity. Mere boilerplate objections thie familiar litany of “overly broad, vague or

burdensome,” without more, is not sufficiemtoward, supra, at *3; Leisure Hospitality, Inc. v.
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Hunt Properties, Inc., 2010 WL 3522444, * 3 (N.D. Okla. Sept. 8, 20Myatt v. ADT Sec.
Services, Inc., 2011 WL 1990473, *2 n.1 (N.D. Okla. May 23, 20Ch), Ltd., 2011 WL
2883433, *1 (N.D. Okla. July 15, 2011). Furthermdaliscovery “informatbon may be withheld,
even if it is relevant to the lawsuit and essentiahe establishment of plaintiff's claim” if the
information is privileged. Baldrige. Shapiro, 455 U.S. 345, 360 (1982).
DISCUSSION

Defendants’ Objections

As an initial matter, Plaintiff complainbat Defendants’ Responses to Requests for
Production Nos. 3 and 35 were improperly respdrtdé'with generic paobjections” (Dkt. No.
42, p. 3) and asks the Court to overrule Defendajgctions and to compel “full, complete and
responsive answersld; at pp. 1, 3). However, &htiff has done little t@address the Objections
or provide any argument as to wthye Court shouldverrule them.

The Requests and Responses

REQUEST NO. 3 Produce for examination, inspection and copying any and all
depositions or trial testimonies in othigation of the following; or documents
authored by the following, which pertaimany way to the Premier Aircraft,

flight, accident, or Caves, by any of fleedant’s employees or representatives
including, but not limited to, the following: [names omitted].

RESPONSE NO. 3To the extent this request seeks records related to other
cases onaccidents, defendant objects on thsib¢hat it is overly broad arseks
information that is irrelevant to ¢hsubject case. Without waiving said
objection,defendant states that there are no depositions taken of the above-listed
individuals intherelated actions concerning the subject accident. Additionally,
defendant objects ttherequest for “documents authored” by the employees
listed above on thgroundsthat the request is vag@md ambiguous and it is

not apparent to defendawhat plaintiff is requesting. Without waiving said
objection, defendant statéisatnon-privileged communicains concerning the
accident investigation ansubjectaircraft involving theabove-individuals are
produced herewith. The factuadportauthored bylefendant’sead accident
investigator, Brian Weber, is not y@implete When it is finalized, defendant

will supplement its response to this request by producing the report and all of
its referencedattachments.
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REQUEST NO. 35:Produce allcorrespondence. concerning all
correspondence betwed¢hedefendant and any United States governmental
regulatory agency and argthercountry governmental regulatory agency with
respect to any concernsotifications,compliance issues, warnings, probations,
fines, sentences, verdicpgdgmentsdisciplinary actions, discussions and
procedures.

RESPONSE NO. 35:Defendant objects to this request on the grounds that it
isoverly broad, unduly burdensome and neasonably calculated to lead to
thediscovery of admissible evidence. Theguest as written is not limited to the
subjectaircraft or Model 390, nor is it limited itime-frame.
[Dkt No. 42, pp.6-7]. It should not come as a swto Plaintiff that Defendants object to such
requests as vague and overly broad. As@uaisrt previously discussed at lengtiHaward,
supra, at *2, if the party seeking sttovery fails to describe witleasonable particularity what
she is seeking, as requiredbgd.R.Civ.P. 34(b)(1)(A), it sethe stage for the discovery
problems that inevitably will follow.

Request No. 3 is overly-broad, vague aeeks irrelevant information. A request for
“any and all” testimony concerning any “othdigation,” regardlessf connection to the
accident or aircraft at issue, is clearly objectionable. Neither Defendants nor the Court should
have to guess what Plaintiffieally seeking. Nor is it the @d’s job to redraft Plaintiff’s
discovery requests.

The second half of Plaintiff’'s Request Nas3nore particular and specifically requests
documents authored by defendants’ employeespoesentatives concerningetlircraft at issue,
the aircraft’s flight leanhg up to the accident at issue, tuzident itself, ad the pilot of the
aircraft. While Plaintiff's defiition of “documents” is needlegsVerbose and dittle practical
value 6ee Howard, supra, at *2), the Court disagrees with feadants that this portion of the

request is vague and ambiguous. Defendadtsedipond, but did so “without waiving said

objection,” creating an ambiguity as to whethkémon-privileged documents have been
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producedSee Howard, supra, at *3-4. Accordingly, Defendants need to supplement the
response and address whetilédocuments concerning the aircralfte flight, the accident, and
the pilot were produced or arecladed in the Privilege Log.

As originally drafted, Request No. 35 does identify with reasonabl particularity what
is being sought. Where, for exarapWould one begin looking foall correspondence”
“concerningall correspondence” between Defendantsanydand all regulatory agencies ahy
country in the world for any and all periods of ting&@ Howard, supra, at *2. Perhaps
recognizing the deficiencies tife request, Plaintiff’'s counsagreed to limit the Request
somewhat temporally to “beginning at tlpatint in time when the development and/or
certification process of the Mod890 or its components beganidaagreed to further limit the
Request to correspondence concerning KMoelel 390 aircraft, or and such other
communications which might generically appdyDefendants’ productshich would include
the Model 390 aircraft.” [Dkt. No. 42-7, pp. 2, 4].

Although a slight improvement, Plaintiff ©ansel’s attempted revisions to Request No.
35 are still overly broad. For example, thmdframe for requested document production is still
objectionable. The Court cannot, and will not, begidissect the Model 390 aircraft and all of
its component parts in order to determine pprapriate timeframe fdPlaintiff. Moreover,
“communications which migkdgenerically apply to Defendants’ prodts” (emphasis added) are
not described with the reasonalplarticularity required by Rule 34. Therefore, Defendants’
objections to Request No. 35 are sustained.

Beechcraft's Privilege Log
The bulk of the parties’ disagreement cerms items listed on Beechcraft’s Privilege

Log. Inresponse to interrogatories, Defendantedtidiat in forming their responses, they relied
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upon NTSB factual reports and the investigation Bedch participated in with the NTSB. [Dkt
No. 42, p. 8]. Those reports and other communications Beech had with the NTSB were not
produced during discovery but were identfia Beechcraft's Privilege Log, which was
produced in response to RequiestProduction No. 3 and citedtorney client communication,
attorney work product and aiytege pursuant to an NTSEgulation, 49 C.F.R. § 831.13.
Plaintiff argues that thisegulation does not create a privilegarticularly where the Defendants
have placed the communications at issueehying upon them in other discovery responses.
The NTSB has been granted broad authdryt Congress under tlagpplicable enabling
statute to investigate aviation mishapisomas Brooks Chartered v. Burnett, 920 F.2d 634, 637
(10th Cir. 1990) ¢iting 49 § U.S.C. 1903(b)(11) (revidéy Pub.L. 103-272, July 5, 1994)).
“The NTSB'’s function is to promote transpation safety by conducting independent accident
investigations and by formulating safety improvement recommendatBmamks, 920 F.2d at
646 (Quoting Graham v. Teledyne-Continental Motors, 805 F.2d 1386, 1389 (9th Cir. 1986))
(internal quotations omitted); 49 U.S.C. § 113iInder the enabling statutes, the NTSB is
authorized to “prescribe regtilans to carry out [its dutiesfind to “prescribe regulations
governing the notification andperting of accidents involving il aircraft.” 49 U.S.C. 88
1113(f), 1132(b). The NTSB “has exclusive auityoito determine the probable cause of an
accident” and “access to the investigatitself is strtly limited.” Brooks, 920 F.2d at 638
(citation omitted); 49 U.S.C. § 1131; 49 C.F.R. § 831sk2also Inre Air Crash at Dallas/Ft.
Worth Airport on August 2, 1985, 117 F.R.D. 392, 393 (N.D.Tex. 1987) (“the NTSB is an
entirely autonomous entity”)The regulation Beechcraft re§ upon in asserting a privilege

states:



(a) Release of information during the fialdsestigation, . . . shall be made only
through the Board Member present at thedmtt scene, the representative of the
Board’s Office of Public Affairs, othe investigator-in-charge [“1IC"].

(b) . . . .[N]o information concerning the accident or incidenay be releasedo

any person not a party representativehtinvestigation (including non-party

representative employees of the party organizabefre initial release by the

Safety Board without prior consultation and approval of the IIC.

49 C.F.R. 8§ 831.13 (emphasis added).

Beechcraft is a party representatiirethe NTSB’s investigation [Dkt. No. 50-1, Ex. 1-
A] and is accountable to the NTSBrooks, 920 F.2d at 637ci{ting 49 C.F.R. § 831.11(b)).
Beechcraft specifically sought guidance from&¥ESB whether it could produce to Plaintiff
draft NTSB reports, comments and emailsannection with this lawsuit and the NTSB
unequivocally stated that the 11IC had not amed release of any information outside the
investigative parties. [Dkt. No. 50-1, Ex. 1-B]. Wever, the NTSB recognized that “restrictions
on release of investigative information armp®rary, and will be withdrawn upon publication of
the final NTSB report on the accidentld].

Plaintiff cites to three cases as authotiitgt communications between the NTSB and
Beechcraft are discoverable and paitected by privilege. Howevearpne of those cases
address the privilege raised by Beechcr&arling v. Union Pacific R. Co., 203 F.R.D. 468, 485
(D. Kan. 2011))nre Aircrash Disaster near Roselawn, Ind., on Oct. 31, 1994, 1997 WL 97096
(N.D. lll. Feb. 20, 1997)in re Air Crash Disaster at Soux City, lowa on July 19, 1989, 133
F.R.D. 515, 524 (N.D. Ill. 1990). THeoselawn andSoux City cases are disguishable and

inapplicable to the case at hand as they disamly attorney-clientral work product privileges,

and do not address NTSB regulationsStarling, the issue was the admissibility at trial of

! The IIC is responsible for selecting pagiting parties to thBITSB'’s investigationBrooks,
920 F.2d at 637; 49 C.F.R. 831.11(a).
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factual information obtained during a NT$®estigation, including the NTSB report and
deposition testimony; it did not address privilege concerning discovery. 203 F.R.D. at 485.
Plaintiff has not prowed this Court witlany authority supporting her assertion that no privilege
exists - in direct contradicn to numerous regulations andciontradiction to the lengthy
discussion irBrooks recognizing the NTSB’s authority thmplete its invstigation without
interference of owners andvdilitigants. 920 F.2d at 639 (N6B’s mission is “litigation
neutral”),id. at 645 (recognizing the pot&l adverse impact on communications between the
NTSB and party representativeis), (NTSB’s attention should be focused on the needs of the
investigation and not thaesires of the owner. at 646 (the public doe®t have a right to be
“present” while the NTSB report is being drafted), (“Wherever the parties may stand with
respect to each other under applicable tort they stand on much diffemefooting vis-a-vis the
NTSB'’s investigation.”) quoting Graham, 805 F.2d at 1389)¢. at 646 (the NTSB investigation
is not a show for “silent notekars looking for someone to sue8ge also Dallas Air Crash, 117
F.R.D. at 394 (NTSB pre-decisional documentstguted by privilege ahnot discoverable).

The NTSB has not yet issued its final repbtt, has issued interimperts that have been
publicly released by the NTS&hd are available on the NTSB’s public docket. 49 C.F.R. §
845.31;Brooks, 920 F.2d at 638 (“although access to thestigation is strictly limited, the
work-product of the NTSB is ultimately publénd available to anyone”) (defining “work-
product” as “all factual information concengj the accident.”). Other than counsel’s
stubbornnes$there is nothing prohibitg Plaintiff from requesting those records from the

NTSB directly, as outlined by 49 C.F.R. 88 83837.4. The NTSB indicated additional records

2 Counsel for Defendant suggesthdt Plaintiff's @unsel contact the NTSB about the draft
reports, and counsel for Plaifitiefused. [Dkt. No. 50-3, Ex. 3].
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would become available after its final rep@gued. [Dkt. 50-1, Ex. 1-B]. As recognized in
Brooks,

The NTSB does not forbid private inwigmtions conducted wh an eye toward

civil litigation. In fact,after its inquiry the Board releases any . . . records it took

custody of while conducting its inquiry. 4QF.R. § 831.12(b). This material is

thenavailable to litigantsto use in prepang their cases.
920 F.2d 634 (emphasis added). Indeed, such releas@dgpated by Beechcitahs stated in its
Certification of Party Representative,

After the [IIC] releases the parties and pararticipants from the restrictions on

dissemination of investigative infoation specified in 49 C.F.R. § 831.13,

neither | nor my party’s organization will in any way assert in civil litigation

arising out of the accideany claim of privilege for information or records

received as a result of my paipiation in the NTSB investigation.

[Dkt. 50-1, Ex. 1-A] (emphasis added).

Plaintiff repeatedly complains abougtthnfairness of being denied access to
communications between the NT@Bd Beechcraft, a party paipant to the investigation.
Plaintiff accuses Beechcraft of being “in cahdetgh the NTSB, claiming Beechcraft might be
manipulating the evidence and piding misrepresentations togiNTSB: “[g]arbage in, garbage
out.” [Dkt. No. 42, p. 11 and Dkt. No. 55, p. 3]. A similar argument was raisBoboks and the
Tenth Circuit rejected it:

In making this suggestion, [Plaintiff] cetds the manufactureactually run the

investigation while the NTSB takes a badat. He sees the official investigation

as little more than a cover-up by manufacturers. Under [Plaintiff]'s scenario, a

verdict pinning an accident’s cause dlofperror instead of on a manufacturers

product is preordained whenever the onjredenied access to part of the
investigation]. In making these chargg&aintiff] ignores the checks built into

the statutes and the NTSB rules that lezlpure the investigation’s credibility.

920 F.2d at 647. This Court agrees with the Tentbuithat Plaintiff's repeated suggestions of
impropriety are “a disservice to the dedicated stigators by implying aNTSB investigations

are compromised when a manufacturer is a paity.”Plaintiff is not being prohibited from
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prosecuting her case; as discussed above, muchfb# information Plaintiff is seeking to
compel will be released at a later date; PlHin&n obtain all of the preliminary information on
the NTSB'’s public docket; Plaintiff has alredayd the opportunity to conduct an independent
investigation; Plaintiff will have the opportunity depose both NTSB employees and parties to
the investigationld. Beechcraft has raised a valid privilege and will not be compelled to
produce the documents its Privilege Log.

Plaintiff's Third Motion to Conpel (Dkt. No. 40) is herebl@RANTED IN PART and
DENIED IN PART . The motion iSSRANTED to the extent that Defendants are hereby
ORDERED to supplement their response to Request No. 3 and state wdlettmruments
concerning the aircraft, the flight, the accidemtd the pilot were produced or are listed on the
Privilege Log. In all other respects, the ThiMotion to Compel as to Request No. 3 is
DENIED. With respect to Request No. 35, the Third Motion to Comd2ENIED .

IT IS SO ORDERED this 29th day of January 2016.
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