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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
DARRELL CHISSOE,
Plaintiff,
V. Case No. 15-CV-0166-CVE-TLW
SALLY JEWELL, SECRETARY OF THE

INTERIOR OF THE UNITED STATES
OF AMERICA,

Defendant.

N N N N N N N N N N N N

OPINION AND ORDER

This is an administrative appeal of agemacyion by the United States Department of the
Interior. SeeDkt. # 2. Plaintiff Darrell Chissoe (plaiff)i brings this appeal on behalf of his
deceased father, Paul Chissoe (Chissoe), pursuduet A@ministrative Procedure Act, 5 U.S.C. 88
701-706 (APA). IdPlaintiff has filed an opening brief kb # 31), defendant has filed a response
(Dkt. # 34), and plaintiff has filed a reply (Dkt.41). Plaintiff argues that the agency decision is
arbitrary and contrary to law because defendalgddo take restricted Indian land into trust as
mandated by federal statute and Bureau of Indian Affairs (BIA) regulations. Dkt. # 31, at 4-11.
Defendant argues that the agency decision shoutfib@ed because the BIA cannot take land into
trust for a deceased individual or an estate. Dkt. # 34, at 7-8.

l.

This appeal concerns an 8.21 acre tract of land located in Tulsa County (property). Dkt. #

13-2, at 1. The property was allotied.904 to Chissoe’s mother, Pauline Chisholm, a citizen of the

Muskogee (Creek) Nation (Creek Nation). &i2. Chisholm owned th@operty in fee subject to
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restrictions against alienation as per thé @&August 4, 1947, Pub. No. 336, 61 Stat. 731 (1947
Act). Chissoe inherited the property in 1974 sulijetiie same restrictions against alienati@kt.
# 13-2 at 3-5. In 2010, Chissoe sufferedraks that left him incapacitated. lat 65. On October
1, 2010, the District Court of Tulsa County, Gidana appointed plaintiff as Chissoe’s special
guardian with the express authority to executseato-trust application on Chissoe’s behalf.dd.
72-76. On October 26, 2010, the saooeirt appointed plaintiff aguardian of the person and
property of Chissoe. Icht 77-80. In January 2011, plaintiff and the Creek Nation Realty Office
began the process of putting the property into trust on behalf of Chissoe. Dkt. # 13-3, at 25-27.
On April 5, 2011, Chissoe died, and the next day the Creek Nation Realty Office notified
BIA Superintendent, Okmulgee Agency (Superinteridef his death, requesting that the fee-to-
trust application be terminated. Dkt. # 13-526t On April 15, 2011, the Superintendent notified
plaintiff that his trust application had bewithdrawn because the BIA could not process an
application from a deceased individual. D&t13-6, at 7. On May 27, 2011, plaintiff, through
counsel, requested that the Superintendent reopkepraceed with the fee-to-trust application. I1d.
at 9. The Superintendent issued a forgegdision on June 17, 2011, denying plaintiff's request
because Chissoe could no longer convey marketilBland the BIA’s regulations conflicted with
taking property into trust for the benefit of an estateatd.0-11. The Superintendent also decided
that, to the extent the decision was discretiorsdrg,chose not to exercise her discretion to approve

the fee-to-trust application. ldf 11.

! Property restricted under the 1947 Act remairssricted if inherited by or devised to an
individual with one-half or more blood of the Five Civilized Tribes (Creek, Cherokee,
Choctaw, Chickasaw, and Seminole Nations). B#E Act § 1.
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Plaintiff administratively appealed the Sup¢eindent’s decision, argwg that the BIA could
approve the fee-to-trust application because titls doévest at death whéme decedent has a will,
that an executor could sell the restricted land, that BIA regulations regarding consideration of the
individual applying could be followed when the applicant is deceased, and that the Indian
Reorganization Act, 25 U.S.C. 88 5101-5144, dictatasBbA regulations beead in favor of the
applicant._ldat 21-26. The Acting Regional Director,BlEastern Oklahoma Region (Regional
Director) affirmed the Superintendent’s decision.dti61. The Regional Director found that a
proper fee-to-trust application had not beabrsitted, and that if it had been, BIA regulations
prevent the agency from taking land into trust for a deceased individual or estat&2d.

Plaintiff appealed the Regional Director’s dgan to the Interior Board of Indian Appeals
(Board). Id.at 66. The Board affirmed on the ground that the BIA’s fee-to-trust acquisition
regulations do not authorize the BIA to accepttigeto land in trust for a deceased individual or
the individual's estate. Dkt. # 23%1at 4. The Board noted that the regulations apply to “the

acquisition of land by the United States in trust status for individual Indiachdribes,” idat 5

(quoting 25 C.F.R. § 151.1) (emphasis in originaf)d that “individual Indian” is defined as a
person who “is” a tribal member, a descendamatmiember, or a person possessing at least one-half
Indian blood._Id.The Board reasoned that the regulation’s use of the present tense “strongly
suggests, if not compels” the conclusion that the regulations are limited living persorise Id.
Board also looked to the factors that the BIA noastsider in evaluating a fee-to-trust application,

determining that they also support the conclutiiam the trust acquisition regulations do not apply

2 Plaintiff failed to attach the Board’s decision to its complaint (Dkt. # 2), but he later filed the

Board’'s decision as an attachment to mléis Reply Brief in Support of Motion to
Supplement Record (Dkt. # 23).



to deceased individuals. [dor example, the BIA must considfithe need of the individual Indian
. .. for additional land” and “the amount of tras restricted land already owned by or for that
individual and the degree to which he needs assistance in handling his affai(guolithg 25
C.F.R. 8151.10(b), (d)). Finally, the Board rejeqitintiff's argument that the Board had “upheld
BIA decisions approving the conveyamof restricted or trust property from an Indian grantor after
the grantor’s death,” Idfhe Board distinguished the cases cited by plaihéiffplaining that each
of those cases involvedragulation inapplicable to plaintiff's case, property to which the BIA
already held legal title, and deeds executed by the Indian grantor before his death. Id.

Plaintiff filed this suit seeking review ofélBoard’s decision pursuant to the APA. Dkt. #
2, at 4. Plaintiff argues that tiB#A was required to promptly takee property into trust under 25
U.S.C. 8§2216(c)and 25ER. 8§ 151.12(d)(2)(iv). Sdekt. # 31. Defendant filed the administrative
record? Dkt. # 31.

.

An agency action must be set aside if itadbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” 5 U.S.C. § 706. An action is arbitrary and capricious

if the agency has relied on factors wh{€¢bngress has not intended it to consider,

entirely failed to consider an important aspof the problem, offered an explanation
for its decision that runs counter to the evidence before the agency, or is so

3 Plaintiff relied on Kent v. Actig Northwest Regional Directot5 IBIA 168 (2007), Willis
v. Northwest Regional Directpd5 IBIA 152 (2007), and V8hkeno v. Deputy Assistant
Secretary11 IBIA 21 (1982). SeBkt. # 23-1, at 5.

4 The Court ordered the parti&sjointly submit the administrative record (Dkt. # 12), but
defendant alone submitted the record after the parties could not resolve a dispute as to
whether to include additional documents. Bd¢ # 13, at 1 n.1. After the administrative
record was filed, plaintiff moved to supplement the administrative record. Dkt. # 15. That
motion was denied. Dkt. # 24.



implausible that it could not be ascribed to a difference in view or the product of
agency expertise.

Motor Vehicle Mfrs. Ass’n of U.S., Ina. State Farm Mut. Auto. Ins. Cal63 U.S. 29, 43 (1983)

(describing the circumstances under which an agency rule would be arbitrary and capricious).

If the record before the agency doesswgport the agency action, if the agency has
not considered all relevant factors, othié reviewing court simply cannot evaluate
the challenged agency action on the bastk@fecord before it, the proper course,
except in rare circumstances, is to rem@nithe agency for additional investigation
or explanation.

Fla. Power & Light Co. v. Loriond70 U.S. 729, 744 (1985).

When reviewing an agency'’s interpretatioragftatute, “[i]f Congress has spoken directly
to the issue, that is the end of the matter;ciwert, as well as the agency, must give effect to

Congress’s unambiguously expresgrent.” United Keetoowah Baraf Cherokee Indians of Okla.

v.U.S. Dep’t of Hous. & Urban Deb67 F.3d 1235, 1240 (10th Cir. 2009) (citing Chevron U.S.A.,

Inc. v. Nat. Res. Def. Councit67 U.S. 837, 842-43 (1984)). However, if the statute is silent or

ambiguous, the court asks “whether the agermyssver is based on a permissible construction of
the statute.”_ld.(citing Chevron 467 U.S. at 843). In answering that question, considerable
deference is afforded to agencies interpreting guoities in statutes Congress has delegated to their

care._ Hydro Res., Inc. v. U.S. E.P.A08 F.3d 1131, 1145 (10th Cir. 2010) (en banc). Substantial

deference is also given to an agency’s integpien of its own regulations. Morris v. U.S. Nuclear

Regulary Comm'n598 F.3d 677, 684 (10th Cir. 2010). The agency’s interpretation will control

unless “plainly erroneous or inconsistent vitile regulation.” PlateaMining Corp. v. Fed. Mine

Safety & Health Review Comm;®19 F.3d 1176, 1192 (10th Cir. 20@guoting_Auer v. Robbins

519 U.S. 452, 461 (1997)).



[1.

The question in this case is whether the BIA@erept land into trustatus on behalf of an
individual Indian who is deceased, or his estafbe Board held that the “BIA’s fee-to-trust
acquisition regulations do not authorize the BIA to accept fee title to land in trust for a deceased
individual or the individual’s estate.” Dkt. # 23-at 4. Plaintiff appeals that decision. Dkt. # 2.

The Department of the Interibas the ability to takeertain land into trust for the benefit
of individual Indians and tribes. S8 C.F.R. 8 151.1. This poweipart of a regulatory framework
created to further the policy of the United State&ncourage the consolidation of Indian land

ownership and prevent further fteamalization of Indian lands. Sé&iami Tribe of Okla. v. United

States656 F.3d 1129, 1142 (10th Cir. 2011). BIA regulas define “individual Indian” as: “(1)
[a]ny person who is an enrolled member of a tr{@¢]a]ny person who is a descendent of such a
member . . . ; [or] (3) [a]ny other person possessitotal of one-half or more degree Indian blood
of atribe....” 25 C.F.R. § 151¢( An individual seeking to acquire land in trust status must file
a written request with the BIALd. § 151.9. In determining whether to accept a request to acquire
land in trust status, the BIA must consider up ghespecific factors, including “[tjhe need of the

individual Indian . . . for additional land” and “tlaenount of trust or restricted land already owned

> This is the issue that was appealed through the administrative proc&id, #E3-6, at 10-
11, 21-26, 61-64, and the basis for the Boad#sision (Dkt. # 23-1), which plaintiff
appeals to this Court, s&ét. # 2. However, plaintiff gjues additional and different claims
in his opening brief (Dkt. # 31) and replyiddr (Dkt. # 41). Plaintiff's new claims are
addressed below. Sadra Part V.

6 The regulations specify that applicationast be made to the “Secretary,” S8 C.F.R. 8§
151.9, which is defined as “the Secretary ofitiierior or authorized representative,” §.
151.2. In Tulsa County, it appears that the Sacy&t authorized representative is the BIA
Superintendent. Sd2kt. # 13-3, at 27. Thus, the Court assumes for the purposes of this case
that the Secretary’s authorized representative is the BIA.
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by or for that individual and the degree to whitthneeds assistance imldéng his affairs.” 1d 8
151.10(b), (d).

No statute or regulation directly addressesthr the BIA can accept a request to take land
into trust from a deceased person or his estate. Thus, the Board is afforded substantial deference in

its interpretation of its regations._Plateau Mining Corpb19 F.3d at 1192. The Board based its

decision on the fact that “individual Indian” is defined in the present tense, suggesting that the
individual must be currently living, and that twabé eight required considerations are not relevant
to a deceased individual. SB&t. # 23-1, at 5. The regulations cited by the Board indicate that the
trust acquisition regulations either do not contempmat® not apply to the taking of land into trust
status for the benefit of a deceased individuaigestate. Additionally, nothing in the regulations
or statutes concerning land acquisition for the beagiitdians and tribes conflicts with the Board’s
interpretation. Se@4 U.S.C. 88 2201-2221; 25 C.F.R. 88 151.1-151.15. Therefore, because the
regulations governing fee-to-trust acquisitions allent as to whether a deceased person may
gualify as an “individual Indian” on whose behalf land may be taken into trust and the Board’s
decision is based on a permissible construction of the relevant regulations, the Board’s decision
should be affirmed.
V.

Plaintiff argues in his openingibf (Dkt. # 31) and reply bri€Dkt. # 41) that defendant was
required to promptly take the property into tugon plaintiff's appliction under U.S.C. § 2216(c),
and, alternatively, that defendant was required under 25 C.F.R. 8§ 151.12(d)(2)(iv) to take the
property into trustin January 2011, when plairatiféges his fee-to-trust application was approved.

SeeDkt. ## 31, 41. For the reasons below, the Court will not address the merits of these claims.



For an agency action to be subject to judi@alew under the APA, ihust be a final agency
action. Se® U.S.C. 8 704. The actionsBFA officials are not finalinless administrative remedies
have been exhausted. Sé8 C.F.R. § 4.314; 25 C.F.R. §8 2.6. The exhaustion requirement
“recognizes the notion, grounded in deference to Congress’ delegation of authority to coordinate
branches of Government, that agencies, natdlbets, ought to have primary responsibility for the

programs that Congress has charged them to agteniriiUnited Tribe of Shawnee Indians v. United

States 253 F.3d 543, 550 (10th Cir. 2001) (quoting McCarthy v. Madi§aB8 U.S. 140, 145

(1992)). The requirement is particularly important when the agency action concerns an agency’s
discretionary authority or the application of an agency’s special expertigegldnents made in
an APA claim that have not been raised inabministrative appeal or have only been mentioned

vaguely or cryptically are not exhausted. ek Initiative v. US. Forest Sery660 F.3d 1256,

1261 (10th Cir. 2011) (quoting Kleissler v. U.S. Forest $S483 F.3d 196, 203 (3d Cir. 1999)).

“Claims not properly raised before an ageanywaived, unless the problems underlying the claim

are ‘obvious’ or otherwise brought to the ageneytention, Forest Guardians v. U.S. Forest Serv.

495 F.3d 1162, 1170 (10th Cir. 20€itations omitted); see algech v. Dep'’t of Interigr483 F.

App’x 555, 559-60 (10th Cir. Jun. 19, 201 Blackbear v. Nortoy®3 F. App’x 192, 193-94 (10th

Cir. 2004).
Based on the administrative record, it appeaastthe arguments made by plaintiff in his
opening brief (Dkt. # 31) and replyibf (Dkt. # 41) were not made any point in his administrative

appeal. To support his appeal of the Superintegldecision, plaintiff sent the Regional Director

! This and all other unpublished opinions are netpdential, but they may be cited for their
persuasive value. Sé&d. R. App. 32.1; 10th Cir. R. 32.1.
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a Statement of Reasons (Dkt. #@)3in which he argued that the BIA could approve the fee-to-trust
application because title does not vest at death wWigetdecedent has a wilhat an executor could
sell the restricted land, that BIA regulations regarding consideration of the individuahgpyid

be followed when the applicant is deceased, aadttie Indian Reorgaration Act, 25 U.S.C. 88
5101-5144, dictates that BIA regulations be read in favor of the applicamtt X1-26. In its
decision, the Board described pitdlif as arguing “that the RegiohRirector erred in concluding:

(1) that BIA did not receive arpglication; (2) that BIA’s regulations do not allow BIA to take land
into trust for deceased individuals or estates; @) that it is unclear who can convey marketable
title to the Property to the United States.” 3kR3-1, at 4. These arguments bear no similarity to
the arguments plaintiff makes in this proceeding. Biee ## 31, 41.

Furthermore, plaintiff appears to be puttiogh not only new arguments, but also entirely
new claims. The agency action at issue in theiadtrative appeal was the BIA’s termination of
plaintiff's fee-to-trust process dhe basis of Chissoe’s death. $de. ## 23-1; 13-6, at 10-11, 21-
26, 61-64. In plaintiff's opening briehe asserts that he is “brimgg] this proceeding pursuant to
the Administrative Procedure Act upon failure of Defarida take restricted Indian land in trust.”
Dkt. # 31, at 1. Plaintiff’'s opening brief then makes two arguments: that BIA’s failure to take the
property into trust violates (1) afederaltste and (2) the agency’s own regulations.i®es 4-11.
Terminating an application process and failingaike property into trusre two different agency
actions. The first is an action appealable unlderprocedures contained in 25 C.F.R. § 2.7. The
second is the failure of an official to act and is appealable under the procedures contained in 25
C.F.R. 8 2.8. The claims plaintiff argues in tpi®ceeding are not the claim addressed in the

administrative proceeding. Therefore, the Coutt mot address the merits of plaintiff's claims



argued in his opening brief (Dkt. # 31) and rebhef (Dkt. # 41) becausthey have not been
administratively exhausted.

IT ISTHEREFORE ORDERED that the decision of the United States Department of the
Interior Board of Indian Appeals &firmed.

DATED this 27th day of September, 2016.

CLAIRE V. EAGAN ‘_J
UNITED STATES DISTRICT JUDGE

10



