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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DUSTI LYNNE CARRIER, )
Paintiff, ))
V. ; CaseNo. 15-CV-189-PJC
CAROLYN W. COLVIN, ))
Acting Commissioner of the )

Social Security Administration, )
)
)

Defendant.

OPINION AND ORDER

Plaintiff, Dusti Lynne Carrie(“Carrier”), seeks judicialeview of the decision of the
Commissioner of the Sociak8urity Administration (“Comnssioner” and “SSA”) denying
Carrier’s application for supplezntal security income benefits under Title XVI of the Social
Security Act, 42 U.S.C. § 1382c(a)(3}-or the reasons discussed below, the Commissioner’s
decision isAFFIRMED.

Procedural History

Carrier filed her application for supplemergaturity income benefits with a protective
filing date of May 8, 2012. [R. 1®&.136]. She originally allegeahset of disability as of
October 13, 2004. [R. 16, R. 124].&hpplication was denied initially and on reconsideration.
[R.50-72]. An administrative heiag was held before Administtive Law Judge Richard J.
Kallsnick on September 26, 2013. [R. 27-49]. At bearing, Carrier amended her alleged onset
date to June 5, 2012. [R. 47]. By demisdated November 12, 2013, the ALJ determined
Carrier was not disabled. [R. 16-21]. The Apls Council denied Carrier’s request for review

on February 18, 2015. [R. 1-7Thus, the decision of the ALJ represents the Commissioner’s
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final decision for purposes of this appeal C.F.R. § 416.1481. Carrigmely sought review by
this court.
Claimant’s Background

Carrier was born on January 29, 1991, and 2#&years old at the time of the ALJ’s
decision. [R. 31, R. 124]. She has an elevgrdlde education, and does not have a GED. [R.
31]. Carrier has never workedd.

At a hearing on September 26, 2013, Carridifited that injuries from a motor vehicle
accident in October 2004 prevent her from being abigork. [R.32]. In the accident, she broke
her right humerus, tore the meniscus of her rigiete, crushed her pehasid broke her sacrum.
[R. 32-33]. She testified that, due to pain im hght arm, she can lift no more than ten pounds
for two hours a day and it hurts to use the fingershat hand. [R. 34-35]. She cannot type on a
keyboard with her right hand because her hancaamdstart hurting. [R. 35]. She has pain in
her lower back ninety percent of the time; theydimhe it is not bad is when she is lying down.
[R. 36]. When her back hurts, she has to lie déov an hour or two more than once a day. [R.
41]. She also would be unable to keep up ary jifashe worked. [R. 40-41]. She can sit for
thirty-five to forty-five minutes before she htmsstand up. [R. 36]. Khe doesn’t adjust her
posture while she’s sitting, it hurts and her whidekside area gets completely numb. [R. 37].
She can only walk fifteen to twenty minutes biefber right knee startaurting; after that, she
has to lie down and prop her leg up on the couch or likdWalking also hurts her back, and
she has to lie down frequently with a pillow untler leg. [R. 37-38]. Due to her back pain, she
would be unable to work eight hours per day, fiags a week, and some days should would not
even be able to make it to the jobsite. [R. 38]the past, she has been on Norco 75s, 10s and

oxycodone, and she used to go to a pain management doctor. [R. 38-39]. Currently she takes



Tramadol, which “barely takes an edge off of iif #ven does that.” [R. 39]. She takes Zoloft
for depression; for the most part, it helps. 38-40]. She also has ADHD, which makes it hard
for her to sit still, and she can’t concentrateooe thing for more than 20 minutes. [R. 40].

Before her accident, claimant used to hadeses, but because of her back injury, she is
unable to do so anymoréd. She has no social lifdd. She has three children, ages three, two
and nine months. [R. 41]. She normally stayshencouch; the older two children listen pretty
good and her mom and sister come over andhwipake care of the children until her husband
gets home.ld. She can hold her youngest child on herlbat cannot pick her up when she is
standing up, because of her right arm and back43R When she doesn’t have help with the
children, she turns on cartoons and lets them do thiegitwant until someone else gets there.
[R. 42].

Claimant and her husband, Jacob Dwaynei€ratvoth completed adult function reports.
[R. 145-154 (Ex. 3E); R. 155-164 (Ex. 4E)]. Clamhaeported that sheas no problems with
personal care. [R. 146]. She sometimes has gmubleeping because of pain and discomfort.
[R. 156]. She takes care of her childeerd maintains the house on a daily bdsisShe
routinely feeds, clothes and baththe children, fixes mealseahs the house and does laundry.
[R. 156-157]. She drives and goes shoppinddod, hygiene items and necessities. [R. 158].
She watches her children play,tal@es television and plays villgames every day, and talks to
people on the phone; she does not go places on ardégsis but goes to doctors’ appointments
as needed. [R. 159]. She cannot go out huntitigliing, or engage isocial activities with
friends and family because she is in too mudh.pfR. 160]. Due to pain, she has problems
with lifting, squatting, bending, standing, waig, sitting, kneeling, stair climbing and

completing tasks. [R. 160]. She can walk alsmwven to ten minutes before needing to stop and



rest. Id. She cannot pay attention for very long &g trouble following written and/or spoken
instructions. ld. She doesn’t handle stress or changesuine well. [R. 161]. She is very
emotional, terrified of surrounding vehesl and fearful of breaking bones ag&ith She has a
knee brace, which she wears as needed.

Carrier's husband generally concurred with claimant’s report concerning her activities,
capabilities and limitations. He stated she catkfaa about 200 feet before needing to stop and
rest, and can resume walking aften to twenty minutes. [R. 150He stated that she follows
written instructions well but spokanstructions have to be egohed very carefully and slow.

Id.

Claimant currently takes Zoloft for peession and Tramadol, Tylenol, Aleve and
ibuprofen for pain. [R. 276 (Ex. 17E)].

Carrier was seen by consultative psychatgdviinor W. Gordon, Ph.D., on December 3,
2012. [R. 280-282 (Ex. 1F)]. Dr. Gordon reporteat ttlaimant alleged problems with her back
and right arm secondary to residuals from the 2004 accident as her rationale for applying for
disability benefits. [R. 281]She did not allege any type p$ychological disturbance that
would preclude her from gainful employment. E81]. She has never been treated by any type
of mental health professionald. Dr. Gordon assigned no diagnoses on AXIS I, AXIS Il or
AXIS IV, and gave her a GAF score of 8. Based on casual conversation, he estimated her
level of intelligence as average to low averalgk.He commented that “[h]er direction appears
to be governed by her roles as a mother and homemakker.”

Jerry Patton, D.O., performed a consultative physical examination of claimant on
December 18, 2012. [R. 283-287 (Ex. 2F)]. She sea®n months pregnant at the time. [R.

284]. She reported injuries torewer back, pelvisknee and upper right aras a result of the



2004 vehicle accident. [R. 283]. She has had two surgeries on her right knee, five surgeries on
her left arm and four surgeries on her pelMs.She also complained of chronic headachds.
The doctor concluded she had normal range ofanaif the lumbar, thoraciand cervical spine;
deep tendon reflexes are +1 and equal; shealasto walk on her toes and heels without
difficulty; she seemed to walk in a safe armb& manner and did notaian assistive device;
however, she stated that she can only walk appiteiynthirty to fifty feet. [R. 284]. She did
not appear to be in pain while in the doctafce, was able to get on and off the examination
table without difficulty; had grip strength of 5/5 with her hands; could oppose fingers to
thumbs without difficulty; hd good pedal pulses with no periplleedema; and muscle masses
were considered equald. The doctor’s impression was that Carrhas some lingering pain in
her pelvis and low back; she stdther right knee is painfldut it appeared to be normal on
inspection; she appeared to be using her hamg and shoulder in a normal fashion; she
admitted to headaches; and she was seven months prefghant.

Social Security Law and Standard of Review

To qualify for SSI under Title XVI of the Act, andividual must bdinancially eligible,
file an application, and be under a “disabilipg defined in the Act42 U.S.C. § 1382. SSI
payments cannot be made prior to the mdollbwing the month the claimant files an
application. See 20 C.F.R. § 416.335.

For purposes of SSI, a claimant is disahlader the Act only if her “physical or mental
impairment or impairments are of such sevdtigt [she] is not only unable to do [her] previous
work but cannot, considering [her] age, educatand work experience, engage in any other
kind of substantial gainful work which efgsin the national economy.” 42 U.S.C. §

1832¢c(1)(3)(B). Social Securitygelations implement a five-steggequential process to evaluate



a disability claim. 20 C.F.R. § 404.1520See also Wall v. Astrue, 561 F.3d 1048, 1052 (10th
Cir. 2009) (detailing steps). “If @etermination can be made at arfiyhe steps that a claimant is
or is not disabled, evaluation underusequent step is not necessaiyak, 489 F.3d 1080,
1084 (10th Cir. 2007) (citatiomnd quotation omitted).

At steps one through four of the five-st&muential evaluation pecess, the burden of
proof lies with the plaintiff. See 20 C.F.R. 88 404.1512(a), 416.912@)pgan v. Barnhart, 399
F.3d 1257, 1261 (10th Cir. 2005) (citikiglliams v. Bowen, 844 F.2d 748, 770-52 (10th Cir.
1988)).

Judicial review of the Commissioner’s detaration is limited in scope to two inquiries:
first, whether the decision was supportedshistantial evidence; and, second, whether the
correct legal standards were appliethmlin v. Barnhart, 365 F.3d 1208, 1214 (10th Cir. 2004).

“Substantial evidence is such evidence smagonable mind might accept as adequate to
support a conclusion. It requires more thatiatilla, but less than a preponderancéll, 561

F.3d at 1052 (quotation and citation omitted)théugh the court will not reweigh the evidence,

! Step One requires the claimant to establish she is not engaged in substantial gainful
activity, as defined by 20 C.F.R. § 404.1510. Step Tequires that the claimant establish that
she has a medically severe impairment or coatlin of impairments that significantly limit her
ability to do basic work activitiesSee 20 C.F.R. 8§ 404.1520(c). If the claimant is engaged in
substantial gainful activity (Step One) or if the claimant’s impairment is not medically severe
(Step Two), disabilitpenefits are denied. At Steprék, the claimant’s impairment is
compared with certain impairments listed inQ®.R. Pt. 404, Subpt. P, App.1 (“Listings”). A
claimant suffering from a listed impairmentiorpairments “medically equivalent” to a listed
impairment is determined to be disabled withiouther inquiry. If notthe evaluation proceeds
to Step Four, where the claimant must estaltliahshe does not retdime residual functional
capacity (“RFC”) to perform his past relevant wolf the claimant’s Step Four burden is met,
the burden shifts to the Commissioner to estalalisbtep Five that work exists in significant
numbers in the national economy which therokait, taking into account her age, education,
work experience, and RFC, can perforBee Lax v. Astrue, 489 F.3d 1080, 1084 (10th Cir.
2007). Disability benefits are denied if tBemmissioner shows that the impairment which
precluded the performance of paslevant work does not precludiernative work. 20 C.F.R. §
404.1520.



the court will “meticulously examine the redaoas a whole, including anything that may
undercut or detract from the AlsJfindings in order to determiriethe substantiality test has
been met.”ld.
Decision of the Admnistrative Law Judge

At Step One, the ALJ found that Carriead not engaged in any substantial gainful
activity since May 8, 2012, the application date. [R. 18]. He fai@tep Two that Carrier had
medically determinable impairments of remotstdiy (2004) of pelvitrauma and status post
fracture of the right humerukl. However, he found the claimant did not have an impairment or
combination of impairments that had significarihgited (or was expected to significantly limit)
her ability to perform basic work-related activ#tifor twelve consecutive months; therefore, the
claimant did not have a severe impag&nt or combination of impairmentsl Accordingly, his
inquiry stopped at that point, and the ALJ founalttGarrier was not disadd at any time from
May 8, 2012, through the date of his decision. [R. 21].

Review

On appeal, Carrier asserts that the Alrdaat Step Two of the sequential evaluation

process and in his credibility analysis.
Analysis

Step Two Determination

Social Security Ruling (“SSR96-3p sets forth the pross for conducting a step two
determination: (1) the claimant must haveedically determinable impairment; (2) this
impairment must reasonably be expecteprtaluce the alleged symptoms; and (3) once the
claimant establishes the requisite connectidwéen the medically determinable impairment(s)

and alleged symptom(s), the Commissioner is ¢n ttonsider the “intensity, persistence, or



functionally limiting effects of ta symptom(s)” to determine whether the limitation is severe;
that is, whether it has more than a mininfé& on the claimant’s ability to do basic work
activities. SSR 96-3p, 1996 WL 374181.

The step two severity determination iséd on medical factoedone and “does not
include consideration of susiocational factors as age, edtion, and work experience.”
Williamsv. Bowen, 844 F.2d 748, 750 (10th Cir. 1988). While the Step Two burden has been
characterized agle minimis,” the mere presence of a conditismot sufficient to make a step
two showing. Williamson v. Barnhart, 350 F.3d 1097, 1100 (10th Cir. 2003). In determining
whether a severe impairment exists, the Comuonesiconsiders the “effect” of the impairment.
20 C.F.R. 88 404.1520(a), 416.920@)lliamson, 350 F.3d at 1099-1100. Thus, when Congress
categorized the severity requirement in the ragomhs, it noted that claimed “physical or
mental impairment must be of a nature dedree of severity sufficient to justify its
consideration as thmause of failure to obtain any substantial gainful work.” S.Rep. No. 1987,
83d Cong., 2d Sess., reprinted in 1954 U.S. Code Cong. & Ad. News 3710, 3730 (emphasis
added)Williamson, 350 F.3d at 1100.

The ALJ concluded that Carris impairments were not singbr in combination severe.

In reaching this conclusion, the ALJ addressedtivr the impairments had significantly limited
claimant’s ability to perfornbasic work-related activities fd2 consecutive months. 20 C.F.R. §

416.921et seq.”

2 “Basic work activities” include walking, standing, sitting, lifting, pushing, pulling, reaching,
carrying or handling; seeing, hearing, and spegkunderstanding, carrying out, and remembering
simple instructions; use of judgment, respondipgropriately to supervision, coworkers, and
usual work situations; and deaadi with changes in a routine vkosetting. SSR 85-28 (PPS-122)
1985. “[T]hese basic work factoase inherent in making a detdamation that an individual does
not have a severe medical impairmend’



In reliance on Dr. Gordon’s psycholeogl evaluation, the ALJ found Carrier had no
psychological disturbance that would precludefr@m gainful employment. [R. 20]. With
respect to physical limitationtje ALJ acknowledged and discus$ed significant injuries in the
2004 car accident, but noted that by MarchZi@7, Todd Swenning, M.D., of Tulsa Orthopedic
Trauma Specialists wrote that the right humevas “pretty well healetiher right elbow was
stable to varus and valgus stress, and x-rayiseofiumerus showed a healed fracture with no
evidence of hardware loosening. [R. 203B8 (Ex. 8F)]. Additionally, he cited records
indicating that the pelvisxator was removed April 24, 2006. [R. 20, R. 355 (Ex. 7F)].

The ALJ also cited treatment notes fronchile Bucholtz, D.O., who examined Carrier
on July 3, 2012, reported claimant had normal mfetoction, gait and stancand noted that she
engaged in moderate exerciselalescribed herself as being sexually active. [R. 20, R. 329 (Ex.
5F)].

Additionally, the ALJ cited and relied on the report af donsultative physician, Dr.
Patton, who stated that Carrier told him she suadiery on her pelvis four times and complained
of ongoing pain, but was able to lw@&n her toes and heels withalifficulty, did not appear to be
in pain and was able to get on and off the ekalnte without difficulty. [R. 20, R. 283-284 (Ex.
2F)]. The ALJ noted Dr. Patton’s findings that keip strength was 5/5; her muscle masses were
equal; her ranges of motion in Hembar, thoracic and cervicaligg were normal; her right knee,
which she also claimed was painful, was normal upspection; and she apged to be using her
arm, hand and shoulder in a normal fashion2fR.R. 284]. Finally, th ALJ stated that no
medical records support the claimant’s allegationgreét pain and physical limitations. [R. 20].

Plaintiff also complains that the Conssioner failed to consider medical evidence

submitted after the ALJ’'s November 12, 2013 decision. Specifically, on January 3, 2014,



counsel submitted a medical source statersignied by Dr. Beeson and dated December 13,
2013. [R. 818-820 (Ex. 21F)]. In that statem@&nt,Beeson opined that because of her injuries
from the motor vehicle accider@arrier is unable to perform amyork-related exertional
activities; has limitations on climbing andl&acing and on reaching, handling, fingering and
feeling with her right hand and arm; and muaidid all exposure to extreme cold, heat, wetness,
noise, vibration and hazards (machinery, dangeequgoment, heights, etc.). [R. 819-20 (Ex.
21F)]. The Appeals Council decdid to consider the medical source statement because it was
generated after the ALJ’'s Nawder 12, 2013, decision. [R. 2].

Pursuant to 20 C.F.R. 88 404.970(b) and 416.1470(b), “the Appeals Council must
consider evidence submitted with a request foresgvf the additional evidence is (a) new, (b)
material, and (c) relate[d] to the period orbefore the date of the ALJ’'s decisio@hambersv.
Barnhart, 389 F.3d 1139, 1142 (10th Cir. 2004) (citationsitted). Because the medical source
statement was completatter the ALJ’'s November 12, 2012dision, it is chronologically
irrelevant and, therefer was properly excludéd.

Claimant has failed to carry hieurden of proof thater impairments, either singly or in
combination, are severe, and substantial eweeupports the ALJ's step two determination.
Credibility Determination

Claimant also challenges the ALJ’s crelitijp determination. “[O]nce the requisite
relationship between the medically determinatmpairment(s) and the alleged symptom(s) is

established, the intensity, persistence, and limiting effects of the symptom(s) must be considered

% The court notes that on December 17, 2013, eddosplaintiff submitted treatment notes
from an October 14, 2013, visit by claiman@Gtnt W. Beeson, M.D. [R. 821-822 (Ex. 22F)].

In that visit, Carrier soughtéaatment of lesions on her righglevhere some warts had previously
been frozen. [R. 822]. This evidence is new atates to the period on defore the date of the
ALJ’s decision, but does not appéartbe material, nor does claintacontend, on appeal, that it
should have been considered.

10



along with the objective medicahd other evidence in determmg whether the impairment or
combination of impairments is severeéSSR 96-3) (S.S.A.), 1996 WL 374181. The ALJ found
that the claimant’'s medically ter'minable impairments couléasonably be expected to produce
the alleged symptoms; however, the claimantigeshents concerning the intensity, persistence
and limiting effects of these symptomsre@ot entirely credible. [R. 20].

“[C]redibility determinations are peculiarly the province of the finder of fact, and [the
court] will not upset such determinatiomgien supported by substantial evidencéVilson v.
Astrue, 602 F.3d 1136, 1144 (10th Cir. 2010) (intemmpadtation marks and citation omitted).
Those findings “should be closely and affirmatively linked to substastidence and not just a
conclusion in the guise of findingsld. (internal quotation marks and citation omitted).
“[Clommon sense, not tectual perfection, is [the] gual of a reviewing courtKeyes-Zachary v.
Astrue, 695 F.3d 1156, 1167 (10th Cir. 2012).

The ALJ, in assessing claimant’s allegations of pain, was redoii@hsider both the
objective medical evidence and other evidenaduding information about the claimant’s prior
work record, her own statements about symys, evidence submitted by her treating or
nontreating source and observations by agenggloyees and other persons. 20 C.F.R. §
404.1529(c)(3). In making his credibilitletermination, the ALJ reliethter alia, on the
following evidence:

¢ No medical records supported Carriaalkegations of great pain and physical
limitations;
e During the consultative examination by.[®Bordon, claimant denied having any

mental problems that wouldgmlude her being employed,;

11



Claimant did not graduate from highhsol, sit for a GED, investigate vocational

training or attempt to work;

She takes care of her three children &hd Dr. Gordon she cooks, cleans and goes
grocery shopping; further, Dr. Gordopined her direction appeared to be

governed by her roles as a mother and homemaker.

Although claimant’s husband reported that wife was limited in her standing,
sitting, lifting and bending, he did natdicate she has any problem preparing food
daily, bathing their youm children, performing diy cleaning, cooking and

laundry, or driving to stores to shopto attend doctor appointments.

Treating physician Dr. Bucholtz noted thlé claimant had normal movement in
all her extremities and that her motor function, gait and stance were normal.
This evidence provides suhbatial support for the ALJ’s credibility determination.
Accordingly, the court will not disturb the ALJ’s decision.

Conclusion

For the reasons set forth aboves @ommissioner’s decision is heredyFIRMED.

Entered this 28 day of August, 2016.

éjgistrmc Judge

United State
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