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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

TARA D. FORD,
Plaintiff,
Case No. 15-CV-0268-CVE-FHM

V.

MEGAN J. BRENNAN,
POSTMASTER GENERAL,

Defendant.

N N N N N N N N N N

OPINION AND ORDER

Now before the Court is defendant’s motfonsummary judgment (Dkt. # 43). Defendant
asks the Court to grant summary judgment infaeor, arguing that plaintiff fails to establish a
prima facie case of race discrimination, sex discrimination, or retaliation, or in the alternative, that
plaintiff fails to demonstrate pretext witspect to her retaliation claim. IBlaintiff responds that
there are genuine disputes of material fact aggther plaintiff can establish a prima facie case of
sex discrimination and retaliation, and that there is sufficient evidence to allow a reasonable
inference of pretext as to retaliation. Dkt. #'4Plaintiff's response is silent as to defendant’s

arguments regarding the race discrimination claim. Defendant has filed a reply. Dkt. # 48.

The Court cites Dkt. # 45 as plaintiffiesponse to defendant’s motion for summary
judgment. The Court has reviewed plaintiff's original response (Dkt. # 45) and the
numerous errata plaintiff fite(Dkt. ## 46, 47), which do nolter substantively plaintiff's
response. For the sake of clarity, the Caiids plaintiff's original response (Dkt. # 45)
only.
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l.

Plaintiff, an African-American female, servad a postal support employee (PSE) with the
United States Post Service (USPS) dgrihe time relevant to this actiénDkt. # 43, at 7; Dkt.
# 45, at 13. A PSE is a temporary, non-ear employee with no benefit®kt. # 43, at 7; Dkt. #
45, at 13. Plaintiff was primarily assigned te thortheast Station in Tulsa, Oklahoma, but had
worked at various different gtans, including the Downtown PdSffice Station. Dkt. # 43, at 7-8;
Dkt. # 45, at 13-14. Plaintiff was “window qualifi¢ meaning that she was qualified to work at
the front window, or retail lobby area, of a post offiékt. # 43, at 8; Dkt# 45, at 13. Plaintiff's
supervisor at the Northeast Station was Lilly Kemr Dkt. # 43, at 8; Dk# 45, at 14. Prior to
plaintiff's May 16, 2014 complaint, there was no recordomplaints to any of Kimrey’s superiors
about Kimrey’s behavior. Dkt. # 43, at 8; D&t45, at 14. The USPS has an anti-discrimination
policy and procedures it uses to preventkptace discrimination, including discrimination on the
basis of race and sex. Dkt. # 43, at 9; Dkt. # 45, at 15.

On May 12, 2014, plaintiff and Kinaly were working at the Nitheast Station when Kimrey
allegedly “slapped” plaintiff on her “butt.” Dk# 43, at 8; Dkt. # 45, at 15. At the time, plaintiff
did not make any complaint about this incidenanyone at USPS, including Kimrey. Dkt. # 43,

at 8; Dkt. # 45, at 15. Plaintiff worked the remamadkher shift that dayDkt. # 43, at 9; Dkt. #

2 Plaintiff remains employed with the USPS, buthia time since the evesgiving rise to this
action, plaintiff has been promoted to pere@iremployee with increased pay and benefits.
Dkt. # 43 at 15; Dkt. # 45, at 19.

3 In her response, plaintiff contends thatnyaf defendant’s undisputed facts are actually
disputed. However, in some instances, plfiatienials of defendaig undisputed facts are
non-responsive to the asserted fact, and in other instances, plaintiff responds with an
argument or legal conclusion. In such situations, the facts which defendant asserts are
undisputed are deemed admitted to the extent that they are supported by the record.
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45, at 15. On May 16, 2014, at about 5:30 a.m., whdeking at the Northeast Station, plaintiff
alleges that Kimrey “rubbed [her fingers] up the 2fifplaintiff’'s] butt.” Dkt. # 43, at 9; Dkt. #
45, at 16. Plaintiff did not make any complaibbat this incident to anyone at USPS, including
Kimrey. Dkt. # 43, at 9; Dkt. # 45, at 16. &bout 6:00 a.m., while wking with another USPS
employee in the “red room”--a secure room where valuable mail matter and contents are kept--
plaintiff alleges that Kimrey triethb hug plaintiff. Dkt. # 43, at 10; Dkt. # 45, at 16. Plaintiff alleges
that, as plaintiff turned to walk away, Kimreytisk her hand between [plaintiff's] legs and groped
up.” Dkt. # 43, at 10; Dkt. # 45, at 16. Plaintiff stated to Kimrey, “Lilly, you cannot do that,” to
which Kimrey responded, “l can't? . . . Well, the boys let me do it.” Dkt. # 43, at 10; Dkt. # 45, at
16. Plaintiff told Kimrey that “[she was] not theys.” Dkt. # 43, at 10; Dk# 45, at 16. Plaintiff
worked the remainder of her shift that day andadditional incidents with Kimrey occurred. DKkt.
# 43, at 10; Dkt. # 45, at 17. Two Caucasian malesalso worked at the Northeast Station under
the supervision of Kimrey, Michael Wilson anghiiny Lee, were also subject to physical contact
by Kimrey during their employment. Dkt. # 43,%tDkt. # 45, at 15. Wilson stated that Kimrey
was “handsy” with him, but also stated thatdi not complain to anyone at the USPS about the
physical contact and did not asknktiey to stop. Dkt. # 43, at Bkt. # 45, at 15. Plaintiff stated
that she observed Kimrey on several occasibng™Lee “all over” while he was working on the
workroom floor. Dkt. # 43, at 9; Dkt. # 45, at 15.

Sometime during the day on May 16, 2014, glHicontacted Charley Mose, her union
president, to make a complaint about Kimrey’s védra Dkt. # 43, at 11; Dkt. # 45, at 17. Plaintiff
made a written statement recounting the incidentsMose contacted the Tulsa Postmaster, Kathy

Ervin-Johnson, with plaintiff’'s complaint. Dkt48, at 11; Dkt. # 45, at 1 Rlaintiff’'s handwritten



statement described Kimrey as having “stuck her hand between [pla]deffs and rubbed up
[plaintiff’'s] butt.” Dkt. # 43, at 11; Dkt. #5, at 17. In response Mose’s communication of
plaintiff's complaint, Ervin-Johnson contactedBPS human resources to begin an investigation.
Dkt. # 43, at 11; Dkt. # 45, at 1Ervin-Johnson also met with Krey and told her she would be
working at the Downtown Station until further ragti Dkt. # 43, at 11; Dkt. # 45, at 13. On May
19, 2014, Kimrey reported to work at the Downtown Station and worked there the entire week. Dkt.
# 43, at 11; Dkt. # 45, at 13. From May 17, 2@dMay 22, 2014, plaintiff worked as scheduled
at the Northeast Station without incident. Dk434#at 11; Dkt. # 45, at 1he USPS investigation
ultimately resulted in Kimrey receiving a denwstito a lower position with reduced pay based on
her inappropriate behavior. Dkt. # 43, at 15; Dkt. # 45, at 19.

Andrew Jones, the Downtown Station manageeded a “window qualified” clerk to work
at the Downtown Station on May 23, 2014 due ta#iag shortage. Dkt. # 43, at 12; Dkt. # 45,
at 17. Jones contacted plaintifftanager at the Northeast Station, Lee, to inquire about plaintiff's
availability to work at the Downtown Station on that date. Dkt. # 43, at 12; Dkt. # 45, at 13.
Plaintiff had worked at the Downtown Station several occasions, performing her work in a
satisfactory manner. Dkt. # 43, at 12; Dkt. # 45, at 17. Lee informed Jones about the incident
between plaintiff and Kimrey and the subsequentgaint and investigation. Dkt. # 43, at 12; Dkt.
# 45, at 13. After this conversation, Lee told plaintiff to report to the Downtown Station on May 23,
2014 to fill a window shortageDkt. # 43, at 12; Dkt. # 45t 17. On May 23, 2014, plaintiff
reported to the Downtown Station at 7:30 a.mt. Bld3, at 13; Dkt. # 4%t 13. Before beginning

work, plaintiff met withJones, but did not tell him that shel diot want to work at the Downtown



Station if Kimrey were present. Dkt. # 4318t Dkt. # 45, at 13. Plaintiff’'s shift was scheduled
to end around 12:30 p.m. Dkt. # 47, at 207.

Kimrey was not at the Downtown Station whsaintiff arrived. Dkt# 43, at 13; Dkt. # 45,
at 13. Kimrey arrived at the Downtown stat@in11:00 a.m. Dkt. # 43, at 13; Dkt. # 45, at 13.
Jones told Kimrey that plaintiff was workingetivindow and that Kimreghould not have contact
with plaintiff or go near th&vindow under any circumstances. Dkt. # 43, at 13; Dkt. # 45, at 13.
Kimrey remained at her assigned desk, wets roughly 105 feet awdyom the window and
separated by a partition, the entire time that plawwas at the Downtown Station. Dkt. # 43, at 13;
Dkt. # 45, at 13. Around 11:00 a.m. plaintiff hearvoice she believed belonged to Kimrey. Dkt.
# 45, at 14; Dkt. # 43, at 18. Plaintiff also assewds she was directed tckea piece of mail to a
supervisor, which would have required her to interact with Kimrey, but acknowledges that she did
not have to report to, directly interact with, oeak to Kimrey during her shift. Dkt. # 45, at 12-13;
Dkt. # 47, at 57. Plaintiff becanupset, filled out a leave slip withe help of another co-worker,
and left. Dkt. # 43, at 14; Dkt. # 45 at 18. Pidirnlid not tell anyone in management that she was
upset, nor did she request that Kimrey be moveshtaher location. Dkt. # 43, at 14; Dkt. # 45, at
18. Plaintiff asserts that she was not “emotilyn@and physically capable of finding a manager
during her nervous breakdown.” Dkt. # 45, at 18.

A few months later, plaintiff's manager at tRertheast Station, Lee, told plaintiff to report
to another station, the Chimney Hills Post Officat®n, for two days to work in the “red room.”
Dkt. # 43, at 14; Dkt. # 45, at 1®laintiff asserts that this assignment was an attempt to set her up
for missing money and valuables. Dkt. # 2, atPaintiff informed Lee that she had a doctor’s

appointment with a specialist in Tahlequah andly she was supposed to report to the Chimney



Hills Station. Dkt. # 43, at 14; Dkt. # 45, at 18. Plaintiff had not filled out a leave request for or
advised management of the appointment beforengmtioned it to Lee. K # 43, at 14; Dkt. # 45,
at 18. Lee advised plaintiff to discuss her appointment with the manager at Chimney Hills. Dkt.
# 43, at 14; Dkt. # 45, at 18. Ri&ff discussed her scheduled doctor’s appointment with Chimney
Hills manager, who advised plaifithat she should not report to vkaat the Chimney Hills Station,
and should instead attend her doctor’s appointnigkit. # 43, at 14; Dkt. #5, at 18. Plaintiff did
not work at the Chimney Hills &tion and did not miss her doctor’s appointment. Dkt. # 43, at 14;
Dkt. # 45, at 18.

Having exhausted her administrative remedies, plaintiff filed this action, alleging sex and
race discrimination and retaliation in violation Ttle VII of the Civil Rights Act of 1964, 42
U.S.C. § 2000e «teq.(Title VII). Dkt. # 2. Specifically, @intiff asserts that Kimrey’s behavior
and unwanted touching constituted dispar&@iment race and sex discrimination and guidjuo
sex discrimination and argues that her transféhedowntown Station and Chimney Hills was a
retaliatory response to her complaint about Kimrey’s behavior. Defendant now moves for
summary judgment, arguing that plaintiff failsestablish a prima facie case of discrimination or
retaliation, and fails to demonstrate pretext wigpext to plaintiff’s retiéation claim. Dkt. # 43.

.

Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine

dispute as to any material fact and the moyagy is entitled to judgment as a matter of law.

Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, ke7 U.S.

242, 250 (1986); Kendall v. Watking98 F.2d 848, 850 (10th Cir. 1993). The plain language of

Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon



motion, against a party who fails to make a shgwsufficient to establish the existence of an
element essential to that party’s case, and on whatiparty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedsiproperly regarded not as a disfavored
procedural shortcut, but rather as an integral part of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy, and inexpensive determination of every actioat.'32/d.
(quoting EED. R.Civ. P. 1).

“When the moving party has carried its burdeder Rule 56(c), its opponent must do more
than simply show that there is some metaphysicabt as to the material facts. Where the record
taken as a whole could not lead a rational tridaof to find for the nomoving party, there is no

‘genuine issue for trial.””_Matsushitalec. Indus. Co. v. Zenith Radio Cqr$75 U.S. 574, 586-87

(1986) (citations omitted). “The mere existenca s€intilla of evidence in support of the plaintiff's
position will be insufficient; there must be evidence on which the [trier of fact] could reasonably
find for the plaintiff.” Anderson477 U.S. at 252. In essence, itlgpuiry for the Court is “whether
the evidence presents a sufficidigagreement to require submission to a jury or whether it is so
one-sided that the party must prevail as a matter of law.&atl851-52. In its review, the Court
construes the record in the light most favordblthe party opposing summary judgment. Garratt
v. Walker 164 F.3d 1249, 1251 (10th Cir. 1998).
[1.

Title VII prohibits employment discriminatioon the basis of race, color, religion, sex, or

national origin. 42 U.S.C. § 2000e-2(a)(1). Ri#fiasserts claims of race and sex discrimination

and retaliation in violation of Title VII. As plaiiff presents no direct evidence of discrimination



or retaliation, plaintiff's claimare subject to the McDonnell Doudlésirden-shifting framework.

SeeKendrick v. Penske Transp. Servs., Jid20 F.3d 1220, 1225 (10th Cir. 2000).

Under the McDonnell Dougldsamework, the plaintiff must carry the initial burden
under the statute of establishing a primeid case of . . . discrimination. Once the
plaintiff has established a prima facie €aftlhe burden themust shift to the
employer to articulate some legitimate, nondiscriminatory reason for its employment
action. If the defendant makes this shagyithe plaintiff must then show that the
defendant’s justification is pretextual.

Id. at 1226 (alteration in original) (internal quotation marks and citations omitted).
A.

Defendant asserts that plaintiff fails to mak@ima facie case of sex or race discrimination,
arguing that plaintiff identifies no adverse empl&rnaction and that the circumstances do not give
rise to an inference of discrimination. Dkt. #4817. With respect to defendant’s arguments about
plaintiff's sex discrimination claim, plaintiff sponds that she has sufficiently shown an adverse
employment action, including a “malicious transfer'the same location where plaintiff's former
supervisor had been reassigned, and asserts that the circumstances give rise to an inference of
discrimination. Dkt. # 45, at 23. &tiff's response is silent as to defendant’s arguments regarding
plaintiff's race discrimination claim.Seeid.

A prima facie case of disparate treatment dmsigcration requires a plaintiff to show: (1) that

the victim belongs to a protected class; (2) thatvictim suffered an adverse employment action;

4 McDonnell Douglas Corp v. Greeall U.S. 792 (1973).

> Defendant asserts that plaintiff's failure iespond to defendant’s argument that she is
entitled to summary judgment on plaintifface discrimination claim should be deemed
acquiescence. Dkt. # 48, at 8. Although glffidoes not respond to defendant’s arguments
about her race discrimination claims, plaindiffes not expressly state her intent to abandon
these claims. As such, the Court considers the merits of defendant’s argument.
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and (3) that the challenged action took place under circumstances giving rise to discrimination.

EEOC v. PVNF, L.L.C.487 F.3d 790, 800 (10th Cir. 2007). Rtdf alleges that she was sexually

harassed by Kimrey because of her race and sexatiHIsatisfies the first element of a disparate
treatment discrimination claim as an African-Ancan female. But plaintiff fails to demonstrate
either that she suffered an adverse employment action or that the challenged action took place under
circumstances giving rise to discrimination.

First, plaintiff fails to demonstrate thahe suffered an adverse employment action. The
Tenth Circuit liberally defines the term “adversmployment action,” and “[s]uch actions are not

simply limited to monetary losses in the fornwafges or benefits.” Sanchez v. Denver Pub. Schs.

164 F.3d 527, 532 (10th Cir. 1998). “Conduct rises to the level of ‘adverse employment action’
when it ‘constitutes a significant change in eoyphent status, such as hiring, firing, failing to
promote, reassignment with significantly different responsibilities, or a decisions causing a

significant change in benefits.” _Stinnet v. Safeway,,I887 F.3d 1213, 1217 (10th Cir. 2003)

(quoting_Sanchezl64 F.3d at 532). Actions that merely inconvenience an employee or alter the

employee’s job responsibilities are not considedkrse employment actions. Piercy v. Maketa

480 F.3d 1192, 1203 (10th Cir. 2007). A purely raltdransfer, even if involuntary, is not
considered an adverse employment action if the@l@yee receives the same salary and benefits and

the employee’s responsibilities are substantially similar. Santfé#.3d at 532. An assignment

to a new shift without any difference in payb@nefits is not an adverse employment action, even

if some inconvenience results to the eoyele._Daniels v. Utd. Parcel Serv., |mO1 F.3d 620, 635

(10th Cir. 2012). In the context of employmerstaimination claims, an involuntary transfer is not

considered an adverse employment action unless it is accompanied by a loss of pay or benefits or



the significant alteration of an emphs/s duties. Vann v. Sw. Bell Tel. C&79 F. App’x 491, 497

(10th Cir. 2006) (unpublished).

Plaintiff, in her response, identifies three purported adverse employment actions: (1) a
“malicious transfer” to the Downtown Statiof2) a “nervous emotional breakdown requiring her
early departure” from the Downtown Staticamd (3) “missed wages resulting from her early
departure.” Dkt. # 45, at 22-23. Quite simply, none of these events constitutes an adverse
employment action for the purposes of a Title VII dimination claim. First, plaintiff's assignment
to work one shift a the Downtown Station does not constitute an adverse employment action.
Although plaintiff identifies her shift re-assignmexst a transfer, it was not permanent; plaintiff's
manager assigned her to the Downtown Station fgraasingle shift. And tre is no evidence that
plaintiff's single-shift reassignment imposedyacthange in employment status or came with
different salary or benefits. Further, plaintiid not complete this single shift, but suffered no
adverse consequences from leaving her post early.

To the extent that plaintiff asserts that assignment to the Chimney Hills Station was also
an adverse action, this argument similarly fails. Bkie # 2, at 8. For the same reasons that her
temporary reassignment to the Downtown $tatvas not an adverse employment action, neither
was her temporary assignment to the Chimney Hills Station. And plaintiff never worked a single
shift at the Chimney Hills Station, having been instructed by the manager not to come in because
she had a conflicting doctor's appointment.ai®iff's “nervous emotional breakdown,” while

unfortunate, does not qualify as an advers@leyment action because it is simply not an

6 This and other unpublished decisions are not precedential, but may be cited for their
persuasive value. Séed. R. App. 32.1; 10th Cir. R. 32.1.
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employment action. Nor do plaintiff's missed wadgem the time she took off after her “nervous
emotional breakdown.” Such missed wages do not constitute a significant change in plaintiff's
employment status because, although plaintiff wapaiok for the hours she did not work, this was
not the result of any change in pay or other significant employment benefit.

Second, even if plaintiff were able to idiéyn an adverse employment action, she fails to
demonstrate that such an action took place uomlenmstances giving rise to an inference of
discrimination. “One method by wdh a plaintiff can demonstrata inference of discrimination

is to who that the employer treated similarly sitageemployees more favorably.” Luster v. Vilsack

667 F.3d 1089, 1095 (10th Cir. 2011) aiRtiff provides no factual suppdior her assertions that

she was sexually harassed or that any suppabedse action occurred because of her race or sex.
Instead, the record demonstrates that Kimrey behaved inappropriately with other employees who
were not members of a protectddss and that plaintiff's assignment to the Downtown Station for

a single shift was based upon staffing needs and plaintiff's experience working the front window.
Plaintiff herself concedes that when she tolchkay not to touch her, Kimrey responded, “Why not?

... The boys let me do it,” clearly indicating tKatnrey’s behavior was not limited to or targeted

at women. And other evidence demonstratesahigtast two men, Wilson and Lee, were subject

to similar treatment by Kimrey. Similarly, no eeitce in the record demonstrates that Kimrey’s
actions were racially motivated. Wilson and Lee are both Caucasian and plaintiff admits that she
has no factual support for her belief that Kimrey éted her for her race, other than the fact that
plaintiff is “a black woman.” Dkt. # 47, at 4IThere is no evidence that any purported adverse
employment action occurred under discriminatory circumstances. For these reasons, plaintiff fails

to make a prima facie case of disparate treatment race or sex discrimination.
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Plaintiff also asserts a claim under Title VII for sexual harassment. Title VII prohibits an
employer from discriminating against an emm@eyon the basis of sex “with respect to [her]
compensation, terms, conditions, or privilegef employment.” 42 U.S.C. § 2000e-2(a)(1).
Workplace sexual harassment may take either of two forms: (1) “hostile work environment”
harassment, which consists of offensive gender-based conduct that is severe or pervasive; or (2)
“quid progqud’ harassment, which “occurs when submission to sexual conduct is made a condition

of concrete employment benefits.” Hicks v. Gates Rubber&38. F.2d 1406, 1413 (10th Cir.

1987). Plaintiff advances a theory_of quith quosexual harassmehtThe “gravamen of a quid

pro guo sexual harassment claim is that tangible job benefits are conditioned on an employee’s
submission to conduct of a sexual nature and that adverse job consequences result from the
employee’s refusal to submit to the conduct.” dd1414. The relevairiquiry in a_gquidpro quo

case is whether the supervisor has linked tangible job benefits to the acceptance or rejection of

sexual advances. Karibian v. Columbia Univt F.3d 773, 778 (2d Cir. 1994) (finding gguabpro

! “An employer is subject to vicarious liability to a victimized employee for an actionable
hostile environment created by a supervisor with immediate (or successively higher)
authority over the employee.” Faragher v. City of Boca Ra&i@d U.S. 775, 805-807
(1998). If the alleged harassment does not result in any tangible employment action being
taken, an employer may raise a defensevwaious lialiity hostile work environment
claim that the employee did not take advaatafithe employer’s preventative or remedial
apparatus._Id.This is known as the Faragher-Elleditfense._SeEaragher524 U.S. at
775; Burlington Indus. v. Ellerftb24 U.S. 742 (1998). But, this framework does not apply
to quid pro quo sexual harassmeglaims. _Quidpro quo sexual harassment claims are
premised upon a tangible employment action conditioned upon the acceptance of sexual
advances. Hicks v. Gates Rubber,@83 F.2d 1406, 1413 (10th Cir. 1987). Because, by
their nature, quighro quosexual harassment claims require a tangible employment action,
the Faragher-Ellertdefense is inapplicable. Defendant concedes that the Farager-Ellerth
defense does not apply to plaintiff's clailmit asserts that evidence of a USPS anti-
harassment policy and a quick response to plaintiff's complaint is relevant to plaintiff's
retaliation claim because it helps demonstrate the lack of a discriminatory animus. Dkt. #
43, at 16 n.6.
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harassment where plaintiff's supervisor madethneitened to make decision affecting the terms
and conditions of her employment based upon liegmsssion to his sexual advances). A plaintiff
must show that an adverse employment actionfied from” sexua | harassment, which means that

there must be a causal connection between the twoBBkegton Indus. Inc. v. Ellerttb24 U.S.

742, 753-53 (1998) (“When a plaintiff proves that a tangible employment action resulted from a
refusal to submit to a supervisor's sexual demands, he or she establishes that the employment
decision itself constitutes a change in the tesmms conditions of employment that is actionable
under Title VIL.").

Plaintiff simply fails to identify any tangible job benefit thats conditioned on her
acceptance of Kimrey’s behavior. No evidesoggests that plaintiff’'s acceptance of Kimrey’s
unwanted advances and touching was connectaa &olverse employment action. First, plaintiff
herself acknowledges that neither Kimrey noy ather USPS employee made any statements or
otherwise implied to plaintiff that acceptance afikey’s behavior was required for plaintiff to keep
her job. Dkt. # 43-1, at 18. And the evidence demonstrates the opposite: plaintiff complained to
Kimrey about her advances and Kimrey stopéaintiff complained to defendant and defendant
conducted an investigation; defendant ultimately demoted Kimrey and reduced her salary; and
plaintiff remains employed with defendant, haviegently been promoted to a full-time, salaried
employee. Second, as discussed with respegldintiff's disparate treatment sex and race
discrimination claims, plaintiff fails to identifgn adverse employment action that occurred because
she rejected Kimrey’s advances. And, even if plaintiff's could identify an adverse employment
action, neither her assignment to serve at the Dmwm Station for a single shift, nor her nervous

breakdown and missed wages “resulted from” hesgdfio submit to Kimrey’s unwanted advances.
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Plaintiff's transfer to the Downtown Station whased on a need at that station and plaintiff's
gualification to work the front window. And pldifi's manager at the Northeast Station notified
the Downtown Station manager of plaintiff’'s cdaipt against Kimrey and advised that the two
should not work together during plaintiff's shifthe evidence in the record simply does not support
plaintiff's quid pro quosexual harassment claim.

In sum, plaintiff fails to establish a primadie case of sex or race discrimination. Plaintiff
identifies no adverse employment action nor any causal connection that would support her
discrimination claims. Defendasitiould thus be granted summary judgment on plaintiff's race and
sex discrimination claims.

B.

Defendant next argues that she is entitled to summary judgment on plaintiff's retaliation
claim, asserting that plaintiff fails to establish a prima facie case of retaliation or show pretext. Dkt.
# 43, at 15. Plaintiff responds thagth are genuine disputes of madkfact as to whether plaintiff
can establish a prima facie case of retaliation, and asserts that she has offered sufficient evidence
demonstrating that defendant’®ffered reason for the challengediac was pretextual. Dkt. # 45,
at 26.

A prima facie case of retaliatiorquires a plaintiff to show: (1) she engaged in protected
opposition to an unlawful employment practice;q12¢ suffered an adverse employment action; and
(3) there was a causal connection betweerptamtiff's protected opposition and the adverse

employment action._ Zokari v. Gates61 F.3d 1076, 1081 (2009). Plginsatisfies the first

element of a prima facie case of retaliatmetause her May 16, 2014riiwal complaint about

Kimrey’s behavior constitutes protected oppaositio an unlawful employment practice. But
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plaintiff fails to demonstrate either that shéfested an adverse employment action or that a causal
connection exists between plaintiff's complaints and any alleged adverse employment action.
First, plaintiff fails to establish thathe suffered an adverse employment action. As
discussed with respect to plaintiff's disorhation claims, the purported adverse employment
actions plaintiff identifies in her response--adimious transfer,” a “nervous emotional breakdown
requiring her early departure fid“missed wages resulting from her early departure”--do not satisfy
this element of a prima facie case. Sepralll.A. And, as also previously discussed, plaintiff's
assignment to the Chimney Hills Station doesquatlify as an adverse employment action. i8ee
Second, even if plaintiff were able to idept#n adverse employment action, no evidence suggests
that it was causally related to her complaints aB@mtey’s behavior. An employee may establish
causation by showing that the adverse employaidn occurred soon after the protected activity.

Annett v. Univ. of Kan.371 F.3d 1233, 1239-40 (10th Cir. 2004though plaintiff alleges that

the purported adverse employment actions occurred a number of days after her complaint about
Kimrey’s behavior, the timing of these actionsven days apart--coupled with the evidence that
defendant temporarily reassigned plaintiff for one shift to the Downtown Station based on specific
staffing needs, notified the Downtown Station ngaraabout plaintiff’s complaints about Kimrey’s
behavior, and advised Kimrey to stay away from plaintiff, demonstrate that no causal connection
existed between the two.

Finally, even if plaintiff were able to estah a prima facie case of retaliation, she fails to
demonstrate that defendant’s proffered non-disicitory reason for temporarily re-assigning her
to other stations--that specific stations needasporary service and plaintiff had experience in

these service areas--was a pretéit.showing of pretext does not require a plaintiff to offer any
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direct evidence of actual discrimination.” Timmerman v. U.S. Bank,,M&3 F.3d 1106, 1113

(10th Cir. 2007). Rather, “[a]n employee nsnpw pretext based on ‘weakness, implausibilities,
inconsistencies, incoherencies, or contradictions’ in the employer’'s claimed legitimate, non-
discriminatory reason such that a rational trieaof could find the reason unworthy of belief.” 1d.

(quoting Morgan v. Hilti 108 F.3d 1319, 1323 (10th Cir. 1997)). Plaintiff has identified no

evidence that would lend itself to a conclusion ttefendant’s reason for temporarily transferring
plaintiff was a pretext and merely a guise to cover a discriminatory motive. The evidence
demonstrates that defendant had a staffing atd Downtown Station, plaintiff was qualified to
fill this position, plaintiff was assigned to a singleft, plaintiff’'s manager informed the Downtown
Station manager of the situation between plifiiatid Kimrey, and the Downtown Station manager
told Kimrey to stay at her stath and away from plaintiff. Thedacts demonstrate that defendant’s
non-discriminatory reason for temporarily assigrhajntiff to the Downtown Station was not a
pretext for a retaliatory motive in response to plaintiff's formal complaint about Kimrey’s behavior.
Defendant’s non-discriminatoryexplanation contains no weaknesses, implausibilities,
inconsistencies, inchoherencies, or contradictioaswould support a showing of pretext. Plaintiff
has thus failed to satisfy her burden of showing pretext.

Plaintiff has failed to establish a prima facie case of retaliation, or in the alternative, has
failed to show that defendant’s proffered non-dimtatory reason for reaigning plaintiff to the
Downtown Station for a single shift was a pretext. Defendant should thus be granted summary

judgment on plaintiff's retaliation claim.
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V.

In sum, the Court concludes defendargnsitled to summary judgment on plaintiff's race
discrimination, sex discrimination, and retaliation mlaibecause plaintiff has failed to establish a
prima facie case, or as to plaintiff's retaliation claim, demonstrate pretext. The Court notes that
federal anti-discrimination laws are designed to protect individuals from discrimination in the
workplace based on immutable characteristics, lmuhat designed to provigeaintiffs a vehicle
to pursue meritless federal claims based solely caiatiff’'s membership in a protected class. The
Court evaluates all claims equally, but advises plaintiff that federal anti-discrimination claims should
be based in fact and should not be merely arceseein checking all the boxes of protected classes
to which plaintiff may belong.

IT ISTHEREFORE ORDERED that defendant’s motion for summary judgment (Dkt.

# 43) isgranted.
IT ISFURTHER ORDERED that defendant’s motion in limine (Dkt. # 49)nsot.
DATED this 27th day of June, 2016.

Claiis Eﬂ/\/7

CLAIRE V. EAGAN U_J
UNITED STATES DISTRICT JUDGE
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