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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

HAYDEN GRIFFITH,
Plaintiff,
V. Case No. 1%:V-273-GKF-FHM
CANEY VALLEY PUBLIC SCHOOLS,
RICK PETERS, CLINT SUMNER, JOE

LEWIS, JEANIE HUFFAKER, RON
PRUITT, and SUE P. WOODS,

N N N N N N N N N N N N

Defendants.

AMENDED OPINION AND ORDER

Before the courts the Report and Recommendation of United States Magistrate Judge
Frank H. McCarthyfDkt. #19], in which the Magistrate Judge recommends that the court deny
plaintiff Hayden Griffitis Motion for Preliminary Injunction [Dkt. #3].Griffith has filed
Objectonsto the Report and Recommendation [Dkt. #Z3jr the following reasons, the court
overrules Griffiths objections accepts the Magistrate Jutdg®eport and Recommendation, and
denies Griffiths Motion for Preliminary Injunction

l. Background

Griffith, a member of the Delaware Tribe and the Cherokee Nation, is a senior at Caney
Valley High School. She is scheduled to participate in a graduation ceremony on Thursday
evening May 21, 2015. In recognition of her upcoming graduation, an elder of the Delaware
Tribe gave Griffith an eagle feather, abject which is sacredaccording toGriffith’s Native

American religious beliefdAs an expression of her beliefs, she wishesttachthe eagle feather

! Plaintiff filed her Complaint at 6:26 p.m. on Friday, May 15, 2015. The following Monday
morning, May 18, 2015, theourtreferred this matter to the Magistrate Judge for a hearing
the Motion for Preliminary Injunction and a Report and Recommendation because this court
currently presiding over a soay criminal jury trial.
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to her graduation cap durirtnger graduation ceremony. Btite schooprohibits all students from
decorating theigraduationcaps, and hasformed Griffith that she will not be permitted to
participate in the ceremony if she attaches the feather to hdudag the ceremonyrhe school
has offered to allow Griffh to wear thdeather in her haior on a necklageor to carry the
featherduring the ceremony, but Griffith maintains it would be disrespectful and incorisiste
with her religious beliefaotto wear the featheattachedo the graduation cap.

Griffith contends thathe schools policy of prohibiting decorations on graduation caps
violates her rights under the First Amendment to the United States Constitutiee &xercise
of religion andto free speechShe also contends that the policy violates her rights under the
Oklahoma Religious Freedom Act, Okla. Stat. tit. 51, 8§ 86keq.("ORFA"). Sheseeks a
preliminaryinjunction prohibiting the school from enforcing the policy, thereby permitting her to
wear the feather on hgraduation cap during the graduatmeremony.

The Magistrate Judge held a hearomgTuesdayMay 19, 20150n Tuesdayevening, he
issued his Report and Recommendation, in which he recommended that '&rnifiitron be
denied. Griffithfiled her Objectiors to the Report and Recomnmation esterdaymorning, and
the defendants filed their response egdgterdayafternoon.

. Standard of Review

This court must conduct de novoreview of the Magistrate Judges Report and
Recommendation. 28 U.S.C. 8§ 636(b)(2)A(judge of the court shall make a de novo
determination of those portions of the report or specified proposed findings or recommendations
to which objection is mad®; see also Northington v. Marjil02 F.3d 1564, 1570 (10th Cir.
1996) (De novo review is required aft a party makes timely written objections to a

magistratés report.The district court must consider the actual testimony or other evidence in the



record and not merely review the magistateeport and recommendatic)s.The court may
“accept, rejector modify the recommended disposition; receive further evidence; or return the
matter to the magistrate judge with instructidof®d. R. Civ. P. 72(b).

IIl.  Discussion

A preliminary injunction is an extraordinary remedy; therefore, a movant'stagielief
must be clear and unequivocBlominion VideoSatellite, Inc., v. Echostar Satellite Cqr@69
F.3d 1149, 115 (10th Cir. 2001). To obtaim preliminary injunctionthe movantbears the
burden of showing: 1) a substantial likelihoodpoévailing on the rrits; 2) irreparable harm
unless the injunction is issued; 3) tieeatened injury outweighs the harm that the preliminary
injunction may cause thepposing party; and 4) the injunction, if issued, will not adversely
affect the public interesked. Lands Legal Consortium v. United State35 F.3d 1190, 1194
(10th Cir. 1999).

Three types of preliminary injunctions are specifically disfavored: (1) npirehiry
injunctions that alter the status quo; (2) mandatory preliminary injunctions3apde(iminary
injunctions that afford the movant all the relief that it could recover atdhelusion of a full
trial on the merits. For these categories of disfavored preliminamctions, the movant has a
heightened burden of showing that the traditional faatdrsweigh heavily and compellingly in
its favor before obtaining a preliminary injunctiofrundamentalist Church of Jesus Christ of
Latter-Day Saints v. Horne698 F.3d 1295, 130@0th Cir. 2012) (quotinddominion Video
Satellite, Inc, 269 F.3dat 1154-55).In his Report and Recommendation, the Magistrate Judge
determined that Griffitte motion would involve each of these categories. [Dkt. #19, pB]. 2
Griffith did not object to this finding. Thus, theourt finds that Griffith must meet this

heightened burden.



A. Likelihood of Success on the Merits

I. Hybrid-Rights Theory

Griffith argues that, because she alleges both a free exercise claim and a free speech
claim, the courtmust apply a heightened level of scrutiny to the schogolicy prohibiting
decorations on graduation caps during ¢inaduationceremony. [Dkt. #20, p. 17]. Griffith
argument has its origins Bmployment Div., Ore. Dept. of Human Res. v. Smi#A U.S. 872
(1990). UnderSmith when a persds free exercis of religion is impaired by a neutral rule of
general applicability issued by a governmental entity, the court exsuthieerule under the
rationatbasis review standar&ee d. at &8 (“If prohibiting the exercise of religion . . . is not
the object ofthe [rule], but merely the incidental effect of a generally applicable amdvate
valid provision, the First Amendment has not been offerijedee alsoUnited States v.
Hardman 297 F.3d 1116, 1126 (10th Cir. 20@2n effect, Smithcreates asafe larboi—if the
law is‘a valid and neutral law of general applicabilityyen it must simply be rationally related
to a legitimate government efd.In declining to apply strict scrutiny to neutral rules of general
applicability, the Court distinguished some of its previous free exercise decisions, noting tha
those cases, the plaintiff had also asserted othestitutional claimssuch as freedom of speech
and of the pres§&mith, 494 U.S. at 882.

Some courtshave interpreted this language $mithas recognizing &hybrid-rights’
theory, under which courts apply heightened scrutiny in cases where engltipstitutional
violations are asserted togeth8ee, e.g., Miller v. Reed76 F.3d 1202, 12698 (9th Cir.
1999). The Supreme Court has nottier articulated hybrid-rights theorybased orSmith and
the significance of the languageSmithis uncertainSee Catholic Charities of Sacramento, Inc.

v. Superior Court85 P.3d 67, 88 (Cal. 2004ee also Parker v. Hurley14 F.3d 87, 97 (1st



Cir. 2008) ([w]hat the Court meant by its discussion'bybrid situationsin Smithhas led to a
great deal of discussion and disagreemgridut “[w]hatever theSmithhybrid-rights theory may
ultimately mean . . . it at least requires a colorable showingfringement of recognized and
specific constitutional rights, rather than the mere invocation of a gergdral.ri.” Swanson v.
Guthrie Ind. Sch. Dist. No. I;1135 F.3d 694, 700 (10th Cir. 1998).

As discussed below, Griffith has not mad&alorable showing of infringemehf her
“recognized and specific constitutional rightip free speech under the First Amendmdaht.
Thus, the court need not apply heightened scrutiny tedheol’s policy prohibiting decorations
on graduation caps based ohydrid-rights theory.

ii. Free Exercise of Religion

To survive a constitutional challenge based on an alleged violation of the frees@xerci
clause of the First Amendmernig law that is both neutral and generally applicable need only be
rationally related to a legitimate governmental inteteStrder v. Lewis Palmer Sch. Dist. No.
38, 566 F.3d 1219, 1232 (10th Cir. 200@)ting Grace United Methodist Church v. City of
Cheyene 451 F.3d 643, 649-50 (10th Cir. 2006)

Here, the schod@ policy prohibiting all decorations on graduation caps is a neutral policy
of general applicabilityFurthermore, te school has a legitimate interest in maintaining the
formality of the graduation ceremony, and in demonstrating the unity of the gradtlaseee
Corder, 566 F.3d at 1229'A graduation ceremony is an opportunity for the School District to
impart lessons on discipline, courtesy, and respect for authiirBgar v. Fleming714 F. Supp.
2d 972, 989 (D.S.D. 2010)The school board has a legitimate interest in honoring its graduating

seniors and preserving the unity of the class at this most auspicious event.”).



Griffith contends that the policy is not rationally related to the sc¢hoolterest in
promoting unity, given that others students would be permitted to wear other (ggahaas
stolesfrom theNational HonoiSociety andin light of the schook offer to allow her to wear the
feather in her haior on a necklacegr to carry the feather. [Dkt. #20, p. 18]. Bbese other
regalia are permitted to allow recognition of the students’ accomplishnmestfiooisponsored
activities. See Bear 714 F.Supgd at 989 (“The school board has a legitimate interest in
ensuringthat the graduation exercises convey . . . messages that advance the misgmaisand
of the school.”). Furthermore, none of these permitted variances to the graduaticm aegali
worn on the capAs the school Superintendent testified at the hearingptgethe Magistrate
Judge, the graduation cag®the most visible aspect of the graduation regalia to members of the
audience who are seated above and behind the graduating class in the stands of the school's
football stadiumThe school’s policy prohibiting individual decorations of the graduation cap is
thusa rational means of displaying the unity of the graduating class. As sudclithGfs not
shown that the school’s policy mot rationally related to its legitimate interest in maintaineng
solemn and dignified atmosphere at its graduation cerepamy conveying a message of unity
and discipline to its graduating class.

Griffith thereforefails to carry her burden of showing that she is likely to prevail on the
merits of her free exercise claim

iii. Free Speecklaim

Students in public schools do riehed their constitutional rights to freedom of speech or
expression at the schoolhouse datdazelwood Sch. Dist. v. Kuhimeiet84 U.S. 260, 266
(1988) (quotingTinker v. Des Moines Independent School Di883 U.S.503 506 (1969)).

However, the First Amendment rights of students in the public schools “are not auatignatic



coextensive with the rights of adults in other settings, {quoting Bethel School District &l

403 v. Fraser 478 U.S. 675, 682 (1986)and must be'applied in light of the special
characteristics of the school environméndl. (quotingTinker, 393 U.S. at 506). In particular,
educatorslo not offend the First Amendment by exercising contref tthe style and content of
student speech in schesponsored expressive activitiethat observers“might reasonably
perceive to bear the imprimatur of the schidao long as their actions are reasonably related to
legitimate pedagogical concerh€order, 566 F.3dcat 1227, 1229(quotingHazlewood 484 U.S.
at271, 273).

Griffith contends thatbecause the school permits certain forms of academic
recognitior—such as National Honor Society steleduring the graduation ceremagnthe
ceremony isa limited public forum or a designated public forum, in which viewpoint
discrimination isnot permitted. [Dkt. #20, p. 12]. But the ceremony may be deemed a public
forum only if school authorities have openedfior indiscrimnate use by the general public . . .
or by some segment of the public, such as student organizatiteedewood 484 U.S. at 267
(internal citations and quotation marks omitteédgre, the schoalloes not felinquish ultimate
control over the content and orderly progression of the proce2diBgar, 714 F.Supp.2d at
988) by giving limited recognition of individual academic achievement in sclspohsored
activities. In particular, the schoaloesnot relinquish control over the graduation caps, which
bear no individual decoration of any kiadncluding recognition of academic achievement.
Furthemore given the degree of control the school exescmeer the proceedings, observers
would reasonably perceive the expressions made through the stuglaaksation regalia as
bearing the imprimatur of the school. As suchyraduationceremony‘is a schoekponsored

event, and, thus, the studéndpeech . .is schoolsponsored speetisubject to restetions that



are reasonably related to legitimate pedagogical concédns(finding that a schooté
requirement that a student wear a cap and gown over traditional tribahglatit@ graduation
ceremonydid not violate his First Amendment rightsgealso Cordey 566 F.3d at 1229 [T]he
graduation ceremony was supervised by the sthdatulty and was clearly a schesgonsored
event)).

For the reasons discussed abadseffith hasnot show thatthe school’s policy is not
rationally related toa legitimate pedagogicalinterest in maintaining the formality of the
graduation ceremony and in demonstrating the unity of the graduatingSietkereforefails
to carry her burden of showing she is likely to prevail on her free speech claim.

iv. Oklahoma Religious Freedom Act Claim

The ORFAprovidesthat“[n]Jo governmental entity shall substantially burden a pésson
free exercise of religion unless it demonstrates that application of thenbtordiee person is
1. Essentialto further a compelling governmental interest; andr'Be least restrictive means of
furthering that compelling governmental interesdkla. Stat. tit. 51 8 253(B). ‘Substantially
burden,”as the term is used in the ORFA, meatts inhibit or curtail religiously motivated

practice” Okla. Stat. tit. 51§ 252(7)?

% In her objection, Griffith argues that a substantial burden exists where thmmewal entity
“preverts participation in conduct motivated by a sincerely held religious Bdlxt. #20, p. 5
(quoting Abdulhaseeb v. Calboné00 F.3d 1301, 1315 (10th Cir. 2010))].Abdulhaseepthe
Tenth Circuitconsideredhe meaning of the term “substantial burden” as used in the Religious
Freedom Restoration Act (“RFRA”), 42 U.S.C. § 200Qa¢a). Unlike RFRA, however, the
Oklahoma Religious Freedom Act dedsthe term “substantially burdenCompareOkla Stat.

tit. 51, § 252(7)with 42 U.S.C. 88 2000bb-2, 2000cc-5.



In Steele v. Guilfoyle76 P.3d 99 (Okla. Civ. App. 2003the Oklahoma Court of Civil
Appeals statedhat a governmental entity substantially burdens a pldmtifee exercise of
religion urder any of three circumstances:

1. where it“[s]ignificantly inhibit[s] or constrain[s] conduct or expression that
manifests some central tenet dparson’s] individual beliefs”;

2. where it"meaningfully curtail[s] dperson’s]ability to express adherence to
his or her faith;or

3. where it denieSreasonable opportunities to engage in those activities that are
fundamental to a [persas] religion”

Id. at 102 (quotingNerner v. McCotter49 F.3d 1476, 1480 (10th Cir. 1996grt denied515
U.S. 1166 (1995))A governmental entitg action“does not substantially burden religious
activity when it merely has an incidental effect that makes it more difficult tctipeathe
religion.” 1d. (citing Lyng v. Northwestern Indian Cemetery ProtectiverA85 U.S. 439, 450—
51 (1988))*

Here, Griffith testified that her religion does not require hattachthe eagle feathdo
her cap at the graduation ceremony. She also testified that weariiegtther shows her respect
for God and for the tribal elder who gave the feather to her, butatliag to attachthe feather
to her capwvould not result in any religious detriment to h&hus, attachingthe featheto her

graduation capvould bea personal expression of religious significance to Griffith, but it is not a

% As an opinion of the Oklahoma Court of Civil Appeals which has not been approved by the
majority of the justices of the Oklahoma Supreme Court for publication in théabfeporter,
Steeledoes not constitute binding precedent, though it is persuastherity.Okla. Stat. tit. 20,

8 30.5; Oklahoma Supreme Court Rule 1.200(d)(2).

* Griffith contends that the Magistrate Judge’s relianced.ymg is misplaced, as the case was
decided prior to the enactment of RFRA. [Dkt. #20, pp. 7-8]ilBuMagistate Judge’s reliance
was placed osteele which in turn cited.yng.More importantly, the purpose of RFRA was “to
bring Free Exercise jurisprudence back to the test established &fute There is no
indication Congress meant to alter any other aspect eSmithjurisprudence.Hobby Lobby
Stores, Inc. v. Sebeliug23 F.3d 1114, 1133 (10th C&013, aff d sub nom. Burwell v. Hobby
Lobby Stores, Inc134 S. Ct. 2751 (2014).



religiously motivated “practicé (Okla. Stat. tit. 51 8§ 252(7)), or an activity that is
“fundamental” to her religion Hteele 76 P.3d at 102). Nor does the policy prohilgtin
decorations on graduation cauring the ceremonymeaningfully curtail her ability to express
adherence to her faitBteele 76 P.3d at 102. The policy does not prevent Griffith fedtaching
the featherto her capat any timeother thanthe graduabn ceremony She mayattach it to her
cap up until she enters the graduation ceremany] she mayaffix the feather to her cap
immediately after the ceremony. The school superintendent also offeredptserefor the
professional photographeith Griffith wearing her feather oher cap after the ceremoniyn
sum, Griffith may display the feather as she wishes throughout her celebration odheatgrn,
other than during the graduation ceremony with her fellow classmates.

Griffith has notshownthatthe school’spolicy substantially burdens her free exercise of
religion. Thus, Griffith does notmeet her burden of showing a substantial likelihood of
prevailing on the merits on her ORFA claim.

B. Irreparable HarmBalancing of the Harmsnd Publidnterest

Having failed to demonstrate a violation of the ORFA or of her rights to freseckpor
the free exercise of religion, Griffith fails to carry her burden of showing skl suffer
irreparable harnif an injunction is not issued, or that the threatened injury would outweigh the
harm an injunction may caudeed. Lands Legal Consortiyh95 F.3d at 1194. Furthermore, the
public interest weighs heavily in favor dhe school's stated interest in maintainirge
uniformity and formality of the graduation ceremony for all studddtsThus, Griffith does not
meet her“heightened burden of showing that the traditional four facte@gh heavily and
compellingly in[her] favor” Fundamentalist Church of Sas Christ of LatteDay Saints 698

F.3dat 1301.
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V.  Conclusion

For the foregoing reasons, Griffih objectios [Dkt. #20] to the Report and
Recommendatiorare overruled and the court accepts tiMagistrate Judge’secommended
disposition.Griffith’s Motion for Preliminary Injunction [Dkt. #3] is denied.

IT IS SO ORDERED thisIstday of May, 2015.

Aescan L. Ho—c—ec e
GREGOR YK/ FRIZZELL, CHTEF JUDGE

UNITED STATES DISTRICT COURT
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