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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

STATE FARM FIRE AND
CASUALTY COMPANY, an
lllinois Corporation,

V. Case No. 15-CV-0342-CVE-TLW

)
)
)
)
Plaintiff, )
)
)
)
WAYNE PETTIGREW, individually )
and d/b/a GROUP & PENSION )
PLANNERS, INC.; FIRST TRINITY )
FINANCIAL CORPORATION, an )
Oklahoma corporation; GREGG
ZAHN, an individual,

Defendants. )

OPINION AND ORDER

Now before the Court is the Motion of Riflinity Financial Corporation and Gregg Zahn
for Summary Judgment Against State Farm &i@asualty Company (Dkt. # 30) and Pettigrew’s
joinder therein (Dkt. # 34), the Motion for Summaudgment and Supporting Brief of Plaintiff
State Farm Fire and Casualty Company (Dkt. # 35), and Wayne Pettigrew’s motion for summary
judgment (Dkt. # 52). Defendants First Trinitm&ncial Corporation (FTFC) and Gregg Zahn move
for summary judgment on the ground that a pedd@imlity umbrella policy issued by State Farm
Fire and Casualty Company (State Farm) to/l¢aPettigrew requires State Farm to defend and
indemnify Pettigrew in a state court action that FTFC and Zahn filed against Pettigrew after
Pettigrew made allegedly defamatory statements about Zahn’s leadership of FTFC. Dkt. # 30.
Pettigrew joined FTFC and Zahn’s motion (D&t 34) and filed his own motion for summary

judgment (Dkt. # 52), arguing that State Farmetgpuired to defend and indemnify Pettigrew in the
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suit against him by FTFC and Zahn becausesth&e court action is a covered loss under the
umbrella policy and no policy exclusions apphState Farm filed a cross motion for summary
judgment, arguing that the umbrella policy does not provide coverage to Pettigrew, specifically
asserting that policy exclusions for business pursuits, professional services, and acts as a board
member preclude coverage. Dkt. # 35. The maeaeh ask the Court to find that they are entitled
to judgment as a matter of law and deny the opposing party’s motion.

l.

This insurance coverage dispute arises fadromeowner’s insurance policy and a personal
liability umbrella policy that State Farm issued to Pettigrew, under which Pettigrew seeks coverage
for a state court action against FTFC and ZaRiFC is a holding company for an Oklahoma
insurance company. Dkt. # 30-1, at 7. Zalunided the company in 2004 and recruited Pettigrew,
who has over 30 years of experieasean insurance professional, both as an insurance broker and
insurance consultant, to serve as a founding boandb@e Dkt. # 35-2; Dkt. # 35-3, at 3; Dkt. #
43-2, at 5-6. Zahn serves FTFC’s president,fanecutive officer (CEO), and chairman of the
board of directors. Dkt. # 2-6; Dkt # 35,1dt; Dkt. # 43, at 4. Pettigrew served as member of
FTFC’s board of directors from its inception2004 to 2013. Dkt. # 35, at 9; Dkt. # 43, at 3. As

an initial investment, Pettigrew purchased 40,80@res in Southwest Security Financial

State Farm notes in its reply to Pettigrew’s motion for summary judgment that Pettigrew
filed his motion for summary judgment after the deadline for dispositive motions elapsed.
Dkt. # 53, at 1 n.1. Pursuant to this Caudtheduling order, the deadline for dispositive
motions was January 28, 2016. Dkt. # 16. Pettvdiled his motion for summary judgment

on February 8, 2016. Dkt. # 52. AlthoughttRgew’s motion wasuntimely, the Court
declines to strike it because Pettigrew tinfédd his joinder in FTFC and Zahn’s motion

and Pettigrew does not advance any argumeatshterially differ from those presented

by FTFC and Zahn.



Corporation, later renamed FTFOKkt. # 35, at 9-10; Dkt. # 43, at 4. Pettigrew later purchased an
additional 2,000 shares and received 8,000 shamgidends in 2009 an2010. Dkt. # 35, at 10;

Dkt. # 43, at 4. Pettigrew currently owns 50,000 shabds. # 35, at 10; Dik# 43, at 4. Pettigrew

admits that he had a profit motive in becoming an FTFC shareholder. Dkt. # 35-3, at 4. Pettigrew
also received annual compensation for his service on the board, totaling $26,500 over the near
decade Pettigrew served on the board. Dkt. # 35, at 11; Dkt. # 43, at 4.

In 2009, Zahn was appointed CEO of FTFC. Dkt. # 35, at 11; Dkt. # 43, at 4. After Zahn
assumed this role, Pettigrew became increasirmgtgerned with Zahn's leadship. Dkt. # 2-3.
Pettigrew’s stated reasons for concern were Zahn'®ateck to family members at a price of ten
cents per share, the company’s shift from marketing insurance to acquiring assets, Zahn's
participation on both the compensation and nominating committees, the lack of separation between
company president and the chairman of the board, and issues related to Zahn’s prior business
dealings in Montana._ld.

At a March 14, 2013 FTFC board meeting, therb@atertained nominations for the board
of directors. Dkt. # 35, at 12; Dkt. # 43, atBettigrew did not receive a nomination to continue
serving on the board after the expiration ofthisn on May 15, 2013. Dk# 35, at 12; Dkt. # 43,
at 5. Before the conclusion of his term, Petiigreade an open records request to the Oklahoma
Insurance Department, seeking information reléddus concerns about Zahn's leadership. Dkt.

# 35, at 12; Dkt. # 43 at 5. fidugh the open records request, Pettigrew received information that,

prior to founding FTFC, Zahn entered into a defd prosecution agreement in Montana relating



to Zahn’s actions as an officer in anatherporation, AmWest Financial Network, [Ad®kt. # 35,
at 12; Dkt. # 43, at 5. The deferred prosecutioeegent related to chgas of securities fraud.
Dkt. # 35, at 12; Dkt. # 43, at 5.

On April 8, 2013, Pettigrew sent a letteZahn notifying Zahn of Pettigrew’s resignation,
effective May 1, 2013. Dkt. # 2-3. The letter included Pettigrew’s stated reasons for his
resignation, which included lack of board ovghdj failure to follow proper procedures, and
Pettigrew’s recent discovery of “previous chargad prosecutions against [Zahn] by other state
regulators[.]”_Id.On the same day, Pettigrew sent atétta fellow board member, Tinker Owens,
advising Owens of his resignation and detailing the reasons for his departure. Dkt. # 35-11.

Pettigrew also sent a letter to Irving FaygGommissioner of the Oklahoma Department of

The parties dispute whether Pettigrew had prior knowledge of the deferred prosecution
agreement. Although the parties dispute fa, it does not create a genuine dispute of
material fact that would renderramary judgment inappropriate. Searthing v. City of
Shawnee, Kan39 F. 3d 1131, 1134-35 (10th Cir. 1994) (“A ‘material’ fact is one ‘that
might affect the outcome of the suit under the governing law,” and a ‘genuine’ issue is one
where ‘the evidence is such that a reasanplvl/ could return a verdict for the nonmoving
party.” (quoting Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986))). The parties

do not dispute that Pettigrew received thi®rmation through his open records request.
And whether Pettigrew had prior knowledge of the deferred prosecution agreement is
irrelevant to the question before the Court regarding policy coverage.

The parties dispute the date that Pettigrevegreation became effective. State Farm asserts
that Pettigrew’s letter of resignation statealtthe intended to resign effective May 1, 2013.

Dkt. # 35, at 13. FTFC, Zahn, and Pettigrew dgbat Pettigrew knew that his resignation

was effective the date it was tendered, April 8, 2013, regardless of the date contained in
Pettigrew’s letter. Dkt. # 30, at 3; Dkt 52, at 20-21. The defendants fail to acknowledge
that, in the state court petition, Zahn and FTFC stated that Pettigrew served as a board
member until May 1, 2013. Dkt. # 2-6, at 2. And, in any event, the date Pettigrew’s
resignation became effective is not a genuine dispute of material fact. For the reasons
discussed below, Pettigrew’s resignation date does not have an effect on whether the policy
exclusions preclude coverage for the underlying state court action. As such, this factual
dispute does not preclude summary judgment.
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Securities, advising Faught of Pettigrew’s resigmatind calling for an investigation of Zahn and
FTFC. Dkt. # 2-5.

On April 9, 2013, Pettigrew sent a letter to John Doak, Commissioner of the Oklahoma
Insurance Department, advising Doak of Pettigsaesignation and explaining the concerns that
lead to Pettigrew’s resignation. Dkt. # 2-4. Pettwgsigned the letter as “Wayne Pettigrew, Board
Member.” 1d. Pettigrew also issued two press reésa®ne announcing his resignation, effective
May 1, 2013 and one announcing the resignati@nother FTFC board member, Shannon Young.

Dkt. # 35-14; Dkt. # 35-15. The second press release stated that Pettigrew and Young were
requesting an investigation by the Oklahoma Department of Securities and detailed Zahn’s past
“issues with securities departnieviolations.” Dkt. # 35-16Pettigrew explained that he took these
actions because he had a fiduciary dufyrtiect the interests of FTFC stockholddpdt. # 35-3,

at 4.

On July 19, 2013, in response to Pettigrew’s letters and public statements, FTFC and Zahn
filed suit against Pettigrew in Tulsa County Dt Court alleging breach of fiduciary duty,
defamation, intentional interference with busimeelationships, intentional interference with
prospective business relationships, fraud and deceit, outrage, and seeking punitive damages. DKkt.
# 2-6. At the time, State Farm had issued two insurance policies to Pettigh®mmeowners
insurance policy and a personal liability umbrgitdicy. Dkt. # 2-1; Dkt. # 2-2. Pettigrew made
demand on State Farm to defend and indemnify hitmaistate court actiokt. # 2-7. State Farm
agreed to defend Pettigrew, subject to a reservation of rightState Farm then filed this action,
seeking declaratory judgment that neither policgstied to Pettigrew provides coverage for the loss

at issue and that it has no duty to defend or indgrRettigrew in the stateourt action. Dkt. # 2.



The parties have filed competing motions famseary judgment, each arguing that judgment as a
matter of law is appropriate. Defendants assert that, as a matter of law, the umbrella policy covers
the state court action and that no policy exclusayesapplicable. Dkt. 80, at 5; Dkt. # 52, at 21-
22. State Farm asserts that it has no duty tondedeindemnify Pettigrew in the state court action
because the umbrella policy exclusions preclude coverage as a matter of law. Dkt. # 35, at 33-36.
.

Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine

dispute as to any material fact and the moving party is entitled to judgment as a matter of law.

Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Ke7 U.S.

242, 250 (1986); Kendall v. Watkin898 F.2d 848, 850 (10th Cir. 1993). The plain language of

Rule 56(c) mandates the entry of summary juelginafter adequate time for discovery and upon
motion, against a party who fails to make a shgwsufficient to establish the existence of an
element essential to that party’s case, and on whatiparty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedsiproperly regarded not as a disfavored
procedural shortcut, but rather as an integaat of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy, and ingsipe determination of every action.”_ldt 327
(quoting FEED. R.Civ. P. 1).

“When the moving party has carried its burdeder Rule 56(c), its opponent must do more
than simply show that there is some metaphysigabt as to the materi&cts. Where the record
taken as a whole could not leadational trier of fact to finébr the non-moving party, there is no

‘genuine issue for trial.””_Matsushit@ec. Indus. Co. v. Zenith Radio Cqr$75 U.S. 574, 586-87

(1986) (citations omitted). “The mere existenca s€intilla of evidence in support of the plaintiff's



position will be insufficient; there must be evideron which the [trier of fact] could reasonably
find for the plaintiff.” Anderson477 U.S. at 252. In essence, itiguiry for the Court is “whether
the evidence presents a sufficient disagreememtaire submission to arjpor whether it is so
one-sided that the party must prevail as a matter of law.atla51-52. In its review, the Court
construes the record in the light most favorablthe party opposing summary judgment. Garratt
v. Walker, 164 F.3d 1249, 1251 (10th Cir. 1998).

“The interpretation of an insurance contriagoverned by state law and, sitting in diversity,

we look to the law of the forum statedouston Gen. Ins. Co. v. Am. Fence Co., |ttdé5 F.3d 805,

806 (10th Cir. 1997) (applying Oklahoma inswardaw). In Oklahoma, interpretation of an

insurance contract is a matter of law. Manxe Plastering CO. v. U.S. Fid. and Guar.,®&2 P.2d

861, 869 (Okla. 1996). The insured has the burdesh@iving that his or her claim is covered

under the policy._Sed.S. Fid. and Guar. Co. v. Briscd89 P.2d 754, 756 (Okla. 1952) (noting

that “the contractor must bring himself within the terms of the policy, before he can establish

insurer’s liability thereon”); see algtitman v. Blue Cross and Blue Shield of Okk4.7 F.3d 1291,

1298 (10th Cir. 2000) (explaining that, under Oklaht¢ama “the insured has the burden of showing
that a covered loss occurred”). Once the insastdblishes coverage, “the insurer has the burden
of showing that a loss falls within an exclusionary clause of the policy.” Pi@ddr.3d at 1298.
Therefore, summary judgment in favor of the nesus proper when the urggiuted facts show that

the insured has failed to establish a cogtealaim under its insurance policy. See,,&Md8F, Inc.

v. Chubb Grp. of Ins. Cas263 F.3d 1226 (10th Cir. 2001) (affirming the district court’s grant of

summary judgment to the insurers where the ynudéed facts established that, under Oklahoma law,



the insured’s claims were not covered). Comglgrssummary judgment in favor of the insured is
proper when the undisputed facts show the insured has established a covered clain. See
.

The parties do not dispute that the homeavgneolicy does not provide coverage for the
underlying state court action, instead acknowledgiagttie homeowner’s policy is relevant only
insofar as it is a valid underlying policy requiredtioe umbrella policy to be in effect. Dkt. # 30,
at 9; Dkt. # 35, at 21; Dkt. # 5@t 11. Thus, the only question for the Court is whether the personal
liability umbrella policy provides coverage, reqogiState Farm to defend and indemnify Pettigrew
in the underlying state court action. State Fargues that the personal liability umbrella policy
does not provide coverage to Pettigrew because thdependent policy exclusions--the business
pursuits exclusion, the professional services exclusion, and the acts a board member exclusion--
preclude coverage. Dkt. # 35, at 33-35. FTF@Zand Pettigrew assert that the policy exclusions
do not apply because Pettigrew did not undertake his actions to further his business interests, he was
not providing any professional services at the relevant time, and he did not engage in the activity
while an active board member of FTFC. Dkt. # 30, at 5-7; Dkt. # 52, at 21-22.

In interpreting this policy, the Court ap@ithe Oklahoma rules of construction. S&d&,

Inc., 263 F.3d at 1230. Under Oklahoma law, annasce contract should be construed according

to the terms set out within theur corners of the document. First Am. Kickapoo Operations, L.L.C.

v. Multimedia Games, Inc412 F.3d 1166, 1173 (10th Cir. 2005); Redcorn v. State Farm Fire &

Cas. Cqa.55P.3d 1017, 1020 (Okla. 2002@rdon v. Farmers Ins. Co., If§3 P.3d 552, 554 (Okla.

Civ. App. 2002). If the terms ofdécontract are “unambiguous, clead consistent, they are to be

accepted in their ordinary sense and enforced to carry out the expressed intention of the parties.”



Roads West, Inc. v. Austi®1 P.3d 81, 88 (Okla. Civ. App. 2003Ambiguities in an insurance

contract are construed agsi the insurer, Max Tru®12 P.2d at 865. A court should not create
an ambiguity in the policy by “using a forcedstrained construction by taking a provision out of

context, or by narrowly focusing on a provision.” Wynn v. Avemco Ins, @88 P.2d 572, 575

(Okla. 1998). A policy term will be considerathbiguous only if it can baterpreted as having

two different meanings. Equity Ins. Co. v. City of Jerii&4 P.3d 541, 544 (Okla. 2008); Osprey

L.L.C. v. Kelly-Moore Paint C9.984 P.2d 194, 199 (Okla. 199%lowever, the Oklahoma courts

“will not impose coverage where the policy language clearly does not intend that a particular
individual or risk should be covered,” and neithésplit in authority over whether a certain term
is ambiguous,” nor “the fact that the parties drs@” alone is sufficient to establish an ambiguity.

BP Amer., Inc. v. State Auto Prop. & Cas. Ins.,(4.8 P.3d 832, 835-36 (Okla. 2005).

The relevant coverage provision of the umbrella policy provides as follows:

COVERAGE L - PERSONAL LIABILITY

If a claim is made or a suit is broughtagst an insured for damages because of a
loss for which theénsured is legally liable and to which this policy applieg will

pay on behalf of the insuretthe damages that exceed th&ained limit. The most

we will pay for such loss ishe Coverage L Limit of Liability, as shown on the
declarations page, regardless of the numberspiredswho may be liable, claims
made, or persons injured.

Dkt. # 2-2, at 10. The policy defines a “loss” as:
a. an accident, including accidental exposure to conditions, which first results in
bodily injury or property damage during the policy period. Repeated or

continuous exposure to the same generalitond is considered to be one loss; or

b. the commission of an offense which first resultpersonal injury during the
policy period. A series of similar or related offenses is considered to bessne

Id. at 6. “Bodily injury” means “physical injury, sickness, or disease to a person,” and “property

damage” means “physical damage to or destruction of tangible property, including loss of use of

9



such property.”_ldat 5, 7. “Personal injury” is defined as an “injury other thadily injury
arising out of” in relevant part, “libel, sider, defamation of character . . ...” &.6.

The relevant loss in the underlying state court action involves personal injury; FTFC and
Zahn assert a claim of defamation against Pettigrew. Dkt. # 2-6, at 6. Because the underlying state
court action makes no claim against Pettigrew for either bodily injury or property damage, the Court
considers only whether the umbrella policpydes Pettigrew coverager FTFC and Zahn's
defamation claim. The parties do not dispute Waietlefamation is a loss under the policy; instead
they dispute whether one of the policy exclusiapglies. Dkt. # 30, &tO; Dkt. # 35, at 33; Dkt.

#52, at 15. State Farm argues that three separate policy exclusions preclude coverage: the business
pursuits exclusion, the professional serviceswesich, and the acts adbaard member exclusion.
Dkt. # 35, at 33. FTFC, Zahn, andtiRgew assert that the policy @xsions do not apply. Dkt. #
30, at 5-7; Dkt. # 52, at 21-23.
A.

State Farm first asserts that the business pursuits exclusion precludes coverage for the
underlying state court action and relieves State e&the obligation to either defend or indemnify
Pettigrew because Pettigrew’s service as an FTFC board member is a business pursuit and the state
court action arose from this pursuit. Dkt. # 8624-29. The defendants argue that the business
pursuits exclusion does not apply because Pettigrelertook his actions as an individual and for
his own purposes, not for purposes that would betiaal to his business involvement with FTFC.

Dkt. # 30, at 12-13; Dkt. # 52, at 15-18.

10



The business pursuits exclusion dictates that the policy does not provide coverage for any
“lossarising out of anynsured’s business propertyor businesspursuits of anynsured[.]”* Dkt.
# 2-2, at 11. The policy defines “business’ “a trade, profession, or occupation, including
farming.” 1d. at 6. The general consensus, consistent with Oklahoma law, regarding the
interpretation of “arising out of” is that thghrase should be “given a broad reading such as
‘originating from’ or ‘growing out of’ or ‘flowingfrom’ or ‘done in connection with’—that is, it
requires some causal connection to the injuries suffered, but does not require proximate cause in the

legal sense.”_Fed. Ins. Co. v. Tri-State Ins.,@67 F.3d 800, 804 (10th Cir. 1998). And, the

Oklahoma Supreme Court, in interpreting a sinblasiness pursuits exclusion, explained that “the
word ‘pursuit,’” as used in the exclusion, has onlgitinary understood sense, i.e. to go after, seek,

chase, strive for or engage in an avawoathobby or the like.” Wiley v. Travelers Ins. C834 P.

2d 1293, 1294 (Okla. 1974). The coudméxplained that the “the addition of a profit motive to an
activity makes it a business pursuit.” &.1295.

The issue in this case is not the truth or falsitye Pettigrew statements; that is for the fact-
finder in the state court litigation. The only issue here is whether Pettigrew’s statements arose out

of Pettigrew’s business pursuits. The Court first concludes that Pettsgsew/ice as an FTFC

The exclusion contains three exceptions, tret &f which allows coverage when “tloss

does not involve any land motor vehicle or watercraft areg/{lired underlying insurance
applies to thdossand provides coverage that pays for lib&sin the amount shown as
Minimum Underlying Limits on th declarations page.” Dkt. # 2-2, at 11. As previously
discussed, the parties do not dispute Bettigrew’s underlying homeowners insurance
policy does not apply and provide coverage for the loss at issue. Dkt. # 30, at 9; Dkt. # 35,
at 21; Dkt. # 52, at 11. As such, this exception is inapplicable. The remaining two
exceptions allow coverage forlass[that] involves grivate automobile used fobusiness
pursuits” or a loss[that] involves a watercraft used tausinesgursuits.” The parties have
made no claims that either a private automatuile watercraft is in any way involved in the
underlying action, rendering these exceptions similarly inapplicable.

11



board member constitutes a business pursuit. Refttig an insurance professional with over 30
years of experience, served on FTFC’s board refctiors for nearly a decade, owns shares in the
company, received compensation for his servicthemoard, and has admitted that his investment

in the company was at least partially prafitven. The Court concludes that Pettigrew’s
involvement with FTFC was a “business pursuit” because he engaged in this business venture, part
of his “trade, profession, or occupation,” with a profit motive.

The Court further concludes that Pettigrewatesments arose out of this business pursuit.
Consistent with Oklahoma law, the Court giVassing out of” a broad reading, under which the
Court concludes that Pettigrew’s statements aros# big business pursuit, that is, his involvement
in FTFC. Pettigrew’s statements were not, dsrtants suggest, motivated solely by his personal
desires._SeBPkt. # 30, at 5. The conteaf Pettigrew’s letters make clear that he was resigning,
calling for an investigation, and detailing the w@asfor his concerns that “originated from” or
“grew out of” his service on FTFC’s board; Pettigrew observed behaviors and actions as a board
member that motivated him to make the altgedefamatory statements. With respect to
defendants’ argument that Pettigrew’s statements could not have arisen from a business pursuit
because his actions were detrimental to the lpasirthis has no beagion the broad definition
courts afford the phrase “arising out of.” Dadants provide no authority for their argument that
an action that could have a detrimental effect busaness pursuit cannot be said to arise out of the
business pursuit. Although a profit motive helpenitfy a business pursuit, an action that does not
earn a profit or, indeed, hinders such a proidy still arise out of a business pursuit. Békey,

534 P. 2d at 1295. Pettigrew was engaged bhusaness pursuit with Zahn--the operation and

12



governance of FTFC—and the actions he took and statements he made regarding information he
received while a member of the board arose out of such business pursuit.

Although not decided under Oklahoma law, the Kansas Court of Appeals decided a case
involving a business pursuits exclusion under Kansas law. Relevant here, the court noted that

[a]n analysis . . . reveals that a reasb@anan in the plaintiff's shoes would have

understood the purposes of homeowners aogssdinsurance policies. The plaintiff

had been involved in the insurance business for many years. He had held positions

in virtually every phase of the business. He was aware that the insurance companies

sell director’s and officer’diability insurance policies for the activities that he

engaged in here.

Krings v. Safeco Ins. Co. of Americ628 P.2d 1071, 1075 (Kan. Apj®81) (internal citations

omitted). Like theplaintiff in Krings, Pettigrew has over 30 years of experience in the insurance
industry, has held many positions in differentgdsof the business, and “would have understood
the purposes of homeowners and excess insurance policiesid. J&sttigrew would have been
aware of the limit of a personal liability policy @goncerned business ventures, but now attempts
to evade that limit by arguing, joined by his businEssner-turned-rival, that his actions stemming
from his professional obligations as a board menatd FTFC do not involve a “business pursuit.”
This argument simply defies logic and common sense.

The ultimate irony in this case iBat two former business rivals have bilaterally joined
forces in one final business pursuit--to argue tihatclaims in the underlying state court litigation
do not arise out of Pettigrew’s business pursuitsis final business pursuit meets the same end.
The Court concludes that Pettigrew’s statementswigout of,” “originated from,” or were “done
in connection with” his “trade, profession, or apation.” The policy exclusion for a loss arising

from the insured’s business pursuit excludes from coverage the underlying state court action.

13



B.

Although the Court concludes that the business pursuits exclusion applies and precludes
coverage, the Court also considers whethepthéessional services exclusion provides another,
independent basis upon which Staé@m may deny Pettigrew coverage. State Farm asserts that the
professional services exclusion precludes from coverage FTFC and Zahn’s defamation action against
Pettigrew in state court because Pettigrew’srdaution of insurance knowledge, experience, and
training constituted a professional service. BIA5, at 31,34-35. FTFC and Zahn assert that “[i]t
is virtually axiomatic that a member of a boafdlirectors who, withoytermission form the board
or its officers, defames the corporation anddbairman, CEO and President, is not rendering a
professional service to the corporation.” Dkt30, at 10. Pettigrew asserts that his call for an
investigation into Zahn’s leadership of FTFC was not a professional service and that he was
motivated by his “responsibility to be a good humaindpé rather than by business concerns. Dkt.

# 52, at 19.

The professional services exclusion provides thatoas‘arising out of anyinsured
providing or failing to provide a professional see/iis not covered under the umbrella policy. Dkt.
#2-2,at11. The policy does not define profasai services, and Oklahoma law provides minimal
guidance. The Oklahoma Court of Civil Appedlas, however, considered the definition of
professional services in the insurance contaxd, relied upon a Nebraska Supreme Court decision
that defined professional services as follows:

“The insurer’s liability is thus limited to the performing or rendering of

‘professional’ acts or services. Something more than an act flowing from mere

employment or vocation is essential. The act or service must be such as exact the use

or application of special learning @ttainments of some kin[d]. The term

‘professional’ in the context used in the policy provision means something more than
mere proficiency in the performance of a task and implies intellectual skill as

14



contrasted with that used in an occupafior production or sale of commodities. A
‘professional’ act or service is one amig out of a vocation, calling, occupation, or
employment involving specialized knowleddghor, or skill, and the labor or skill
involved is predominantly mental or intellectual, rather than physical or manual. In
determining whether a particular act is of a professional nature or a ‘professional
service’ we must look not to the title dnaracter of the party performing the act, but

to the act itself.”

Mut. Assur. Adm’rs, Inc. WJ.S. Risk Underwriters, Inc993 P.2d 795, 798 (Okla. Civ. App. 1999)

(internal citations omitted) (quoting av. Hartford Acc. and Indem. Cd.57 N.W.2d 870, 871-72

(1968)).

Under this definition, Pettigrew’s service asiamber of the board of directors may fairly
be characterized as a professional service. Raitigas nearly thirty years of experience in the
insurance industry and his service as a board member, providing input and guidance in this field,
arises out of his “vocation, calling, occupationemployment involving specialized knowledge.”
Pettigrew’s knowledge and experience in the insurance industry is “predominantly mental or
intellectual,” as is evidenced by Pettigrew’'s decades of experience in the insurance industry,
including his work as both an insurance brokeramdsurance consultant both of which required
training and advanced knowledge in a technical field. This is precisely the work that requires
specialized knowledge, distinct from work that is manual or physical in nature.

And, Pettigrew’s statements arose out of thidgssional service. Defendants’ argument that
Pettigrew was not providing a professional service when he made the allegedly defamatory
statements ignores or impermissibly narrowsptir@se “arising out of” contained within the policy
exclusion. As discussed aboveuds afford “arising out of” &road reading to include anything
that “originates from,” “grows out of,” “flowdrom,” or is “done in connection with” the

professional services rendered. Bed. Ins. Cq157 F.3d at 804. Pettigrgwovided a professional
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service as an active member on the board arlddbeait issue--Zahn and FTFC’s defamation claims
in the underlying state court lawsuit--“grew aft or “arose from” this service. Pettigrew’s
concerns arose from his position and involvemetit the board, and his statements “flowed from”
or were made “in connection with” his service as a board member. As such, the professional
services exclusion contained in the personal liability umbrella policy applies and precludes coverage
for the state court action.
C.

The Court also considers whether the polioglesion for acts of a board member provides
yet another basis for State Farm to deny Pettigoamerage. State Farm asserts that the exclusion
for losses arising from acts of a board mengecludes coverage for the underlying state court
action, asserting thatehalleged defamation at the center of the underlying action arouse out of
Pettigrew’s acts as a board member of FTBRt. # 35, at 35. FTFC, Zahn, and Pettigrew assert
that this policy exclusion does not apply becdesttigrew’s actions were undertaken without any
involvement of the FTFC board and Pettigrew atid that he was not acting as a board member
when he committed the acts giving rise to the uydeglsuit. Dkt. # 30, at1; Dkt. # 52, at 20.

The exclusion for losses arising from acts of a board member excludes from coverage any
“lossarising out of anynsured’s act or omission as a member a@iporation’s board of directors.
This exclusion does not apply if: a. the corpiorais a not-for-profit corporation; and b. tineured
is not an employee offficer of the corporation? Dkt. # 2-2, at 11. As stated with respect to the

business pursuits and professional services exclusion, “arising out of” is a broad term that requires

° The parties advance no argument that the exaefithis exclusion applies and the Court

notes that the exception is inapplicable because, at the veryH&€&St,is not a not-for-
profit corporation._SeBkt. # 2-6, at 2.

16



some causal connection between Pettigrew’s service as a board member and the loss at issue, but
does not require proximate causation. Beg. Ins. Cq.157 F.3d at 804.
Defendants’ argument that Pettigrew was ntihgan his capacity as a board member when
he made the allegedly defamatory statements simply lacks merit. They assert that, because
Pettigrew was acting outside of his duties as a board member and took actions detrimental to the
corporation, “it would not be possible to clainatiMr. Pettigrew’s acts arose out of his service on
FTFC’s Board of Directors.” Dkt. # 30, at 11-IPhis argument fails because Pettigrew admits that
he made an open records request, resigned, and made public statements pursuant to his fiduciary
duty to other FTFC shareholders. And defenslanterpretation of the policy language would
impermissibly narrow the policy language to apmiyy to situations in which the loss arose from
an action that was beneficial to a corporation.sbich limitation exists inither the language of the
policy or case law. Pettigrew was acting pursuant to his duties as a board member when he made
an open records request, resigned, and made public statements detailing his concerns with the
company’s leadership. The defamation claimthastate court action arose from such action.
Defendants also assert that Pettigrew couldhawe been acting in his capacity as a board
member when Pettigrew made the statements after he submitted his letter of resignation and
Pettigrew would have been aware that FTF@ractice was for resignams to be effective
immediately._Se®kt. # 52, at 20. This argument would reguthe Court to conclude that an loss
may arise out of an action of a board meminrdy when the board member remains an active
member of the board. The Court firtfiat this is too strict an ingretation and is inconsistent with
the policy language. The effective date of Pettiggeesignation from FTFC is immaterial because,

regardless of the effective date, Pettigrew’s statém“grew out of” or were “done in connection
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with” his actions as a member of FTFC’s board of directors.F8delns. Cp157 F.3d at 804. The

Court also notes that Pettigrew signed at least one of his letters as “Wayne Pettigrew, Board
Member,” which clearly demonstrates Pettigrew’s li¢tiat he was acting in his capacity as a board
member and further underscores the Court’s corariubiat Pettigrew’s statements arose out of his
acts as an FTFC board member.

Pettigrew’s actions resulted from his servacsean FTFC board member. The undisputed
facts demonstrate that a causal connection exists between his acts as a board member--his open
records request and subsequent resignation--arstiategnents he made regarding his action. The
Court concludes that Pettigrew’s statements drose his acts as a board member of FTFC. The
exclusion for acts as a board member appliega&aldides from coverage the underlying state court
action.

V.

In closing, the Court notes that the defertdaarguments regarding each exclusion do not
comport with the language of the policy, nathncommon sense. The Court finds defendants’
arguments unpersuasive, particularly in light of the insurance industry experience of Zahn and
Pettigrew and the nature of FTFC’s business. “The construction of an insurance policy should be
a natural and reasonable one, fairly construed to effectuate its purpose, and viewed in light of
common sense so as not to brakgput an absurd result.” Wile$34 P.2d at 1295. Adopting the
defendants’ argument would require the Couatitandon its common sense and would “bring about
an absurd result,” as Zahn and Pettigrew, insurance professionals themselves, are undoubtedly

aware.
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Each of the policy exclusions--the business pursuits exclusion, professional services
exclusion, and acts as a board member exclusion--provides an independent basis for State Farm to
deny Pettigrew coverage. Because the policies &im issued to Pettigrew do not cover the loss,
State Farm has no duty to either defend or indemnify Pettigrew in the underlying suit. The Court
concludes that State Farm is entitled to summary judgment because, as a matter of law, the personal
umbrella liability policy does not provide coverage for FTFC and Zahn’s defamation action against
Pettigrew in state court. State Farm’s moflonsummary judgment should thus be granted and
both Pettigrew’'s and FTFC and Zahn’s motions for summary judgment should thus be denied.

IT IS THEREFORE ORDERED that the Motion for Summary Judgment and Supporting
Brief of Plaintiff State Farm Firand Casualty Company (Dkt. # 35pimnted; the Motion of First
Trinity Financial Corporation and Gregg Zahm 8ummary Judgment Against State Farm Fire &
Casualty Company (Dkt. # 30) and Pettigrew’s joinder (Dkt. #34danged and Pettigrew’s
motion for summary judgment (Dkt. # 52)denied A separate judgment is entered herewith.

IT IS FURTHER ORDERED that the Motion in Limine dPlaintiff State Farm (Dkt. #39)
iS moot.

DATED this 5th day of April, 2016. M _)/ 9

bl

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE
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