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UNITED STATESDISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA
JOSHUA ANTHONY WY NN,
Plaintiff,
V. Case No. 15-CV-375-CVE-FHM
CAROLYN W. COLVIN,

Acting Commissioner,
Social Security Administration,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Now before the Court is the Report and Reoeendation (Dkt. # 17) of the magistrate judge
recommending that the Court affirm the decisidthe Commissioner of Social Security denying
plaintiff's claim for disability benefits. Plaintifias filed an objection (Dkt. # 18) to the Report and
Recommendation, and defendant has filed a response (Dkt. # 19) to the objection.

.

On July 2, 2012, plaintiff filed an applicationrfdisability benefits, and he alleged that he
was disabled because he suftefimm epilepsy and hyperexpleXieDkt. # 11, at 186. Plaintiff's
application was initially denied and he sought reconsideration of that decisiah82d.The denial
of plaintiff's application was affirmed on recadsration, and he requested a hearing before an

administrative law judge (ALJ).

The medical records and the written decision refer to hyperplexia or hyperexplexia to
describe one of plaintiff's impairments thas@mmetimes referred to as stiff man syndrome.
The Court will refer to plaintiff’'s condition as hyperexplexia throughout this Opinion and
Order.
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A hearing was held before an ALJ on October 23, 2013, and plaintiff was represented by
counsel at the hearing. Couns&¥iged the ALJ that plaintiff wantdd amend the date of onset of
disability to December 1, 2011. Dkt. # 11, at £Bintiff acknowledged that he smoked a pack of
cigarettes per day. lét 46. He claimed that he suffdrifom fatigue and sore gums due the
medication he was taking. lét 49. Plaintiff identified his primary disabilities as epilepsy,
hyperexplexia, and panic attacks. He statedhtbdtad grand mal seizures and he was sometimes
aware when a seizure was occurring, and seizures can be dangerous if he is not able to lie down.
Id. at 50-51. He claimed that he had three to $&izures per month even when he was taking anti-
seizure medication, and normally took a nap fee to eight hours after each seizure.aldb2-53.
Flashing lights could trigger seizures. &il54. Plaintiff suffers hypexplexia and he frequently
falls or loses his balance, and plaintiff seimes walks with a cane to avoid falling. &t.56-57.

He has falling episodes about once or twice a mant the episodes tend to be caused by anxiety.

Id. at 58. Plaintiff claims that Heas difficulties with speech and he suffers from memory loss, and

his physical conditions cause himsuffer from anxiety. ldat 60-62. Plaintiff's last employment

before he sought disability benefits was as@kcat Kentucky Fried Chiken, and he quit after an
incident in which he was severely burned wtienlid blew off of a pressure cooker. &.64-65.

He had problems working with enough speed and staying focused, and he cannot drive a car and has
to rely on other people for transportation. dt166. He also stated that he had difficulty arriving

at work on time, because he was frequently latedxk if he was recovering from a seizure. dd.

67. The ALJ called a vocational expert (VE) tdifgsand she testified that plaintiff had formerly
worked as a cashier/checker, small products adsembire harness assembler, store laborer, hand

packager, and sandwich maker. atl.71. In terms of past relevant work, the ALJ stated that he



would consider only the small products assemlvidistiore laborer jobs because plaintiff held many
of the jobs for such ahsrt period of time. _ldat 72. The ALJ asked the VE to consider a
hypothetical 29 year old claimant and the \d&rid that the hypothetical claimant could perform
plaintiff's past relevant work and other jobs. atl.73. If the VE assumed that plaintiff's testimony
was entirely credible, the VE testified that #mevould be no jobs in the regional or national
economies that he could perform. ad.74.

On December 18, 2013, the ALJ issued a wrilecision denying plaintiff's claim for
disability benefits. The ALJ found that plaintiff had the severe impairments of seizure disorder,
hyperexplexia, and panic disorder, but none ofahegpairments or combination of impairments
met or medically exceeded any of the impairméstisd in 20 C.F.R. Part 404, Subpart P, Appendix
1. Id.at 23. Plaintiff had mild restrictions in agties of daily living, and he reported that he was
able to take care of himself, care for pets, and do household chor239dPlaintiff had moderate
difficulties with social functioning, but he was altbernaintain friendships with others and he got
along well with his family._ld He also had mild difficulties with concentration, persistence or pace
and he reported difficulty with understanding instructions, but can listen to and follow rules. Id.
The ALJ found that plaintiff had the following residual functional capacity (RFC):

After careful consideration of the entire rettathe undersigned finds that the claimant has

the [RFC] to perform medium work dsfined in 20 CFR 404.1563)(and 416.967(c) except

in that he can lift and/or carry and push and/or pull no more than 25 pounds frequently and

50 pounds occasionally; he stand or walk six to eight hours in an eight-hour workday; and

can sit six to eight hours in an 8-hour workd&e should take seizure precautions such as

avoiding hazards, fast machinery, unprotected heights, driving, pools of water, and other
similar hazards. He can have superficial contact with co-workers, supervisors, and the
general public.

Id. at 26. The ALJ considered a third partgag from Richard Anderson, a friend and roommate

of the plaintiff, and Anderson reported plaihsiuffered from hyperexplexia and seizure disorder
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and was unable to work. lddowever, Anderson stated thatintiff could perform household
chores, pay bills, and managesavings account, but plaintiff spent most of his time watching
television._Id. The ALJ also considered a third pasyport from plaintiffs father, John Wynn, and
he stated that plaintiff had a seizure disy and he had observed many seizures. Id.

The ALJ found that the third party repodasAnderson and John Wynn were inconsistent
with the objective medical evidenc&errell Ramsey, M.D., treated plaintiff for seizures in April
2010, and he reported that plaintiffieedication was working well._ldt 27. On September 28,
2010, plaintiff visited Dr. Ramsey and asked hiradmplete disability paperwork, and Dr. Ramsey
opined that plaintiff would consistently experiesexere symptoms from his seizure disorder and
hyperexplexia to the extent that plaintiff woudd unable to perform even simple tasks. [Di.
Ramsey completed an RFC questionnaire and repbaeplaintiff had grand mal seizures with loss
of conscience [sic] at least three to four timeaanth, and the seizures lasted about five or six
minutes. _ld. Plaintiff's blood tests showed that had sub-therapeutic levels of anti-seizure
medication, but Dr. Ramsey stated that pl#imtas compliant with teing his medication. IdDr.
Ramsey opined that plaintiff “@uld not have any good days, onlydk#ays,” and he reported that
plaintiff's medication would make him drowsy an@uwd require plaintiff to take daily naps. Id.
at 27-28. Plaintiff saw Dr. Ramsey in Decemb@t 1 and reported that he had a seizure two days
before seeing Dr. Ramsey. Ht.28. In August 2012, plaintiff told Dr. Ramsey that his seizures
could be described as muscle tightness predagsdortness of breath and nausea, and Dr. Ramsey
observed that plaintiff's cranial nerves, sermatgait, and muscle control were normal. Tde

ALJ found that Dr. Ramsey’s opinions concernihg severity of plaintiffs symptoms were



inconsistent with his own treatment notes aitth wonsultative examinations and gave his opinions
little weight.

Dennis A. Rawlings, Ph.D., conducted a mental status examination of plaintiff on August
20, 2012, and Dr. Rawlings noticed that plainéiffpeared sedated due to his medication. Id.
Plaintiff's motor activity, speaking, and walking weslew, and his facial expression was flat and
unexpressive.__ld.Plaintiff was cooperative during the examination and no malingering was
suspected._Id.Dr. Rawlings found that plaintiff haain average 1Q score and he had adequate
attention span, memory, and ability to think logically. IBr. Rawlings opined that plaintiff
suffered from anxiety as a sidiéezt of his medication and this impaired his emotional relatedness,
and his diagnosis was panic disorder withagbraphobia and generalized anxiety disorder.
Sherman B. Lawton, M.D., performed a neurologeeamination of plaintiff, and he observed no
loss of primary sensory modalityPlaintiff's reflexes were “on the active side” but not abnormal.

Id. Plaintiff came into the office using a cane, but he forgot about the cane on the way out and
walked without it. _Idat 28-29. Dr. Lawton could not confira true seizure disorder without an
EEG study, but he found no evidence that woultfyua diagnosis of pathological hyperexplexia.

Id. at 29.

In September 2013, Dr. Ramsey drafted a letter stating that plaintiff was totally and
permanently disabled due to fatigue caused by seizures and drowsiness from his anti-seizure
medication. _Id. He further opined that plaintiff waodilrequire frequent breaks and more than
average sleep. ldHe reported that plaintiff would needlbe near a restroom and that plaintiff
could not lift more than 20 pounds, but the ALJ found no medical evidence supporting these

restrictions._Id.The ALJ found that plaintiff consistenthad sub-therapeutic levels of medication



and this suggested that he was not complyingtnggitment, and his symptoms would likely be less
severe if took his medication as prescribed. atld30. The ALJ also noted that plaintiff had a
sporadic work history and this raised a dioes “as to whether the claimant’'s continuing
unemployment is actually due to medical impairments.” Tdhe ALJ gave great weight to a
recommendation by Karl K. Boatman, M.D., that plaintiff would need seizure precautions as part
of his RFC. _Id.

The ALJ found that plaintiff could perform mediumork with the restrictions noted in the
RFC and that work performed at the medium level of exertion with these restrictions would not
exacerbate plaintiff's symptoms. Id:he ALJ considered thestgmony of the VE and found that
plaintiff would be able to perform his past ned@t work as a small product assembler and store
laborer. _Id.at 31. Plaintiff was 27 years old on the alleged date of onset of disability and he had
a high school education, and the ALJ applied the Medical-Vocational Guidelines because plaintiff
could perform all or substantialgll of the exertional demands at the given level of exertion. Id.
The ALJ made an alternative finding that plaintiff could not perform his past relevant work and that
the Medical-Vocational Guidelines did not applgdahe found that there were jobs in sufficient
numbers in the national or regional economies plentiff could perfom. The ALJ found that
plaintiff was not disabled and he denied plaintiff's application for disability benefits.

Plaintiff sought review of the ALJ’s dexion by the Appeals Council, and the Appeals
Council found no basis to rew the ALJ's decision._ldat 5. Plaintiff filed this case seeking
judicial review of the denial of his application for disability benefits.



Without consent of the parties, the Court mafer any pretrial matter dispositive of a claim
to a magistrate judge for a report and recommendation. However, the parties may object to the
magistrate judge’s recommendation within fourteen days of service of the recommendation.

Schrader v. Fred A. Ray, M.D., P,296 F.3d 968, 975 (10th Cir. 2002); Vega v. SutHEdSs F.3d

573, 579 (10th Cir. 1999). The Court “shall makkeaovo determination of those portions of the
report or specified proposed fimgjs or recommendations to which objection is made.” 28 U.S.C.
8 636(b)(1). The Court may accept, reject, or modify the report and recommendation of the
magistrate judge in whole or in parted=R.Civ. P. 72(b).
[1.
The Social Security Administration has estdi¥id a five-step process to review claims for
disability benefits._Se20 C.F.R. 8 404.1520. The Tenth Cirdwas outlined the five step process:

Step one requires the agency to determine whether a claimant is “presently engaged
in substantial gainful activity.” [Allen v. Barnha®57 F.3d 1140, 1142 (10th Cir.
2004)]. If not, the agency proceeds to ¢des at step two, whether a claimant has
“amedically severe impairment or impairments’” An impairment is severe under

the applicable regulations if it significantliynits a claimant’s physical or mental
ability to perform basic work activitieSee 20 C.F.R. § 404.1521. At step three, the
ALJ considers whether a claimant’s medlicaevere impairments are equivalent to

a condition “listed in the appendix tife relevant disability regulation Allen, 357

F.3d at 1142. If a claimant’s impairments are not equivalent to a listed impairment,
the ALJ must consider, at step four, wiezta claimant’s impairments prevent [him]
from performing [his] past relevant workeeld. Even if a claimant is so impaired,

the agency considers, at step five, Weet[he] possesses the sufficient residual
functional capability to perform other work in the national econo8eg.1d.

Wall v. Astrue 561 F.3d 1048, 1052 (10th Cir. 2009). The Akdided this case at step four of the
analysis but he also made alternative stepffndings. Step four has three separate phases:

In the first phase, the ALJ must evaluatdaimant’s physical and mental [RF&e

SSR 86-8, Soc. Sec. Rep. Serv.lifkgs 1983-1991, 423, 427 (West 1992), and in

the second phase, he must determine the physical and mental demands of the
claimant’s past relevant work. 20 GR-8 404.1520(e). In the final phase, the ALJ
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determines whether the claimant has the ability to meet the job demands found in
phase two despite the mental and/or physical limitations found in phase one.

Winfrey v. Chater92 F.3d 1017, 1023 (10th Cir. 1996). If aislant can perform his or her past

relevant work, the claimant is not disabled and thé@ Klnot required to comiile to step five of the
analysis._Lax v. Astryel89 F.3d 1080, 1084 (10th Cir. 2007). Adysfive, the ALJ must consider
a claimant's RFC, age, education, and work expee to determine if other work exists that a

claimantis able to perform. Williams v. Bowd&44 F.2d 748, 751 (10th Ci988). If the claimant

can adjust to work outside of his past relewantk, the ALJ shall enter a finding that the claimant
is not disabled. 42 U.S.C. § 423(d)(2)(A). Howevlee ALJ must find thea claimant is disabled
if insufficient work exists in the national economy for an individual with the claimant’s RFC.

Wilson v. Astrue 602 F.3d 1136, 1140 (10th C2010). The Commissioner bears the burden to

present sufficient evidence to support a finding ofdieabled at step five of the review process.

Emory v. Sullivan 936 F.2d 1092, 1094 (10th Cir. 1991).

The Court may not reweigh the evidence or stuis its judgment for that of the ALJ, but,
instead, reviews the record to determine if the ALJ applied the correct legal standard and if his

decision is supported by substantial evidence. Bowman v. Asttad-.3d 1270, 1272 (10th Cir.

2008). Substantial evidence is “such relevant evidence as a reasonable mind might accept as

adequate to support a conclusion.” O'Dell v. ShaldfaF.3d 855, 858 (10th Cir. 1994). “A

decision is not based on substantial evidenitesfoverwhelmed by othieevidence in the record

or if there is a merscintilla of evidence supporting it.” Hamlin v. Barnh&@®5 F.3d 1208, 1214

(10th Cir. 2004). The Court must meticulously examine the record as a whole and consider any

evidence that detracts from the Commissioner’s decision. Washington v. SBalal&d 1437,

1439 (10th Cir. 1994).



A.

Plaintiff argues that the ALJ’s credibility determination is unsupported or contradicted by
the evidence and he asks the Court to remanzhgeefor new credibility findings. Dkt. # 18, at 1-2.
He claims that the ALJ erroneously concludledt plaintiff was non-compliant with taking his
medication and that the ALJ improperly considered plaintiff's sporadic work history when
discounting plaintiff's credibility.Defendant responds that plainigfasking the Court to reweigh
the evidence and the Court should reject piffi; arguments concerning the ALJ’s credibility
findings. Dkt. # 19, at 2.

“Credibility determinations are peculiarlyelprovince of the finder of fact,” and such

determinations are not to be upset “whapmorted by substantial evidence.” Diaz v. Sec'y of

Health and Human Serys898 F.2d 774, 777 (10th Cir. 1990). Nonetheless, “[flindings as to

credibility should be closely and affirmativelylked to substantial evidence.” Hutson v. Bowen

838 F.2d 1125, 1133 (10th Cir. 1988). Factors an ALJ may weigh in determining a claimant’s
credibility include:

the levels of medication and their effeetness, the extensiveness of the attempts

(medical or nonmedical) to obtain relief, the frequency of medical contacts, the

nature of daily activities, subjective meassiof credibility that are peculiarly within

the judgment of the ALJ, the motivatioh and relationship between the claimant

and other witnesses and the consistency or compatibility of nonmedical testimony

with objective medical evidence.
Hutson 838 F.2d at 1132. An ALJ must look beyond objective medical evidence in evaluating
claims of disabling pain. Lunav. Bowed84 F.2d 161, 165-66 (10th Cir. 1987). An ALJ must give

specific reasons for his findings and such findings must be closely linked to substantial evidence.

Kepler v. Chater68 F.3d 387, 390 (10th Cir. 1995). Howeat,ALJ does not need to provide a

“formalistic factor-by-factor resw of the evidence”; an ALJ needs only to “set[] forth the specific
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evidence he relies on in evaluating the claimant’s credibility.” Qualls v. A4§16IF.3d 1368, 1372

(10th Cir. 2000). Common sense should guide the review of an ALJ’s credibility determination and

technical perfection is notgeired. Keyes-Zachary v. Astru@d5 F.3d 1156, 1166-67 (10th Cir.

2012).

Plaintiff argues that the ALJ erred when he found plaintiff less credible due to his alleged
failure to take his prescribed medication base@wdence that plaintiff's level of Dilantin was
“subtherapeutic.” Dkt. # 18, at 2. The ALJ cothgaoted that plaintiff was taking subtherapeutic
levels of Dilantin and there are notes from Dr. Ramsey in October 2009 showing that he prescribed
a subtherapeutic level of medication. DkL¥ at 309-12. In April, August and September 2010,
plaintiff was not complaining afide effects from taking his medition and there is no explanation
in the record as to why he was takindptherapeutic levels of medication. &1.304-08. The ALJ
did not entirely discount plaintiff's symptoms ondi that he was not disabled due to his possible
non-compliance with treatment, but the ALJ notied issue in conjunction with the subjective
nature of plaintiff's medical complaints when considering plaintiff's credibilityal@9. Plaintiff
claims that the ALJ failed to follow 20 C.F.8404.1530 when making a fimgj that plaintiff was
non-compliant with treatment. However, the ALJ did not deny plaintiff's claim for disability
benefits solely because of his alleged non-d@npe with treatment, and the ALJ could consider
this issue as part of the credibility assesshwithout making théndings required by § 404.1530.

Holbrook v. Colvin 521 F. App’s 658, 663 n.&@th Cir. Mar. 21, 2013)Qualls v. Apfe] 206 F.3d

2 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See

Fed. R. App. P. 32.1; 10th Cir. R. 32.1.

10



1368, 1372 (10th Cir. 2000). The Coiimtds no error with the ALJ’s consideration of evidence that
plaintiff may have been taking inadequate levels of medication as part of the credibility analysis.
Plaintiff also argues that ALJ improperly coresied plaintiff's sporadic work history and
his use of a cane, and he claims that the Allédao consider the side effects of plaintiff's
medication when assessing plaintiff's credibility.eT&lLJ referenced plaintiff's work history prior
to alleged date of onset of disability and stdated the sporadic work history “raises a question as
to whether the claimant’s continuing unemploynismictually due to medical impairments.” Dkt.
# 11, at 30. Plaintiff claims that his poor wdristory was due to paranoia and anxiety and this
should not have been considered as a facttinarcredibility analysis.Dkt. # 18, at 3. When
viewed in the contexbf the totality of the ALJ’s credility findings, there is nothing improper
about the ALJ’s consideration of plaintiff's priavork history, because the statement was made in
the context of the ALJ’s atysis of the subjective nature of plaintiff's complaints and the lack of
objective medical evidence supporting many of his comzla As to plaintiff's use of a cane, Dr.
Lawton noted that plaintiff's use afcane was “interesting,” because plaintiff walked into the office
using a cane but he forgot the cane and he had a normal gait without the cane. Dkt. # 11, at 336.
Dr. Lawson opined that a persomuarly using a cane would not be likely to forget the cane and
his observations suggest that pldfndid not need a cane to walk. Id’he ALJ considered Dr.
Lawson’s statements in the context of the mediealence that plaintiff walked with a normal gait
and as evidence that plaintiff overstated the severity of his impairmengs 3@. Finally, plaintiff
argues that the ALJ failed to consider the sifieces of his medication as part of the credibility
analysis. The ALJ considered Dr. Ramsey’s treatmetes stating that plaintiff claimed to feel

tired and drowsy because of his medication, thet ALJ also noted thagtlaintiff was taking
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subtherapeutic levels of Dilantin._lat 28. In light of this inconstency, the ALJ gave plaintiff's

complaints concerning the side effects of mation less weight and the ALJ’s credibility finding

in this regard is tied to the administrative record. The Court has considered each of plaintiff's

arguments as to the ALJ’s credibility analysis and finds no basis to reverse the ALJ’s decision.
B.

Plaintiff argues that the ALJ did not give saféint weight to the opinions of his treating
physician, Dr. Ramsey, and he argues that boilerpdaguage used by the ALJ was insufficient to
identify the alleged inconsistencies between the medical evidence and Dr. Ramsey’s opinions. The
magistrate judge has recommended that the ALJderesl the relevant factors and that the ALJ’s
decision to afford less weight tbe opinions of Dr. Ramsey is supported by substantial evidence.

A treating physician’s opinion is generally entitled to more weight than medical opinion

evidence from non-treating sources. Langley v. BarnB@g F.3d 1116, 1119 (10th Cir. 2004).

To determine the weight afforded to treating physician evidence, the ALJ:

must first consider whether the opinion is well-supported by medically acceptable
clinical and laboratory diagnostic techniques. If the answer to this question is “no,”
then the inquiry at this stage is completethe ALJ finds that the opinion is well-
supported, he must then confirm that thenapi is consistent with other substantial
evidence in the record. [I]f the opinion isfideent in either of these respects, then

it is not entitled to controlling weight.

Id. Even if a treating physician’s opinion is not entitled to controlling weight, treating physician
evidence is still entitled to defnce and the ALJ must consider the following six factors to
determine what weight the evidence should be given:

(1) the length of the treatment relationship and the frequency of examination; (2) the

nature and extent of the treatmenttielaship, including the treatment provided and

the kind of examination or testing perforth€3) the degree to which the physician’s

opinion is supported by relevant eviden@p;consistency between the opinion and
the record as a whole; (5) whether orth@ physician is a specialist in the area upon
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which an opinion is rendered; and (6) atfectors brought to the ALJ’s attention
which tend to support or contradict the opinion.

Id. The Tenth Circuit has been clear that an ALJ must “give good reasons in [the] notice of
determination or decision’ for the weight agsed to a treating physician’s opinion and the ALJ’s

decision must be “sufficiently specific to makean to any subsequent reviewers the weight the

adjudicator gave to the treating source’slioal opinion . . . .” Watkins v. BarnhaB50 F.3d 1297,
1300 (10th Cir. 2003). Remand is required if a toawiewing an ALJ’s decision cannot determine
what weight was assigned to a treating physician’s opinion evidencat 11801.

The Court has reviewed plaintiff's openingdfr(Dkt. # 12) and he makes very general
arguments as to the adequacy of the ALJalwation of Dr. Ramsey’s opinions. Even though
plaintiff's arguments were not specific as to the alleged error, the magistrate judge thoroughly
reviewed the administrative record and examthed\LJ’s decision and the medical evidence. The
Court has independently reviewed the ALJ'stten decision and the administrative record, and
finds that the ALJ considered the relevant faxt@nen deciding to give Dr. Ramsey’s opinions less
weight. The ALJ summarized th@&tment notes of each visit pitff made to Dr. Ramsey, and
the ALJ clearly set forth the length and frequemd the treatment and nature of plaintiff's
relationship with Dr. Ramsey. Dkt. # 11, at 27-29. However, the ALJ compared Dr. Ramsey'’s
opinions to the objective medical evidence and opisiof consultative examiners, and concluded
that plaintiff's subjective complaints appeartedbe exaggerated. This included evidence that
plaintiff forgot his cane in a doar’s office and Dr. Lawton observégat plaintiff had a normal gait
without using a cane.__ldt 29. Plaintiff has not shown that Dr. Ramsey is a specialist in the
relevant field, but the consultative examiner, Iawton, is a board certified neurologist. atl335.

Contrary to plaintiff’'s assertion, the ALJ did not simply recite boilerplate language and he gave
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reduced deference to Dr. Ramsey’s opinionstdzr. Ramsey’s heavy reliance on the subjective
complaints of plaintiff that were not supportgdother objective medical evidence. The Court finds
that the ALJ conducted an adequate analysis of Dr. Ramsey’s opinions and the ALJ’'s written

decision contains the necessary findings under Larigteyiving less deference to the opinion of

a treating physician.
C.

Plaintiff claims that the ALJ erred by failing to order further development of the
administrative record, because the ALJ gave “gresagiht” to the opinions of Dr. Lawton and Dr.
Boatman but both physicians believed that an EEG study was needed to fully assess plaintiff's
functional limitations. The magistrate judge recommended that further development of the
administrative record was unnecessary, becBusBoatman did not actually recommend further
testing and the ALJ imposed functional limitatidressed on evidence that plaintiff had a seizure
disorder. Dkt. # 17.

A hearing before the ALJ in a social secudtgability case is non-adversarial and the ALJ

has a duty to develop the record. Maes v. As@e F.3d 1093, 1097 (10thrCR008). In cases

when a claimant is represented by counsel, “Ahé should ordinarily beentitled to rely on the
claimant’s counsel to structure and present claitpaaise in a way that the claimant’s claims are
adequately explored,” and the ALJ ‘may ordinarily require counsel to identify the issue or issues

requiring further development.”” Branum v. Barnh&88 F.3d 1268, 1271 (10th Cir. 2004). Courts

“will not ordinarily reverse or remand for failur® develop the recorevhen a claimant is
represented by counsel who affirmatively sitsrthat the record is complete.” Ma&22 F.3d at

1097.
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Dr. Lawton examined plaintiff on October 2012 and he noted that plaintiff's treating
physician had diagnosed plaintiff with hyperexplexia and seizure disorder. Dkt. # 11, at 335.
However, Dr. Lawton did not find sufficiennedical evidence to support a diagnosis of
hyperexplexia, and he could not diagnose a seizure disorder without an_EE&.336. Dr.
Lawton’s findings were reviewed by Dr. Bo@n, but Dr. Boatman did not independently
recommend an EEG. The ALJ considered Dawton’s opinion that he could not diagnose
hyperexplexia and that an EEG would be needelikignose a true seizure disorder, and plaintiff
claims that the ALJ was required to order an BEligyht of Dr. Lawtons opinion. The Court finds
that the ALJ’s failure to independently considex tbsue of supplementation of the record is not a
basis to remand the case for further proceedingsntf was represented by counsel at the hearing
before the ALJ and counsel did not request suppl&atien of the record at that time. Even though
the issue was not raised at thearing, the ALJ’s desion shows that at step two that “seizure
disorder” was expressly identified as an impaintmand the ALJ considered this impairment when
formulating the RFC. Dr. Lawton noted thatteue” seizure disorder could not be diagnosed
without an EEG, but the ALJ found that plain@ttually had a seizure disorder and additional
testing of plaintiff would have neffect on the outcome of plaintiff's claim for disability benefits.

D.

Plaintiff argues that the ALJ failed to make tkquired findings at step four as to whether
plaintiff could meet the mentahd physical requirements of hisspaelevant work, and he claims
that the case should be remanded to allow thetdhiake these findings. Defendant responds that
the ALJ made alternative step five findings that plaintiff has not challenged, and any error at step

four does not require that the case be remanded.
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At step four, the ALJ must engage in aetupart analysis to determine if plaintiff can
perform his past relevant work with the physimadl mental limitations contained in the RFC. The
ALJ should initially “assess the nature and extdrjthe claimant’s] physical limitations and then
determine the [claimant’s] [RFC] for work adtiwon a regular and continuing basis.” Winfr&p
F.3d at 1023. The ALJ must next make findinggyarding the physical and mental demands of the
claimant’s past relevant work.” ldt 1024. Finally, the ALJ mudetermine “whether the claimant
has the ability to meet the job demands found in phase two despite the mental and/or physical
limitations found in phase one.” lat 1023. The magistrate judge recommended that the ALJ failed
to make the necessary findings at step four, tschea did not make “specific findings about the
demands of [plaintiff's] past relant work.” Dkt. # 17, at 10. ECourt agrees with the magistrate
judge’s assessment of the ALJ’sfour analysis. The ALJ simply relied on the testimony of the
VE and concluded without analysis that plaintiéiuld perform his past relevant work as a small
product assembler and store laborer. Dkt. # 11, at 31. This type of step four analysis has been

expressly rejected by the Tenth CircQaurt of Appeals._Doyal v. BarnhaB31 F.3d 758, 761

(10th Cir. 2003) (“It is improper for an ALJ to make RFC findings and then to delegate the

remaining phases of the step four analysis t)\E¢, because in such cases, ‘the remainder of the

step four assessment takes place in the VE’s head’ and ‘we are left with nothing to review™).
However, the Court also agrees with thegistrate judge’s recommendation that this does

not require remand for further proceedings, because the ALJ made alternative findings at step five

and plaintiff has failed to challenge the alteivia step five findings. The Tenth Circuit has

observed that a plaintiff choosing the litigation gy adopted by plaintiff takes the risk that any

error at step four will be deemed harmless in light of the step five findings made by the ALJ.
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Murrell v. Shalala43 F.3d 1388 (10th Cir. 1994). As to step, plaintiff’'s objection to the report

and recommendation could be construed to comtiaiargument that the ALJ’s step five findings
are unsupported due to the other alleged errors ighlif plaintiff. Dkt# 18, at 5. However, the
Court has rejected plaintiff's other argumentsl ahe ALJ’s decision is not “fraught with legal
error” as alleged by plaintiff. _IdThe ALJ identified three jobs at step five that could be performed
by a person with plaintiff's RFC, and plaintifffienade no specific argument that any of those jobs
is inconsistent with plaintiff's RE. The Court finds that any error at step four of the analysis is
harmless based on the alternative step five findings made by the ALJ.

IT IS THEREFORE ORDERED that the Report and Recommendation (Dkt. # 17) is
accepted, and the Commissioner’s decision denying plaintiff’'s application for disability benefits is
affirmed. A separate judgment is entered herewith.

DATED this 22nd day of August, 2016.

&M«,@.y M?f

CLAIRE V.EAGAN UJ
UNITED STATES DISTRICT JUDGE
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