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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
CHRISTINA KRAGEL,
Plaintiff,

V. CaseNo. 15-CV-383-PJC

— N N

CAROLYN W. COLVIN, )
Acting Commissioner of the )
Social Security Administration, )
)

Defendant. )

OPINION AND ORDER

Plaintiff, Christina Kragelseeks judicial review of th@ecision of the Commissioner of
the Social Security Administration (“Commissiohand “SSA”) denyingKragel's applications
for disability insurance benefitand for supplemental securitycome benefits under Titles Il
and XVI of the Social Security Act, 42 U.S.C. 88 40%eg. For the reasons discussed below,
the Commissioner’s decisionA&=FIRMED .

I. Procedural History

Kragel filed her applications faisability insurance benefits with a protective filing date
of August 20, 2012. She filed an application $aipplemental Security Income on August 28,
2012. In both applications, she alleged onsetsdldiity as of May 30, 2012. Kragel claimed she
was disabled due to headaches and neck pain.

The applications were deni@dtially and on recosideration. [R. 54-55, R. 74-75]. An
administrative hearing was held before Admsirative Law Judge (“ALJ”) Edmund C. Werre on
October 8, 2013. [R.28-53]. By decision dawmember 22, 2013, the ALJ ruled that Kragel

had not been under a disability from May 30, 2@h&yugh the date of the decision. [R. 22-23].
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The Appeals Council affirmed the dented May 22, 2015. [R. 1-3]. Kragel timely

sought review by this court.
II. Claimant’s Background

Kragel was born March 28, 1966, and was forty-seven years old at the time of the ALJ’s
decision. She has a GED and has received vocatextmical training irsecretarial work and
customer service. [R. 189]. She has prior wexgerience as a cashieonvenience store clerk,
customer service representative, glass paakdmhousekeeper and most recently worked in
shipping and receiving at a commera@nufacturing company. [R. 190].

In an Adult Function Report completedpBsmber 17, 2012, Kragel reported she spends
99 percent of her time in bed, but also stated $he is able to care for her personal needs,
prepares meals daily and does housework2(-207 (Ex. 5E)]. Shgoes outside weekly,
drives a car, shops for grocerigeekly, and visits with her grandchildren weekly. [R. 208-209].
She stated that she can’t be out very lbagause her medicines make her sleepy and her
migraines are so painful. [R. 210]. Bendowgr puts pressure on her neck, sitting makes her
neck feel heavy and she hasdar her head back or hold Itd. Noise intensifies her migraines,
and the migraines are so inteisé® can’t see or concentrale. She can walk for thirty
minutes and needs to rest for thirty minutes afterwkatd A friend, Bettina Richardson,
completed a Third Party Adult Function Reportwinich she stated th&tragel spends ninety-
nine percent of her time in bed but can cook, takes care of her parsedal and does laundry
weekly and dishes daily. [R. 213-215 (Ex. 6E)].

At the hearing, Kragel testifiethat she can’t walk more thamenty to thirty steps at a
time because she is afraid of getting a migraine3fR. Even if she didn’t get migraines, pain

in her neck and shoulders would keep her frortkiwg more than twenty to thirty steps. [R.



36]. She can lift no more thargallon of milk because of numess in her hands and burning in
her shouldersld. She takes medicationscinding morphine anddpamax, for her pain, and
they all make her sleepy. [B6-37]. Although the medicines help with the migraines, she has
about twenty-five bad days a month. [R. 37]. aWlshe has a migraine, she has to stay in her
darkened bedroom with no sounidl. She does not use alcohol or illegal drugs, but smokes
about half a pack of cigarettes a ddgl. She used to smoke a whole pack, but has cut back in
the last two months, at her docs advice. [R. 37-38]. SHeas been hospitalized for her
headaches, most recently on March 12, 2013, afodebthat on October 20, 2012. [R. 38].
When Kragel gets migraines she gets naeseatd has blurred vision; the pain comes up
the base of her neck all the way into her tlE®pdown the back dfer neck and across her
shoulders. [R. 39]. The migraines l&sim twenty-four to forty-eight hoursd. If she looks up,
sees white and black spots and feels like sh&iisg to pass out; when she looks down she gets a
sharp pain in the back; and if she tries to lift head back up, it feels kkher head gets stuck.
[R. 40]. When she moves her head to the righeft it gets stuckand makes a sharp pop, and
she has to try two or three times to bring her ek around to put it back in place. [R. 41].
Dr. Hackl has recommended she needs a cemhtaitomy but she doesn’t have the money for
one. Id. Reading a newspaper for more than fivieutes makes her shoulders burn and her
hands go numb; so does folding towels; the ligihtse grocery store give her a migraine and
once she threw up in the store. [R. 42-43]e Spends ninety percent of her waking day, on
average, lying down because of the migraittes burning in her shoulders and the numbness in
her hands. [R. 43]. She tries to help oouad the house but can’t complete tasks when she
gets a migraineld. She doesn’t go to church anymore hessathe music is too loud and gives

her migraines.ld. She last worked in May 2012 in a customer service position. [R. 45-46]. She



had worked at the job almost three years Huw/tduntarily because sheuldn’t perform the job
functions anymore. [R. 46]. She Iastw Dr. Hackl a month or two agéd. She told the doctor
she was having migraines every day, and thathstd blurred vision angbmiting with them.Id.
She wears sunglasses inside beeadghe light, and has done so in Dr. Hackl's office. [R. 47-
48].
lll. Social Security Law and Standard of Review

Disability under the Social Security Actdefined as the “inability to engage in any
substantial gainful activity by reason of angdically determinable physical or mental
impairment.” 42 U.S.C. § 423(d)(1)(A). A amant is disabled under the Act only if his
“physical or mental impairment or impairments afesuch severity that he is not only unable to
do his previous work but cannot,ridering his age, education, and work experience, engage in
any other kind of substantial gainful work whiexists in the natiomh@conomy.” 42 U.S.C. §
423(d)(2)(A). Social Security regulations implement a five-stegpesatial process to evaluate a

disability claim. 20 C.F.R. § 404.1520See also Wall v. Astrue, 561 F.3d 1048, 1052 (10th

! Step One requires the claimant to establish she is not engaged in substantial gainful
activity, as defined by 20 C.F.R. § 404.1510. Step Tequires that the claimant establish that
she has a medically severe impairment or coatlin of impairments that significantly limit her
ability to do basic work activitiesSee 20 C.F.R. 8§ 404.1520(c). If the claimant is engaged in
substantial gainful activity (Step One) or if the claimant’s impairment is not medically severe
(Step Two), disabilitpenefits are denied. At Steprék, the claimant’s impairment is
compared with certain impairments listed inQ®.R. Pt. 404, Subpt. P, App.1 (“Listings”). A
claimant suffering from a listed impairmentiorpairments “medically equivalent” to a listed
impairment is determined to be disabled withiouther inquiry. If notthe evaluation proceeds
to Step Four, where the claimant must estaltliahshe does not retdime residual functional
capacity (“RFC”) to perform his past relevant wolf the claimant’s Step Four burden is met,
the burden shifts to the Commissioner to estalalisbtep Five that work exists in significant
numbers in the national economy which therokait, taking into account her age, education,
work experience, and RFC, can perforBee Lax v. Astrue, 489 F.3d 1080, 1084 (10th Cir.
2007). Disability benefits are denied if tBemmissioner shows that the impairment which
precluded the performance of paslevant work does not precludiernative work. 20 C.F.R. §
404.1520.



Cir. 2009) (detailing steps). “If @etermination can be made at arfiyhe steps that a claimant is
or is not disabled, evaluation underusequent step is not necessaiyak, 489 F.3d 1080,
1084 (10th Cir. 2007) (citatioand quotation omitted).

Judicial review of the Commissioner’s detaration is limited in scope to two inquiries:
first, whether the decision was supportedshistantial evidence; and, second, whether the
correct legal standards were appliethmlin v. Barnhart, 365 F.3d 1208, 1214 (10th Cir. 2004).

“Substantial evidence is such evidence emagonable mind might accept as adequate to
support a conclusion. It requires more thatiatilla, but less than a preponderancé/ll, 561
F.3d at 1052 (quotation and citation omitted)thBugh the court will not reweigh the evidence,
the court will “meticulously examine the redaoas a whole, including anything that may
undercut or detract from the AlsJfindings in order to determiriiethe substantiality test has
been met.”ld.

IV. Decision of the Administrative Law Judge

In his decision, the ALJ found that Kragmét insured status requirements through the
date of the decision and, at Stepe, that she had not engagediy substantial gainful activity
since her alleged onset date of May 30, 2012.18R. He found at Step Two that Kragel had
had the severe impairments of degeneratige disease; migraifeadache syndrome; and
tobacco abuseld. At Step Three, he found that Kragdid not have an impairment or
combination of impairments that meets or medicatjyals the severity of any listing. [R. 16].
He found that Kragel had the RFC to perform lighoirk with no more than the occasional lifting
up to twenty pounds; no more than the frequiéitig or carrying up to ten pounds; standing
and/or walking six hours in an eight-hour Wwday; and sitting sixiours in an eight-hour

workday. Id.



At Step Four, the ALJ determined thatlgel was capable of performing past relevant
work as a customer service representative; cashier; and housekeeper. [R. 21]. The ALJ
concluded that Kragel had nio¢en disabled from May 30, 2012, through the date of his
decision. [R. 22].

V. Review

On appeal, Kragel argues that the ALprioperly rejected the opinion of her treating
physician, Dr. Hackl; that he failed to propetiynsider her credibility; and that his RFC
assessment is not supported by substantial evidence.

VI. Analysis
A. Weighing of Treating Physician’s Opinion

Generally the opinion of adating physician is given moveeight than that of an
examining consultant, and the opinion of a non-ararg consultant is given the least weight.
Robinson v. Barnhart, 366 F.3d 1078, 1084 (10th Cir. 2004 .treating physician opinion must
be given controlling weight if it is supported timedically acceptable itlical and laboratory
diagnostic techniques,” and it istrinconsistent with other subsitial evidence in the record.
Maysv. Colvin, 739 F.3d 569, 574 (10th Cir. 2014). “Whassessing a medical opinion, the ALJ
must consider the factors listed in 20 R 8 404.1527(c)(2) and give good reasons for the
weight he assigns to the opinionvigil v. Colvin, 805 F.3d 1199, 1202 (10th Cir. 2015) (citations
omitted). When an RFC conflicts with an opinioom a medical source, the ALJ must explain
why the opinion was not adopted. SSR 968F5.A.), 1996 WL 374184 at *7. However,
ultimately the ALJ—not a physician—is charged wdstermining the claimant’'s RFC. 20 C.F.R.

88§ 404.1527(d), 416.927(dBee also Howard v. Barnhart, 379 F.3d 945, 949 (10th Cir. 2004).



In Medical Source Opinions dated Oler 30, 2012, and October 2, 2013, Dr. Hackl
stated that Kragel had generally debilitating heads@very day, with each lasting more than four
hours. [R. 373 (Ex. 7F), R. 412 (Ex. 13F)]. &lso completed a handicapped parking placard
application in which he statedathKragel is severely limited iner ability to walk. [R. 375 (Ex.
8F)]. Additionally, in treatmamotes dated May 6, 2013, he statieat Kragel “is incapacitated
by her neck pain and headache,” has “a veryddiffiime concentrating for more than a short
period of time;” and “is unable to work in her pressstate, and she is likely to be like this for the
next 12 month period.” [R. 392 (Ex. 11F)].

The ALJ found that Kragel kdahe severe impairments afiter alia, degenerative disc
disease and migraine headache syndrome. Wawke disagreed with Dr. Hackl's opinion
regarding the disablingfect of the impairments, noting than individual’s RFC is not a medical
issue, but an administrative finding, and “[t}tieg source opinions on issues reserved to the
Commissioner are never entitleddontrolling weight or special significance.” [R. 20] (citing
Social Security Ruling 96-5p and 20 C.F.Ri(8.1527(e)). He gave Diackl’s opinion “only
some weight” because the patient was noncomiphigth treatment recommendation and because
the doctor’s opinion was inconsistexith other substantial evidee “as detailed above.” [R. 20-
21].

He gave the opinions of the two state axyemedical experts—Dr. Marks-Snelling and Dr.
Wainer—"significant weight” because the doctars deemed experts and highly knowledgeable
in the area of disability and because their mpia were “well supported by medically acceptable
clinical and laboratory techniquasd largely consistent with tmecord as a whole.” [R. 21].

The ALJ cited ample evidence supporting RFC determination, including the following:

e In her September 17, 2012, Function Report, Kratged that sheooked daily, just as
normal; performed household chores, inahgdaundry, dishes, sweeping and mopping,



also just as normal; went outside weeklywdr a car, shopped weekly for groceries; and
visited her grandchildreneekly. [R. 19, R. 207].

e Kragel testified in the heang that her medication helpstivher migraines, although it
makes her sleepy. [R. 17, R. 37]. On Mag8, 2012, she told Dr. Roman that darkness
was a relieving factor for her migraines. [R.19, R. 342].

e A bone scan performed on June 6, 2012, showeidcreased uptake in the cervical spine;
Dr. Hicks stated that claimant did not havengyoms of cervical nerv@ot or spinal cord
irritation; physical examination showed no motaflex or sensory deficits in either upper
extremity; and a cervical discogram perfochn July 9, 2012, revealed none of the
cervical disks reproduced any of the claimant’s usual pain. [R. 17, citing Exs. 1F, 2F, 4F,
12F].

e During a visit to Dr. Hicks on June 19, 2012aKel denied numbness or tingling in her
arms. [R. 18, R. 326].

e On August 17, 2012, cervical facet injectiong@vadministered; on her return visit on
October 9, 2012, Kragel reportedo. Hackl that she had someief with the injections
with more mobility in her neck and less neck pain (though not as much with the
headaches). [R. 18, citing Exs. 4F, 5SFJmirly, she had injections again on October 30,
2012, and reported on January 9, 2013, that shedrad relief with the injections. [R. 18,
citing Ex. 5F].

e OnJanuary 11, 2013, when Kragel presentededOSU Medical Clinic complaining of
migraine, physical examination revealedyomiildly reduced range of motion of the
cervical spine[R. 18, R. 366].

e On March 8, 2013, Jeffrey Hill, D.O., at OSUyBItians, told Kragel that because she was
receiving narcotic pain meditans from multiple other physicians routinely and recently,
the clinic would not be prescribing hanything for pain. [R. 20, R. 385].

e On May 6, 2013, Dr. Hackl told Kragel tuit smoking, which could be causing the
worsening of her neck pain and headactied,she was currently taking hydrocodone 40
mg a day; that “we do need tonsider the risk of rebounddsache;” and that she needed
to take a “narcotic holiday.” R. 20, R. 392The ALJ commented that “[i]t does not
appear that Dr. Hackl knew that the claimamas receiving narcotic pain medication from
“multiple other physicians routinely” ateéttime he completed the October 2013 form.

When faced with conflicting medical evidence]lig trier of fact has the duty to resolve
that conflict.” Richardson v. Perales, 402 U.S. 389, 399 (1971). Hetke ALJ did just that. In
doing so, he fulfilled his obligation to exphaihe weight he assigned to each opiniSee Vigil,

805 F.3d at 1202.



“The possibility of drawing two inconsistent conclusions from the evidence does not
prevent an administrative agergyindings from being supportday substantial evidence. We
may not displace the agenc[y®joice between two fairly cdidting views, even though the
court would justifiably have made a differafitoice had the matter been before it de nov@k
v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007).

Kragel's argument that th&lLJ should have given more vggit to Dr. Hackl's opinion is
essentially a request that this court re-eatduhe evidence, emphasizing the evidence that
supports her disability claim and discounting #vidence that does not. However, the court
cannot reweigh the evidencBlewbold v. Colvin, 718 F.3d 1257, 1265 (10th Cir. 2013). While
Kragel's case might be suscepéiltb conclusions that differ from those made by the ALJ, it is not
the court’s role to make findings in the firsstance. 42 U.S.C. 8§ 405(g) (“The findings of the
Commissioner of the Social Sedyras to any fact, if supportdy substantial evidence, shall be
conclusive.”);Allen v. Barnhart, 357 F.3d 1140, 1143-45 (10th C2004) (court acts within
confines of its administrative authority).

B. Credibility Determination

Kragel also challenges the ALJ’s credigildetermination. “[O]nce the requisite
relationship between the medically determinatmpairment(s) and the alleged symptom(s) is
established, the intensity, persistence, and limiting effects of the symptom(s) must be considered
along with the objective medicahd other evidence in determmg whether the impairment or
combination of impairments is severeSSR 96-3) (S.S.A.), 1996 WL 374181. The ALJ found
that Kragel's medically determinable impaimmte could reasonably lexpected to cause her
alleged symptoms; however, her complaints concerning the intensity, persistence and limiting

effects of these symptoms were eatirely credible. [R. 17].



“[C]redibility determinations are peculiarly the province of the finder of fact, and [the
court] will not upset such determinatiomgien supported by substantial evidencéVilson v.

Astrue, 602 F.3d 1136, 1144 (10th Cir. 2010) (intemmpadtation marks and citation omitted).
Those findings “should be closely and affirmatively linked to substastidence and not just a
conclusion in the guise of findingsld. (internal quotation marks and citation omitted).
“[Clommon sense, not techaal perfection, is [the] guel of a reviewing courtKeyes-Zachary v.
Astrue, 695 F.3d 1156, 1167 (10th Cir. 2012).

The ALJ, in assessing claimant’s allegations of pain, was redoii@hsider both the
objective medical evidence and other evidenaduding information about the claimant’s prior
work record, her own statements about sypms, evidence submitted by her treating or
nontreating source and observations by agengyloyees and other persons. 20 C.F.R. 8
404.1529(c)(3). In making his credibilidetermination, the ALJ reliedhter alia, on the
following evidence:

e In the administrative hearingragel testified she cannot hadehything for longer than five
minutes because her hands go numb; however on June 19, 2012, she denied numbness,
tingling, or pain in her arms and physical exaation showed no motor, reflex, or sensory
deficits in either upper extremity. Furtheragel never told any dfer treating physicians
that her hands go numb. [R. 18, R. 325-326].

e Kragel told Dr. Hackl on two occasions that ihjections she recesd and her medication
helped the pain, but told phy&as at the OSU Medical Clintbat her medication did not
help her headaches and she cried “all dayyeday” because the pain was unbearable. [R.
18, R. 383].

e Kragel told doctors at the OSU Medical Gtithat she had a TIA the previous fall;
however, there is no evidence swer experienced a transient ischemic attack. [R. 19, R.
369]. She also testified she had beerphabzed for headachedR. 19, R. 38].

However, there is no evidence in the redia she has ever been hospitalized for

headaches. She was seen in the St. Fran@sgency room on one occasion, but there is

no evidence she was ever hospitalimmcheadaches. [R. 19, R. 393-410].

¢ In the Adult Function Report she completed on Septemb&012, Kragel stated that she
had no problem with her personal care andked daily like normal, did laundry and
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dishes, swept, mopped, went outside weeklgyela car, shopped for groceries weekly for
45 minutes and visited her gidchildren once a week. [R. 19, R. 207-209]. However, she
also stated that she spent myarine percent of her time in bed. [R. 19, R. 206]. In the
administrative hearing, she testified that stex to do housework, bebuld not do it and
that her daughter helpedrheith both housework and persal care. [R. 19, R. 43-45].

On March 28, 2012, she told Dr. Roman thatheadaches were not relieved by being in a
darkened room. [R. 19, R. 345During the administrativieearing, though, she testified
that when she gets a migraine, she must gdoven in a cool, dark, quiet room for relief.

[R. 37, 39].

Kragel testified her medication caused drowsiand sleepiness; however, in his October
2, 2013, medical source statement, Dr. Hadollidated she had no medtion side effects
that caused functional impairment. [R. 19, R. 412].

Kragel testified at the administrative hearingttihe spends ninety percent of her time in
bed with twenty-five bad days per month; aigrthese times she must be in a cool, dark,
quiet room. [R. 19, R. 37,.R3]. She submitted three migraine headache diary forms
covering every day for the period of Janutnrough September 2013. [R. 19, R. 249-
303]. The forms total fifty-two pages, go irgeeat detail, and contain graphic descriptions
of the headachekd. The ALJ stated that her completiohthe headache diaries on a daily
basis for nine months with lengthy descriptiaf$ier headaches is inconsistent with her
testimony about the disabling effect of thmalaches and “this inconsistency significantly
reduces the claimant’s credibility and is pessva that she is mo&ctive than alleged.”

[R. 19].

As demonstrated above, the ALJ discugbedportions of the records he believed

contradict Kragel’s subjective statements, thaisfyéng his duty to suppoihis credibility finding

with substantial evidence. Accordinglyetbourt will not disturb the ALJ’s decision.

C. RFC ASSESSMENT

Kragel asserts the ALJ’'s RFC assessm&rd not supported by substantial evidence.

Specifically, she argues that the RFC fghtiwork with a twenty-pound lifting/carrying

requirement, does not adequately account for théldiggeffect of her migraines. However, both

Dr. Marks-Snelling and Dr. Wainneonsidered Kragel's headaches in assessing her RFC, and

both determined she could perform light work vittle twenty-pound weight restriction. The only

other evidence on the issue was Dr. Hackl's mediource statements and Kragel's subjective
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complaints. As discussed above, the ALJ gavg “some weight” to DrHackl’s opinion about
Kragel's functional limitationsand concluded Kragel’s testimoapout her functional limitations
was less than fully credible.

Kragel's argument that th&lLJ should have given more vggit to Dr. Hackl's opinion is
essentially a request that this court re-eatuhe evidence, emphasizing the evidence that
supports her disability claim and discountthg evidence that do@st. The court cannot,
however, reweigh the evidencBliewbold v. Colvin, 718 F.3d 1257, 1265 (10th Cir. 2013). While
Kragel's case might be suscepéilib conclusions that differ from those made by the ALJ, it is not
the court’s role to make findings in the firsstance. 42 U.S.C. § 405(g) (“The findings of the
Commissioner of the Social Sedyras to any fact, if supportdyy substantial evidence, shall be
conclusive.”);Allen v. Barnhart, 357 F.3d 1140, 1143-45 (10th C2004) (court acts within
confines of its administrative authority).

Conclusion
For the reasons set forth aboves @ommissioner’s decision is herebdlyFIRMED.

DATED this 28" day of September, 2016.
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