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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
WILLIAM RAY MORRIS, IV,
Plaintiff,
V. Case No. 15-CV-429-PJC
CAROLYN W. COLVIN,

Acting Commissioner of the
Social Security Administration,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Plaintiff, William Ray Morris, IV, seekpidicial review ofthe decision of the
Commissioner of the Sociak8urity Administration (“Comnssioner” and “SSA”) denying
Morris’ application for disability insurance befits and for suppleméad security income
benefits under Titles Il and XVI of thieocial Security Act, 42 U.S.C. 88 46tlseqg. For the
reasons discussed below, the Commissioner’s decismiRR$RM ED.

Procedural History

Morris filed an application fodisability insurance benefits with a protective filing date of
October 13, 2011. (R. 11, 140-43Hie later filed an applician for supplemental security
income on October 27, 2011. (R. 144-49.) He allemsset of disability as of May 1, 2011 in
both applications. Morris claimed he was disaluled to “back, legs, add, depression.” (R. 157.)
The applications were died initially and on reawsideration. (R. 74-79.)

An administrative hearing was held befémministrative Law Judge (“ALJ”) Bernard

Porter on September 9, 2013. (R. 28-69). Bgislon dated February 10, 2014, the ALJ ruled

! The ALJ sets forth this protective filing datehis decision, but it is not clear from the record
when this date actually occurred. idinot marked on the intake sheefeg(R. 153.)
Nonetheless, the timing of the apptioa is not at issel in this appeal.

Dockets.Justia.com


https://dockets.justia.com/docket/oklahoma/okndce/4:2015cv00429/39279/
https://docs.justia.com/cases/federal/district-courts/oklahoma/okndce/4:2015cv00429/39279/22/
https://dockets.justia.com/

that Morris was not disablathder section 216(i) and 223(d)tbe Social Security Act from
May 1, 2011 through the date of the decision. (R20.) Morris requested review of the
decision, and, on May 30, 2015, the Appeals Coulaiied review. (R. 1-5.) Thus, the
decision of the ALJ represents the Commissiorfarad decision for purposes of this appeal. 20
C.F.R. §§ 404.981, 416.148&%e, e.g., Doyal v. Barnhart, 331 F.3d 758, 759 (focir. 2003).
Morris timely sought review by this Court.
Background

Morris was born April 26, 1977. (R. 33, 140.) He was 34 years old on his alleged
disability onset date, May 1, 2011, and he wage&fs old at the time dlhe ALJ’s decision on
February 10, 2014. (R. 19, 33.) The highestlleffeducation that he completed was the
eleventh grade. (R. 37, 157.) He did concvatek, construction work, work in the poultry
industry, and work on a drilling rig.(R. 27-43, 158.) He also stockgroceries. (R. 158.) In
addition, he reported that he wapacker at a glass plant anditch hand for an excavating
company. (R. 198).

In an_Adult Function Report completed Ail2012 (Ex. 4E), Morris reported that he

was unable to bend over or pick ampything due to pain. (R. 173MHe listed his daily activities
as sitting in a chair, eating brdakt, and watching TV. (R. 174.) hidicated that he used to be
able to play with kids, work, and fish, bududd no longer do so. He usually awakened from
pain several times during the night. Hemlad that he was unable to put on his shoes and
socks, and his wife washed his fedd.)( His wife prepared mesabecause he could not stand
for very long. (R. 175.) He did not do house ardyaork because of the pain in his back and
left leg prevented him from doing so. (R. 176.) dtited that he was lelto go outside four

times daily for walks, and he was able to ride in a dat) However, he was unable to drive



because of medication and pairhis leg, and he was afraid that\Wweuld not be able to use the
pedals properly. Id.)

Morris asserted that his hobbiand interests are fishiagd finishing cement, and he
used to do them a lot, but he could no longeritteeof them. (R. 177.) He was able to talk
with others on the phoneitlabut did not go places on a regulzasis. He needed someone to
drive him. (d.) He could not go out ardid not see friends anymoréle was no longer able to
go to his children’s ball games. (R. 178)s injuries and conditins affected his lifting,
squatting, bending, standing, reawahiwalking, kneeling, stair clibing. He could walk about
50 feet before he needed to stopl rest, and he was able to resuwvalking after about three to
four minutes. Id.) He used a cane as prescribed bdpetor in January of 2012. (R. 179.) He
could finish what he startethllow written and spoken instrtions well, and get along with
authority figures well. He was able to handiess and changes in routine “okay.” (R. 178-79.)
His medications included Lortab, Tizanidim#clofenac, and Simvastatin. (R. 180.) Ina
subsequent disability report submitted Jan&012, Morris alsodited Gemfibrozil and
Meloxicam along with the Lortab and Simvastatin. (R. 186.) On June 28, 2013, Morris wrote
that he was taking Buspirone, “Narco 10,” AlbaleiHFA,” and Fenofibrate in addition to the
Meloxicam and Simvastatin. (R. 241).

At the administrative hearing, Morris testdiéhat he does not have a driver’s license
because he failed to pay child support and benke was taken from him. (R. 6). He gets
around without a license because his wife dri&s.37.) The transcript of the hearing shows
that the ALJ allowed Morris tetand when he was uncomfor@akitting. (R. 41.) Morris
claimed that his back prevented him from workatghat time. (R. 43.) He had surgery in 2011

or 2012, and was better after that. (R. 44.)alde had physical therapy, and that helped.) (



His surgeon told him that he would fuse his sg@gain, but that he should to avoid surgery if
he could. (R. 45.)

Morris testified that he could walk about fe@t without stopping, bute had to stop in
between. Id.) He could stand for about 15 or 20 minute$ore he need to sit, and he could sit
five to 10 minutes before he needed to mofRe. 46.) He did not know how much he could lift
and carry because he was afaidry, but he could carry agte of food. (R. 46-47.) Morris
rated his pain, on a scale of one to 10, as a smvan average day. (R. 47.) He testified that
his medications included Hydrocodone, TraolaBuspirone, and Lorazepam. (R. 47.)
Weather, car rides, and his “didrd bed” aggravated his pai(R. 48.) Sitting aggravated his
pain, but a heating pad made it better. (R. 48.)

Morris described his daily activities excluding, among other things, taking the two
minor children who live with him to school, apthying checkers aloing other sedentary
activities, like watching TV, after they came hofrean school. He also stated that “we give
them baths.” (R. 49.) He helped out arotimelhouse if he felt good enough, and used a bar
stool to help his wife do the dishedd.] He did not do laundry, and could not mow his yard
because of his backld() He tried to do a little cookingnd used his stool when he did. (R.
50). He also helped with grocery shopping, batild have to sit at thetore. (R. 50). His
hobbies were “pouring cementha fishing, but he had not fished in three yeatd.) (He had
two dogs. (R. 50-51.) Morris tried some exercises, but he became depressed and had no
motivation. (R. 51-52.) He waslalio watch his son play basdlbahen it was not too hot. (R.
52.) He was able to go to tournaments. $diss played competitive baseball, and he could
attend games at least once per week. (R. 589 daily activities also included sitting on the

front porch. (R. 56.)



At the time of the hear@ Morris had been seeing [Btephen W. Woodson for about
three months, even though, Morris stated, “he doe¢ske ... back patients.” (R. 58.) Dr.
Woodson saw him primarily to trelts pain, but also for his arety and depression.” (R. 59.)
Dr. Woodson gave him some dieation which did not make i feel better, but made him
sleep. (R. 60.) He also toMorris that the anxiety and deggsion came with chronic painld.)

The vocational expert summarized Morpsevious work expegence as a concrete
finisher, construction workergg producing farm laborer, and an olil field worker. (R. 61-62.)
However, he had worked in the oil field for only three months. (R. 62.) The ALJ asked the
vocational expert to assume that a hypothepeaton with these past jobs was limited to less
than a full range of light wortwith the ability to lift andcarry 20 pounds occasionally and 10
pounds frequently. Such person could sit forngidrs, stand for six hours, walk for six hours,
and push and pull as much as he could lifteardy. (R. 62.) Further, such person could
occasionally use foot controls, and climb ramps aaigsstout never climb ladders or scaffolds.
(R. 62-63). He or she shoutgver crawl and should not woaround unprotected heights or
move any mechanical parts. .(3.) Such person should never work in environments where
there are temperature extremes. Such persordvbeulimited to simple tasks and simple, work-
related decisions. He or she abédequently work directly with supervisors, coworkers, and the
public. Time off tasks would be accommodated by normal breaks.

The vocational expert teséfl that such a hypotheticaldinidual could not perform any
of the past relevant work previously descdplut such person could perform as a cashier, and
arcade attendant, an electricasambler. (R. 63.) If the persbad to change positions at least
every 30 minutes, such person could still perf work as an arcade attendant, electrical

assembler, and a small product assembler63F54.) If the person was limited to sedentary



work, the person could perform the jobapitical goods assembler, order clerk “wooden
beverage,” and touch-up screendiR. 64.) If the hypothetical individual had chronic pain
which required four extended work day break4 ®20 minutes in duration, there would be no
competitive work the individual could perform. (R. 65.)

Morris then testified that, if offered a job igh did not involve a lot of lifting, and where
he could sit or stand at will, he would try, butdid not know if he could be there every day. He
had not “tested” himself. (R. 66.) He hadved into a handicapped accessible horte) He
hoped to be able to get better and ride a bike glkids, take them fishg, and play catch with
them. (R. 67.) At the time of the hearing,di@nned to have surgery if he could get the money
to do so. (R. 68.)

Social Security Law and Standard of Review

Disability under the Social Security Actdefined as the “inability to engage in any
substantial gainful activity by reason of angdically determinable physical or mental
impairment.” 42 U.S.C. § 423(d)(1)(A). A caant is disabled under the Act only if his
“physical or mental impairment or impairments afesuch severity that he is not only unable to
do his previous work but cannot,r@dering his age, education, and work experience, engage in
any other kind of substantial gainful work whiexists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A). Social Security regulations implement a five-stgpesatial process to evaluate a
disability claim. 20 C.F.R. 88 404.1520; 416.93&: e.g., Wall v. Astrue, 561 F.3d 1048, 1052

(10th Cir. 2009) (detailing stepS).“If a determination can be made at any of the steps that a

2 Essentially, the steps involamswering the following question$1) Is the claimant presently
working? (2) Does the claimant have a severe impant, i.e., one that “significantly limits” his
or her ability to do basic workctivities? (3) Does the impairment meet or equal an impairment
listed in Appendix 1? (4) Does the impairmergy@nt the claimant fromperforming his or her
past relevant work? (5) Does the impairmertvent the claimant from performing other jobs
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claimant is or is not disabled, evaluatiomder a subsequent step is not necessagx’v.
Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007) étibn and quotation omitted).

Judicial review of the Commissioner’s detaration is limited in scope to two inquiries:
first, whether the decision was supported iblystantial evidence itne record; and, second,
whether the correct legal standards were appltamlin v. Barnhart, 365 F.3d 1208, 1214
(10th Cir. 2004) (citation omitted). “Substantslidence is such evidence as a reasonable mind
might accept as adequate to support a conclusiaeguires more than a scintilla, but less than
preponderance.Wall, 561 F.3d at 1052 (quotation and citation omitted). Although the court
will not reweigh the evidence, the court will &ticulously examine the record as a whole,
including anything that may underout detract from the ALJ’s findgs in order to determine if
the substantiality test has been mdd’ (quotation and citation omitted).

Decision of the Administrative Law Judge

In his decision, the ALJ found that M@ ninet insured status requirements through
December 31, 2012, and, at Step One, that Mbatsnot engaged in any substantial gainful
activity since his alleged onset date of Mag@]11. (R. 13.) The ALJ found at Step Two that
Morris had the severe impairments of lumbesc disease with radiculopathy, depressive
disorder, history of alcohol abeisand generalized anxietyld) At Step Three, the ALJ found
that Morris did not have an impairment ondmination of impairments that met or medically
equaled the severity of any listingd.)

In accordance with the hypothetical questions posed to the vocational expert at the
administrative hearing, the ALJ’s finding with reddo Morris’ RFC were as follows: Morris

had the RFC to perform sedentary work exceptMuatis could use foot controls. He could

that exist in significant numbers in the national econor8s&Cleveland v. Policy Management
Systems Corp., 526 U.S. 795, 804; 119 S.Ct. 1597, 1602, 143 L.Ed.2d 966 (1999).



occasionally climb ramps and stairs, but never cliadders, ropes or scaffolds. Further, he
should never be around unprotectegyhts or moving mechanical ga. He should never crawl
and should not work around environments withpgerature extremes. He was limited to simple
tasks and simple work-related decisions. rivdocould have frequent interaction with
supervisors, coworkers, and the public. His time off task would be accommodated by normal
breaks. He required a sit/stamption allowing a change of positia least every thirty minutes.
(R. 15))

At Step Four, the ALJ determined that Msenwvas unable to perform any past relevant
work. (R. 20.) The ALJ then determined that sfanability of job skillswas not material to the
determination of disability, and, at Step Five, tingtre were jobs existing in significant numbers
in the national economy thitorris could perform.ld.) The ALJ concluded that Morris was not
under a disability, as defined in the Sociat8ay Act, at any time from May 1, 2011 through
the date of the decision, February 10, 2014. (R. 21.)

Review and Analysis

On appeal, Morris argues that the ALJ’s dpdily determination was legally flawed and
not supported by substantial eeitce. The Tenth Circuit Cdusf Appeals has observed:
“[C]redibility determinations are peculiarly the province of the finder of fact, and we will not
upset such determinations when supported by substantial evidékidsoh v. Astrue, 602 F.3d
1136, 1144 (19 Cir. 2010) (internal quotation marks itted). Those findings “should be closely
and affirmatively linked to substaalt evidence and not just a consilon in the guise of findings.”
Id. (internal quotation marks omitted). Yet, as longhasALJ “sets forth the specific evidence he
relies on in evaluating the claimant’s credibilitthere is no need for a “formalistic factor-by-

factor recitation of the evidencekeyes-Zachary v. Astrue, 695 F.3d 1156, 1167 (£Cir. 2012)



(internal quotation andtation omitted). “[Clommon sense, not technical perfection, is [the]
guide” of a reviewing courtld. The Court finds that the ALJdetermination in this case was
supported by substantial evidence.

Morris’ argument on appeal is directedla ALJ’s credibility analysis regarding his
physical impairment, although the ALJ also dssed Morris’ alleged mental impairmentSeg
R. 14-15.) With regard to Morris’ physical impairmerg,, his lumbar disc disease with
radiculopathy, the ALJ summarizédbrris’ allegations regardintihe intensity, persistence, and
limiting effects of his symptoms. (R. 16.) Heesfically noted Morris’ medications, Morris’
testimony regarding his limited phgsai abilities, and Mors’ reports regarding his activities of
daily living.® (1d.) Yet, he found that Morris’ statentsrabout the intensit persistence, and
limiting effects of his symptoms were not entirehgdible, for the reasons set forth below.

The ALJ turned first to the medical evidencehe record. He noted the records from the
Haskell County Community Hospital in ea2911 which indicated thaflorris was unable to
stand straight, and an x-ray taken at time showed mild degenerative diseas@. 17, 243-51.)
He also described the findings of Ron&8lkchatzman, M.D., the consultative examiner who
evaluated Morris on February 21, 2012. Dr. Soman specifically noted that Morris had a

limited range of motions associated with musclkessp, pain and tenderness. (R. 279.) He also

¥ Morris argues that the ALJ did not adequatiscuss his daily activities or specifically
mention certain ones, such as the gamesdyeglwith his childrerhelping to bathe his
children, helping his wife wash dishes amk, and attending his sanbaseball games.
However, as the Commissioner points out, Moaislity to do these things, albeit in limited
fashion, demonstrates that hexct disabled. His ability to prode some care for his children, in
particular, provides support for the ALJ’s deténation that Morris could continue to do
sedentary work with appropriate limitationSf. Wilson, 602 F.3d at 1146.

*Additional x-rays were taken on Febru#&y2012 and February 13, 2012 which showed
“normal lumbar spine series for age” (R. 256), g§fidve lumbar segmentsre present with disc
space narrowing at L5-S1 and minimal early spondydiégenerative changes. . . . [v]ertebral
bodies, disc spaces and spinal ¢a@ne otherwise normal” (R. 266.)
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pointed out that Morris’ straighég raising test was positivédterally sitting and supine.ld.)
His diagnostic impression was that Morris had lmaek pain and radiation of pain down the left
leg. (d.)

Significantly, the ALJ noted the Magnetic $mance Imaging (MRI) taken on February
21, 2012, which led to neurosurgeny Morris’ lumbar spine. See R. 17.) The surgeon who
performed the surgery, Scott T. Dull, M.D., indicatkdt the lumbar MRI showed “large left L4/5
HNP [herniated nucleus pulpogwgth neural compression; I8 and L5/1 DDD [degenerative
disc disease] with bulging.” (R. 29&e R. 270.) Morris had the lumbar discectomy on February
29, 2012 (R. 292-95.) Upon Morris’ discharge, DrliDeported that Morris had a successful
result, was able to walk straight, his legnpaas gone, and was ambulating well. (R. 288.)
Morris subsequently attended physical tipgraessions between March 27, 2012 and May 4,
2012, although he cancelled or did not show foldkethree. (R. 353-74.) The ALJ noted that
this suggested his symptoms had improved. (R. 17.)

The medical record shows that Morris begagsenting at the Wasi Medical Clinic in
March of 2012, complaining of lower back paindabegan asking for pain medications in May of
2012, after he stopped attending pbgbtherapy. (R. 321-36.) Qlune 5, 2012, he presented at
the Haskell County Community Hosgitaomplaining of back pain arstating that he was “out of
pain pills.” (R. 351.) On June 28, 2012, he againtwe the hospital. The notes show that his
primary care physician had prescribed five Logpeb day, but he was out and wanted more. (R.
348.) On July 2, 2012, he went to the Wasi MabClinic again, wanting his pain medications
refilled. (R. 325.) The ALJ noted the Wasi MealiClinic treatment notes from later in July,
2012, showing that Morris continued to have tmeéss and pain with range of motion in the

lumbar spine, and he used a cane. (R. 17; R. 322.)
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As discussed by the ALJ, Morris had another MRI in August 3, 2012, which revealed
“degenerative and postsurgical changes witlying degrees of centrahnal stenosis and
foraminal narrowing involving the3-S1 levels. . ..” (R. 33%eeR. 17.) The degrees ranged
from mild to moderately severe. (R. 338-3@h August 8, 2012, Morris psented at the Haskell
County Community Hospital complamg of lower back pain after happed over a tricycle. (R.
340.) He rated his pain at a 7-8 out of 1@l.)( An x-ray of his lumbar spine taken that same day
showed “no change” from a prior study dhtdarch 21, 2011. The radiologist reported:
“Degenerative disk disease at L4-L5 and Lbh-¥ertebral body heights are maintained.
Vertebral alignment is maintaide No fracture.” (R. 344.)

A few days later, on August 14, 2012, Dull saw Morris for a follow up appointment
after Morris’ discectomy. He reviewed the M&1d reported: “[T]herare postoperative changes
at the L4/5 level. There is neaurrent disk herniation. He hagydeerative disk disease at L3/4,
L4/5, and L5/S1, not significantly changed frors previous study. Therg no significant canal
compromise at any level.” (R. 376.) Dr. Dalso acknowledged th&torris had done well after
surgery but then developed pain in his lonachy although he had no radiauor leg symptoms.
(R. 375.) Dr. Dull thought that Morris’ lower baplin was from some myofascial inflammation,
but he did not think that Morris had “new lumlalsk disease of concern.” He recommended an
injection to try to resolve thpain issue. (R. 377.)

In November of 2012, Morris visited Steph#/. Woodson, D.O., as the ALJ noted. (R.
17, 445.) Morris had a disheveled appearancenascanxious and diaphoretic. He told the
doctor that he had been seeing Dr. Wasi fam psanagement but had stopped seeing him the
previous week. He also told the doctor thathad been taking Lortab, Meloxicam, and

Tizanidine (five to eight per daybut had not had any for three days. (R. 445.) He specifically
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asked for pain medications. A pain management list was given to Morris to make an appointment,
and he was instructed that “this office does not g®wain mgmt. services.” (R. 446.) On April

23, 2013, Morris returned to Dr. Woodson and presskwith anxiety and panic attacks. The

report indicates that Mads was a recovering alcoholic addug addict. (R. 447.) As the ALJ

stated, Morris reported that had stopped taking his pain mealions, and he reported constant

pain. (R. 18, 447.) Upon examination, fem&r, the doctor reported as to Morris’

musculoskeletal system: “No pathology note@M [Range of Motion] normal.” (R. 449.)

Morris returned to Dr. Woodson auly 17, 2013, complaining of low back pain. (R. 450.) The

ALJ again noted that Morris was anxious andftédabut he had a normal range of motion and
sensation. (R. 18, 452.) Dr. Woodson started Morris on Cymbaédty. (

The ALJ found that thesenilings did not support Morrisillegations of disabling
symptoms. He reasoned that, although Morris t@ide a significant back issue, his surgery
resolved many of the radicular symptoms. In,fatiier than an acute aserbation in the summer
of 2012, his condition had improved. He also had@mal range of motion.” (R. 18.) The Court
finds that, far from relying on a selectiveewi of the objective medical evidence, the ALJ
provided a comprehensive review of the evideamoa linked his credibility determination to it.

He did not disregard Morris’ canued problems with his lower badkstead, he noted that they
supported a reduction to sedentary work wibistural and environméald limitations and a
sit/stand option to prevent anaoerbation of his symptoms. TA&J added that Morris would be
prevented from working around hazards to prevent further injuidy) (

Support in the medical record is among theowss factors properly considered in making
a credibility determinationSee 20 C.F.R. 88404.1529, 416.929. Furthermore, it is not the

diagnosis of a condition, but therfctional consequences of the condition that form the basis of a
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disability determinationSee, e.g., Madrid v. Astrue, 243 Fed. Appx. 387, 392 ({@ir. 2007)
(diagnosis of a condition does not establish disability; the question is whether an impairment
significantly limits the ability to work)Scull v. Apfel, 2000 WL 1028250 at *1 ({0Cir. 2000)
(unpublished) (“disability determinations turn the functional consequences, not the causes of a
claimant’s condition”)Coleman v. Chater, 58 F.3d 577, 579 (Y0Cir. 1995) (the mere presence
of alcoholism is not necessarily disabling; iimpairment must render the claimant unable to
engage in any substantial gainful employmegynal v. Bowen, 851 F.2d 297, 301 (fi‘(r:ir.
1988) (diagnosis of depression did not rendectaenant unable to perform his past relevant
work).
Conclusion

The Commissioner’s decisionmdeng Plaintiff’'s application fo Social Security benefits
shows that the correct legal principles hbeen followed and isupported by substantial
evidence. Accordingly, the Coukt-FIRM S the Commissioner’s decision.

ENTERED this 26" day of October, 2016.

éjgistralc Judge

United State
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