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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

OLEN J. LEE and

MELISSA A. LEE, individually, and as parents
and next of kin of J.J.L., a minor child; and
BRITTANY DAWN LEE ,

Case No. 3-CV-525-TCK -FHM
Plaintiffs,

V.
BP p.l.c; MARATHON OIL  CORPORATION;

MARATHON ETROLEUM CORPORATION,;
KINDER MORGAN, INC., et. al,

N N N N N N N N N N N N N N

Defendants.

OPINION AND ORDER

Before the Court is Defendant Kinder Morgan Inc.’s Motion to Disqualify Pfegnti
Counsel Durbin Larimore & BialicK'DLB”) and for Discovery. (Doc. 178nd Plaintiff's
Application for Leave to File Sur-Reply (Doc. 190). Both motions are opposed.

Motion to Disqualify Plaintiffs’ Counsel (Doc. 178)
|. Factual Background

Plaintiff Bristow First Assembly of God (the “Church”), an Oklahoma nonprofit
organization, owns real property in Creek County, Oklahoma (the “Chuogenty”). The
Church’s pastor, Plaintiff Mark S. Evans, his wife Christina J. Evans and thdiechiC.J.E. and
B.K.E., lived on the Church property until they allegedly were advised by the Deparine
Environmental Quality that continuing to do so could jeopardize their health and dafefjune
24, 2015, Plaintiffs filed a Petition in the District Court of Creek County, Oklahotegjrej

inter alia, claims of negligence, nuisance, trespdissudand strict liability On September 14,
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2015,Defendant Kinder Morgan removed the case to this Court pursuant to 28 U.S.C. 81332(a)
on the basis of diversity jurisdiction(Doc. 2). Subsequently, the Court denied a Motion to
Remand filed by plaintiffs, granted in paefendanBP’s Motion to Dismiss rad gavePlaintiffs
leave to file an amended complaint. (Doc).70

The Amended Complaint asserts claims for negligence, negligence per se, pshhcaui
private nuisance, unjust enrichment, strict liability, fraud/deceit, restitutemtamhtoryjudgment,
injunction and fees and costs. (D@R). Discoveryin the case isnderway, with a cutoff date of
June 24, 2019. (Doc. 2p5

The Church property-also known as the Wilcox Sieis part of a former refinery site in
Bristow. Refinery operationsn the Church property ceased approximately 80 years$igoe
1994, he Wilcox Ste has been the subject of governmental investigation by the Oklahoma
Department of Environmental Quality (“ODEQ”) and the United Statesr&mviental Protection
Agency (‘EPA”). In 2013, the Wilcox Site was added to the National Priorities Liabkshed
under the Comprehensive Environmental Responsibility, Compensation and Liakslity A
(“CERCLA"), 42 U.S.C. § 900%t seq.

The El Paso Corporation (“El Paso”) has beewlwlly-owned subsidiary of Kinder
Morgan since May 2012. EIl Paso first learned of the Wilcox Site in late 2011, whegiverka
letter from ODEQstatingthat the Wilcox Oil Companiadoperated a crude oil refinery at the
site fom the 1920s to the early 1960s; Wilcox Oil Company had merged withete Oil
Company in 1965; and El Paso Energy Corporation acquired Tenneco Oil Company in 1996.
(Doc. 1781). ODEQ requested El Paso discuss with it the possibility of entering into a
Voluntary Cleanup or Brownfields program to address environmental contamination @é.the s

Id.



In November 2011E| Pasaetained Mr. Kearneythen a partnert#éhe Gabl&otwals firm
to investigate ODEQ'’s allegationbir. Kearney represented El Paso during a Decetivbe201]1
meeting with ODEQ and sibsequentlyworked with two other Gabfgotwals attorneydo
investigate adprepare a response to ODEC’s claims. In a Februaryl3, Bfiter drafted by the
Gablesotwals attorneys ansigned by Scott J. MillerSenior @unsel at El Pasdhe company
declinedto participaé inthe remediation of the Wilcox SitéDoc. 1782).

Plaintiffsare representdd this casdy three law firms:DLB, Devore & Jorgenson, PL.C
andMichael J. Blaschke, P.CKinder Morgan recently learned thdt. Kearney,now a partner
atDLB, participated irthelegal workperformedor El Paso by Gab{gotwals and sent Plaintiffs’
counsel a letter identifying the alleged conflict of interest and demandagalihthree fims
withdraw. The firms declined to do.s®n May 1, 2018, KindeMorgan filed its Motion to
Disqualify Plaintiffs’ Counsel Durbin Larimore & Bialick and for DiscovéryThe same day,
Kinder-Morgan filed a Motion to Stay Discovery Pending Resolution of Motion to Disqualify and
for Discovery. (Doc. 179). The Court denied the Motion to Stay Discovery on August 10, 2018.

(Doc. 202).

! The letterexplained that Wilcox Oil Company had owned and operated the refinery
until November 1963nd wassubsequently merged into Tenneco Oil Company in the 1960s.
(Doc. 178-2 at 1)Tenneco was renamed as EPEC Oil Company in thel880s, and was
dissolved on December 18, 1998L As part of the dissolution process, EPEC Oil Company
created the BHEC Oil Company Liquidating Trust on March 9, 2001. Pursuant to the trust
agreementhe trustee for the liquidating trust was authorized to resolve claims dssgaiast
EPEC Oil Company so long as such claims were asserted on or beteraliae 18, 2008-the
so-called “Claims Assertion Date” in the trust agreembhtat 1-2. The Liguidating Trust
claimed that by December 15, 1994, ODEQ had noted in one of its own reports that Tenneco Oil
Company was a successny-merger to Wilcox Oil Company and that Tenneco still had
operations in Oklahoméd. at 2.

20nApril 25, 2018, Mr. Kearnefiled a Motion to Withdraw as Counsel of Record for
Plaintiffs. (Doc. 175). The Court granted the motion on April 27, 2018. (Doc. 177).
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I1. Applicable Standards

A. General Standard Governing Motions to Disqualify

“[T]he control of attorneys’ conduct in trial litigation is within the supervisory powers of
the trial judge, and is thus a matter of judicial discretid@ole v. Ruidoso Municipal Schools, 43
F.3d 1873, 1383 (10th Cir. 199@jitation omitted) In exercisingts discretion and determining
whether to grant a motion to disqualifige courimust look to two sources of authorithd. “First,
attorneys are bound by the local rules of[tederal] court in which they apped&rld. As noted
by the Tenth Circuit, “[flederal district courts usually adopt the Ruld¥ofessional Conduct of
the states where they are situatedd. The Northern District of Oklahoma has adopted the
Oklahoma Rules of Professional Conduct (“ORPC”) as the standard governing attordegtc
See N.D. Okla. LCVR 83.6(b). Therefore, one source of law that the Court must consult is the
Oklahoma Rules of Professional Conduct.

Additionally, “because motions to disqualify counsel in federal proceedingshamtastive
motions affecting the rights of the parties, they are decided by applyingrstaddaeloped under
federal law.” Cole, 43 F.3d at 1383s¢e also United Satesv. Stiger, 413 F.3d 1185, 1195 (10th
Cir. 2005) (samg) Under Tenth Circuit law, “motions to disqualify are governed by the ethical
rules announced by national profession and considered in light of the public inteteiea
litigants’ rights.” Cole, 43 F.3d at 1383emphasis added)Thus, although federal courts must
consult state fes of professional conduct, they are not bound by-staie interpretations of such
rules. See Weeks v. Indep. Sch. Dist. No. -89 of Okla. County, 230 F.3d 1201, 1214 (10th Cir.
2000)(Briscoe, J., concurring) (explaining that neither the district court nor the Teutht@as
bound by the Oklahoma Supreme Court’s interpretation of ORPC 4.2 because “ethgcal rule

federal court are subject to a national standard.”). Nonetheless, JudgeeBritvised that “it



would arguably create procedural difficulties for practitioners in Oklahoera we to adopt an
interpretation of Rule 4.2 different from that adopted by the Oklahoma Supreme Chiirt.”
Accordingly, the Court’s task is to “apply[ ] standards developed under federal I@alg, 43
F.3d at B83, while attempting to avoid any inconsistencies with state law that wauéhte
procedural difficulties for practitioners in Oklahoméase Weeks v. Indep. Sch. Dist. No. 1-89 of
Okla Cnty., 230 F.3d 1201, 1214 (10th Cir. 2000).

Kinder Morgan assés that the disqualification of DLB is required based on Sections
1.9(a) and 1.10(a) of the Oklahoma Rules of Professional Responsibility (“ORRE"), a
applicable Tenth Circuit law.

B. ORPC 1.9(a) and 1.10(a)

ORPC 19(a) provides:

A lawyer who has formerly represented a client in a matter shall not thereafter

represent another person in the same or a substantially related matter in which

that person’s interestge materially adverse to the interests of the former client

unless the former client g#g informed consent, confirmed in writing.
Okla. Stat. tit. 5, Ch. 1, App.3-A, Rule 1.9.

ORPC 1.10(agtates:

While lawyers are associated in a firm, none of them shall knowingly espres

a client when any one of them practicing alone would be prohibited from doing

so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of

the prohibited lawyer and does not represent a significant risk of materially

limiting the representation of the client by the remaining lawyers in the firm.

Id. at Ch. 1, App.3-A, Rule 1.19.By its language, any ORPC 1.10(a) imputation analysis

begins with an analysis of ORPC Rule 1.9.

3 ORPC 1.10(a) is based on the former ABA Model Rule of Professional Conduct. On
February 16, 2009, the model rule was amended to provide:



C. Tenth Circuit Standard

UnderTenth Circuit law, a party seeking to disqualify opposing counsel pursuant to
ORPC1.9(a) must establish that “(1) an actual attorclent relationship existed between the
moving party and the opposing counsel; (2) the present litigation involves a mdtier tha
‘substantially related’ to the subject of the movant’s prior representaidrn(33 he interests of
the opposing counsel’s present client are materially adverse to the maovaited Sates v.
Stiger, 413 F.3d 1185, 119@.0th Cir. 2005)internal citation omitted)If the movant

establishes the first two prongs, “an irrebuttable presumption arises tleaitdnas indeed

(a) While lawyers are associated in a firm, none of them shall knowingly egjtras
client when any one of them practicing alone would be prohibited from doing so by
Rules 1.7 or 1.9, unless
(2) the prohibition is based on Rule 1.9(a) or (b) and arises out of the disqualified
lawyer’s association with a prior firm, and

() The disqualified lawyer is timely screened from any participatncahe
matter and is apportioned no part of the fee therefrom; (ii) written notice is
promptly given to any affected former client to enable the former client to
ascertain compliance with the provisions of his Rule, which shall include a
description ofthe screening procedures employed; a statement of the
firm’s and of the screened lawyer’'s compliance with these Rules; a
statement that review may be available before a tribunal; and an
agreement by the firm t@spond promptly to any written inquiries or
objections by the former client about the screening procedures; and (iii)
certifications of compliance with these Rules and with the screening
procedures are provided to the former client by the screened lawyer and by
a partner of the firm, at reasonabléeivals upon the former client’s

written request and upon termination of the screening procedures.

Model Rules of Profl Conduct R. 1.10, cited in AGA House of Delegates, Resolution 109
(February 16, 2009¥%ee Southwire Co. v. Ramallo Bros. Printing, Inc., No. 03-100, 2010 WL
446593, at *1 (D.P.R. Feb. 1, 2010) (explaining hat Model Rule 1.10(a) was mended “to
explicitly allow the use of screening procedures to avoid the imputation of ¢ewmflimterest in
the private-firm context”). Thus, the Oklaharrule arguably conflicts with the current “national
standard.”



revealed fats to the attorney that require his disqualificatiold” (internal citation omitted).
This irrebuttable presumption is consistent with the Comment to the most rexson \of
ORPC 1.9, which took effect January 1, 2008:

A former client is not required to revehke confidential information

learned by the lawyer in order to establish a substantial risk that the

lawyer has confidential information to use in the subsequent matter. A

conclusion about the possession of such information may be based on

the nature of the services the lawyer provided the former client and

information that would in ordinary practice be learned by a lawyer

providing such services.
Okla. Stat. tit. 5, Ch.1, App. 3-A, Rule 1.9, Cmt. 3.

Accordingly, Kinder Morgan need not come forward with evidence of the actual

confidential information revealed to Mr. Kearney durinig work leading up El Pasoebruary
3, 2012, letter declining to participate in tlegnediation of the Wilcox Site. Instead, the Court
may conclude that these attorneys have confidential informi@itiinder Morgan demonstrates
that (1) an actual attornefient relationship existed; and (2) this case involves a matter that is
substantlly related taVir. Kearney’s prior representation of El PdsMatters are “substantially
related” for purposes of the Rule if they involve the same transaction or legakdsptithere
otherwise is a substantial risk that confidential factual inédbion as would normally have been

obtained in the prior representation would materially advance the client’'soposit the

subsequent matteid.

4 The Court has previously rejected the argument that the Oklahoma Supreme Court’s
decision inArkansas Valley Sate Bank v. Phillips, 171 P.3d 899 (Okla. 2007), mandates a more
stringent gidentiary showing.See Accounting Principals, Inc. v. Manpower, Inc., 599 F.

Suwpp.2d 1287, 1293-95 (N.D. Okla. 2008). For the same reasons set forth in that opinion, the
Court rejects any contentidyy DBL that Kinder Morgan must disclose the precidenesof the
confidential information disclosed to Plaintiffs.
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[l. Analysis

A. ORPC 1.9(a) Analysis

It is undisputedhat n 2011 and2012,Mr. Kearney then a partner at Gable Gotwalsad
an attorney/client relationship withl Paso,and that El Paso subsequently became a Kinder
Morgan subsidiary in May of 2012\or is there anguestionthat the interests of Kinder Morgan
are materially adverse to the plaintiffs’ interest. Howewlgintiffs assertthe remaining
requirement-that the two matters are “substantially rel&teds not satisfiedecausenly ODEQ
and El Paso were involvad the earlier matteand the only defense relied upon by El Piaso
rejecting ODEQ’s claimwas that ODEQ failedto assert any claims against the EPEC Oil
Company Liquidating Trust within the de@ar “claims assertion date.” (Doc. 183 at 2&hey
argue thasinceKinder-Morganhas notasserted the Trust as a defense to liabitityconflict of
interest exists.

The Court is not persuaded by Plaintiffs’ constricted view of the nature and cictiyee
relationship between the two cases. Butites involvethealleged contamination of the Wilcox
siteby the former Wilcox Company, which merged with Tenneco Oil Company in. 186Baso
is the successdo Tenneco and Kindeévlorgan acquired El Paso in May 2012. The Complaint in
this case specifically referees ODECs earlier attemptto persuadeEl Paso to participate in
remediatiorof the Wilcox siteand El Paso’s rejection of that request based oexiséence of the
Trust—the very matters Mr. Kearney handled on behalf of El R&six. 72, §25).° Plaintiffs are

now pursuinginter alia, damages and injunctive relief, based on the same alleged contamination.

5 Indeed, the discovery requests leading to Kinder Morgan’s realization thKesiney
had previously represented El Paso were focused on the earlier interacticenc®@®EeC and
El Paso.



(Doc. 72 11 5, 2526). Accordingly, it isbeyond questiothat te interests of Mr. Kearney's
current clients—the plaintiffs in this case-are materially adverse to Kinder Morgan.

Therefore the Court concludes that Kinder Morgan has met its burden under ORPC 1.9(a)
of showing that (1) an actual attorrelient relationship existed between the moving party and
the opposing counsdR) thepresent litigation involves a matter that is “substantially related”
the subject of the movant’'s prior representation and (3) there is a “substeshtiahat the
confidential factual infonation obtained by Mr. Keaey in the 20112012 ODEC matter wuld
materially advance Plaintiffs’ position ihi$ case.

B. ORPC 1.10(a) Analysis

Mr. Kearney is no longer counsel of record in this case. Accordingly, the next question i
whether his disqualification is imputed to DLB pursuant to ORPC 1.18&pxplainedsupra,
note 3, the Oklahoma rule and model rule appear to be in conflict. The Court need not resolve
this conflict because DLB is disqualified under either the Oklahoma or natiasairve Under
Oklahoma’s version of Rule 1.10(a), Mr. Kearnegtsflict is imputed to his entire firmnless
the prohibition is based on a personal interest of the prohibited lawyer and does nontreprese
significant risk of materially limiting the representation of the client by the rengpiawyers in
the firm. No such showing has been made. Thus, ORPC 1.10(a) imputes Mr. Kearney'’s conflict
to DLB.

Under the model version of Rule 1.10(&}hie conflict was created at a attorney’s prior
firm, the disqualified attorney’s new firmay nonetheless represent the cliénihe following
three conditions are met:

(i) the disqualified lawyer is timely screened from any participation in the nzetteis
apportioned no part of the fee therefrom;



(i) written notice is promptly given to any affected former clienénable the former

client to ascertain compliance with the provisions of this Rule, which shall inglude

description of the screening procedures employer; a statement of theafivdnts the

screened lawyer’'s compliance with these Rules; a statemengtiet may be available
before a tribunal; and an agreement by the firm to respond promptly to amnwritt
inquiries or objections by the former client about the screening procedures; and

(i) certifications of compliance with these Rules and with threesting procedures are

provided to the former client by the screened lawyer and by a partner of the firm, at

reasonable intervals upon the former client’s written request and upon termindtien of
screening procedures.
Model Rules of Profl Conduct R. 1.10(a).

Here, however, no argument has been or can be thatlany of the elements of Rule
1.10@) have been met.

C. Plaintiffs’ Waiver Argument

Plaintiffs assert that Kindle Morgan’s delay of more than a gtar commencement of
the casdefore seeking disqualification of Mr. Kearney and the DLB fionstitutesa waiver of
its right to seek disqualificatioof the firm. However, as the Court has previously stated, “[t]his
argument is not consistent with law or the professional rules and would place an undue burden on
former clients to know every member of a law firm upon that firm’s entry of appear Ledie
v. Fielden, 2011 WL 1655969 at *6 (N.D. Okla. May 2, 2011)

More importantly, Mr. Kearney never raised the issue with Kinder Morgan, and Kinder
Morgan was not aware of the conflict uraiter Plaintiffs filed their March 6, 2018, Motion to
Compel (Doc. 172). In thatmotion, Plaintiffsasked the court to require Kinder Morgan to
undertake targeted searches of its electronic fdeslentify, inter alia, “individuals that Scott
Miller worked with and/or conferred with about ODEQ contacting ElI Paso/Kindeg&hom
20112012, and . . . individualshe participated in or with knowledge of the ODEQ and the EPA’s

investigation into EPaso/Kinder Morgan as a potentially responsible party for the contamninati
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and pollution of the Bristow site and related communicatiohd.’& 10. The Motion to Compel
was signed by Mr. Kearneyd. at 29.

Kinder Morgan began those targeted seascéoon after receiving Plaintiffs’ Motion to
Compel. (Doc. 172-13, Certification of P. Leigh Bausinger, Esg. in Support of Defendant Kinder
Morgan’s Motion to Disqualify Plaintiffs’ Counsel Durbin Larimore & Bialiakdafor Discovery,

113). Kinder Morgan'’s collection of those electronic files yielded more than 12,000 dotsum

Id., T 14. Documents related to the ODEQ letter to El Paso, and El Paso’s response to ODEQ,
were found among those filed., 1 1519. As counsel for Kinder Morgan were reviewing the
documents, Plaintiffs filed their Reply in Support of the Motion to Compel on April 10, 2018 at
4:37 pm EDT. Id., 120. Ms.Bausinger states: “In a moment of sudden realization, triggered by
the fact that we were at the same time in the midstreview of a document population in which

an attorney named David L. Kearney represented El Paso and its affilidtesesygect to the
Wilcox Site, . . . [we] identified the potential conflict of interest issull’, §22. By matcing

OBA identification numbers, the attorneys confirmed that Mr. Kearneytieasame person who

had represented El Paso Corporation with respect to the Wilcox Site in 2011+201%23-24.

Three days later, on April 13, 2018, counsel for Kinder Moggant Plaintiffs’ counsel a
letter identifying the conflict and asking that all of Plaintiffs’ counsel withdram representation
of Plaintiffs in the pending cases. (Doc. 1&)8

Based on these facts, the Court concludes that Kinder Mtingely exercised itgight to

assert a conflictand no waiver occurred.

%At the commencement of this litigation, the GableGotwals firm approached Kinder
Morgan and requested a waiver of conflict to represent codefendant BP, p.l.c. KMordan
refused to agree to a waiver of conflict. Its position with respect to MrnkKga and DLB’s
representation is consistent with its earlier refusal to grant a requesiV@rwy GableGotwals.
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IV. Kinder Morgan’s Request for Discovery from Plaintiffs’ Co-Counsel

The Tenth Circuit has held that as a general faleo-counsel relationship will not alone

warrant disqualificatiori. Smith v. Whatcott, 774 F.2d 1032, 1034 (10th Cir. 1985). Kinder

Morgan does not dispute this, but seeks leave to conduct discoverilftdtearney andLB’s

co-counsel, the Devore Law Firm, PLC, and Michael J. Blaschke, ‘foGscertain whether

Mr. Kearney ‘might have consciously or unconsciously transmitted some confidence to the

previously untainted firm.” (Doc. 186 at 11) (quotiRgnd of Funds, Ltd. v. Arthur Andersen &

Co., 567 F.2d 225, 234 (2d Cir. 1977).

Mr. Kearney has submitted an affidavit statimger alia, that:

Upon joining DLB in July of 2016, he had no memory of his involvement with El Paso in
its responses to the ODEC inquiry in late 2011 and early 2012, nor did he recall any
confidential or piwileged information gained from the matter or any other matter where
he represented El Paso.

To date, he does not specifically recall any substantive issues, facts,gheorie
involvement or participation in the DEQ response matter with El Paso; thepatific
details he knows on the DEQ response matter are from Kinder Morgan’s withdrawal
request; and he has no independent recollection of confidential, privileged or property
information from his participation in the DEQ response.

He has not shared or disseminated any confidential, privileged or proprietargatibn
with any lawyer representing plaintiffs in this matter.

(Doc. 183-1, Kearney Affid. {113, 20, 22-25).

Additionally, Plaintiffs’ co-counsel Allan DeVore, Jandra Cox and Michael J. Blaschke

have eaclsubmitted affidavits stating that

They had no knowledge of Mr. Kearney’s involvement in El Paso’s response to the
DEQ’s 2011 request until reading Kinder Morgan’s withdrawal requést left April
13, 2018;

Mr. Kearney has not disclosed to them, nor do they have knowledge of,any confidential,
privileged or proprietary information regarding El Paso, Kinder Morgan or @@ D
response matter;
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e Exceptthe information that Kinder Morgan/El Paso has publicly revealed, they have not
reviewed anyfiles, notes, records, documents, datmagls or other written or electronic
information regarding Gable-Gotwals’ work for El Paso or any other métkers
Kearney worked on while at GableGotwdlscause they were not aware of his work at
that firm.

(Docs. 183-11, 183-12, 183-13).

Kinder Morgan takes the position that these affidavits do not obviate the need for
discovery “concerning the nature of Mr. Kearney'’s interaction with the otleengts in this
case,’including“whether there was a joint prosecution agreement or whether Mr. Kearney ever
engaged in discussions with co-counsel on Plaintiffs’ liability case againstrkvtadgan.”

(Doc. 186 at 1@1). The Court disagrees. Both Mr. Kearney and the principateae
counsel firmshave attested thddr. Kearney never shared any confidential information
concerning El Paso or Kinder Morgan, and because the firms are independent froMDLB
Kearney’s knowledge cannot be imputed to thBmith, 774 F.3d at 1034.

Accordingly, Kinder Morgan’s request for leave to conduct discovery of the co-counsel

firms is denied.

Plaintiffs’ Application to File Sur -Reply
Plaintiffs, pursuant to LCVR7.2, moved for leave to file a Sur-Reply to addresserKind
Morgan’s argument, in its Reply, that the affidavits of Plaintiffs’ counsel werdficient and
contained merely conclusory statement®oc. 190). The Court’s denial of Kinder Morgan’s

request for leave to conduct additional discovery has renééaediffs’ Application moot.

’ Plaintiffs also alleged, for the first time, that Kinder Morgan lacked standirais® the
conflict issue unless KM and El Paso “are the same company.” {®0¢cn. 1). Because
plaintiffs failed to raise this issue in their Response, the Court wittomsider it.
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Conclusion
Defendant Kinder Morgan’s Motioio Disqualify Plaintifs’ Counsel Durbin Larimore &
Bialick and for Discovery (Doc. 178) is grantedpart and denied in part. The firm of Durbin
Larimore & Bialick is disqualified from serving as counsel for Plaintiffédlowever, Kinder
Morgaris request for leaveo conduct discovery regarding the relationship between David
L.Kearney and plaintiffs’ caounsel Devore & Jorgenson, PLC and MahBlaschke, P.C. is
denied Plaintiffs’ Application to File SuReply(Doc. 190) is denied as moot.

ENTERED thisl1th day of October, 2018.

Tlsree C X

TERENCE C. KERN
UNITED STATES DISTRICT JUDGE
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