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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
MICHELLE DAWN MURPHY,
Plaintiff,
Case No. 15-CV-528-GKF-FHM

V.

THE CITY OF TULSA,

N N N N N N N N N

Defendant.

OPINION AND ORDER

This matter comes before the court on the “Motiohimine Number Sixteen: To Exclude
Any Reference to the LaRoye Hunter Case” [D#26] of defendant the City of Tulsa. For the
reasons discussed below, the motiogremted in part and denied in part.
l. Background

In her First Amended Complaint, Ms. Many alleges she was wrongfully convicted for
the murder of her infant son, Travis Wood. Eenviction was vacated by an agreed order entered
in state district court in 2014. She served twyemars of a sentence of life without parole.

Ms. Murphy now asserts a claim for relief puant to 42 U.S.C. § 1983, alleging violations
of her right to a fair trial under the Due Proc€$ause of the Fourteenfimendment on seven (7)
enumerated grounds, including deficiencies m Tulsa Police Department’s (“TPD”) training,
supervision, and policies and proaeels, and of her right not todnminate herself under the Fifth
Amendment based on her interrogatby detective Mike Cook. Isupport, Ms. Murphy alleges,
in part, as follows:

Approximately five years eler, Cook interrogated asic] 17 year old in a murder

case, threatening and yel§ at him (hereafter théEarlier Case”). This
interrogation produced aonfession, even though the 17 year old had been
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interrogated earlier that déy other police officers andienied any involvement in
32 pages of transcribed statement. A@minutes in Cook’s hands, he confessed.
Cook denied, but the judge believed, Coale#ittened the juvenile and used racial
slurs and obscenities inghunrecorded portion of Coakinterrogation alone with
the juvenile. Associate District Judgdl Beasley suppressed the confession in
1994, noting how infrequently he did that. Thdsa Worldran a story on 8-31-94
concerning Judge Beasley’s suppressionhef confession, reciting the facts set
forth just above. When the atye was dismissed, on 9-1-90, Thdsa Worldran
another story reciting the same reasomnsippression of the confession. With the
publication of those two tcles, alone, the Final Policymaker for the TPD had
constructive notice of Cook’s impper interrogation techniques.

*kk

Cook’s actions in the Earlier Case involugohg to the court about the methods he
used to obtain a confession in a homicide case. The Final Policymaker thereby
knew he had an officer on his hands wimuld do anything to frame a person in a
homicide case, not just lie oourt. A police officer Wo lies in court and obtains
confessions by Unconstitutional methods, by definition, has pronounced
proclivities for the pusillanimous pursuit pbwer. In short, he is a power maniac.
And if immediate termination is not requikghen the closegibssible supervision,
extensive training, and thorouglolicies are required if &t officer is allowed to

work on homicide cases in the future. Cbelng allowed to preeed in Michelle’s

case, and do the same thing he did in the earlier case, is a ratification and
endorsement of Cook’s conduct, without more.

K%k

After the Earlier Case, in light of Cook hg under oath in court, trying to frame
someone in a murder case, and usage of techniques for interrogation long since
banned by the United States Supreme Cdletneed for action concerning Cook
serving in the future as investigatoeall investigator or interrogator was “so
obvious, and the inadequacy so likelyrésult in the violtion of Constitutional

rights, that the [Chief ofPolice and the Head of the Homicide Bureau] can
reasonably be said to halseen deliberately indiffent to the need.”

*kk

The Earlier Case put the Final Policymaker notice that TPD needed policies,
training and supervision, on a general baso prevent its interrogators from
engaging in the conduct described by thgpset in the Earlier Case. That case
also put TPD on notice of the necessityiofeotaping or audio taping the entirety

of an interrogation, at least in a first degree murder or other types of homicide cases,
given their possible punishments. The Fipalicymaker’s failurdo take action to

put in place adequate paks, training and supervi, at least in first degree



murder or other types of homicide cases waliberately indiffenat to the need to
have same.

[Doc. #36, 11 58, 246, 390, and 403]. The “Earlier Case” refeé3tate of Oklahoma v. LaRoye
C. Hunter, Ill, Tulsa County Case No. CF-1989-5196. (“Hunter Case”). In 1989, LaRoye Hunter
was charged with Murder, First Degree and Ardarst Degree in the District Court of Tulsa
County. [Doc. #175-50). At the time he was charged, Mr. Hunter was seventeen (17) years old.
Mr. Cook participated in Mr. Huet’s interrogation, and was preserhen Mr. Hunter confessed.
However, Mr. Hunter’s confession was suhsatly suppressed, and the charges against Mr.
Hunter were dropped. Prior to the chargesdéropped, Mr. Hunter vgarepresented by then-
Tulsa County Public Defender Loretta Radford.
1. Analysis

The City of Tulsa moves to exclude “any eande or mention of” the Hunter Case, arguing
that no admissible evidence existd@she reason behind the supgsion of Huntes confession
and, therefore, the Hunter Casétiislevant to the issues presentethis matter. In response, Ms.
Murphy cites deposition testimony taken in this case of Ms. Radford, together with newspaper
articles dated August 1, 1990 from thaelsa WorldandTulsa Tribuneand argues that these items
are admissible for five separate reasonsirteachment of Mr. Cook (subsection 1I.B., II.C.,
Il.LE., and 1l.H.); (2) to demonstrate Mr. Cosk’eputation among his assates and community
as to his character pursuant to Fed. R. Evid. BD3(subsection I1.D.); (3to refresh Mr. Cook’s

recollection (subsection II.F.); (4) impeachmentretired Tulsa Police Office Ken Mackinson

! The court takes judicial notice of matterattare public record in the Hunter CaSme St. Louis
Baptist Temple, Inc. v. FDIC605 F.2d 1169, 1172 (10th Cir. 197@)F]ederal courts, Iin
appropriate circumstances, may take notice aigedings in other courts, both within and without
the federal judicial system, if those proceedingsehadirect relation tmatters at issue.”).
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(subsection I1.G.); and (5) as evidence of the atesenpolicies, training and supervision and the
presence of deliberate indifference (subsection IEAln reply, the City again asserts that the
Hunter Case is factually disthfrom Ms. Murphy’s case, anddtefore irrelevant, and that the
proffered evidentiary items are hearsay and speculative.

A. HearsayObjection

The court will first consider whether the newspaper articles are hearsay. Federal Rule of
Evidence 801 defines “hearsay” as a statementtti@atleclarant dos not rka while testifying at
the current trial or hearing,” and which is offénato evidence “to prove the truth of the matter
asserted in the statement.” The court agrees|[tflanerally, newspaper articles are inadmissible
hearsay.’Reynolds v. City of Pote®lp. 12-CV-1112-DAE, 2014 WILL355560, at *7 (W.D. Tex.
Apr. 4, 2014). However, the court must exaenthe “Statements in Ancient Documents”
exception to the rulagainst hearsay.

Federal Rule of Evidence 803uognizes twenty-foucategories of statements which are
not excluded by the rule against ez, regardless of the availabildfthe witness. Pursuant to
subsection (16), entitled Statements in Ancientidoents, “[a] statement in a document that was
prepared before January 1, 1998, and whose autitgigi@stablished,” is not excluded by the
hearsay rule.

Here, the newspaper articles were prepaiefdre January 1, 1998. Further, pursuant to

Federal Rule of Evidence 902(6gwspapers and periodicals ar-aathenticating.Because the

2 In her response to the City’s sixteenth motiolimine, Ms. Murphy representsat she “will not

make any claim that Hunter’'s confession was iokth in violation of the state statute on the
presence of a parent, lawyer or legal guardian being required for juveniles.” [Doc. #297, p. 11].
Accordingly, to the extent that the City’s sixteenth motiolimine seeks an order precluding Ms.
Murphy from offering evidence of the Hunter Caselemonstrate that Mr. Cook violated 10 O.S.
1991 § 1109(a), the City’s motion is moot.
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newspaper articles were prepared before Jariyar998 and their authentigiis established, the
newspaper articles are ancient documents, andud@s, are not categoally excluded by the
hearsay rule.

However, the court’s inquirdoes not end there. The n@aper articles include quoted
statements from parties other than the authoradaat and, therefore, include hearsay within
hearsay. Pursuant to Federal Rule of Evid&@&e “[h]earsay within heaay is not excluded by
the rule against hearsay if each part of the coetbgtatements conformstivan exception to the
rule.” See Hicks v. ChardePfizer & Co., Ing 466 F. Supp. 2d 799, 807 (E.D. Tex. 2005) (“Better
reasoned authority indicatesaththe ancient documents extiep permits the introduction of
statements only where the declarant is the awhtire document. Even if a document qualifies
as ancient under Rule 803(16), other hearsay érospmust be used to render each individual
layer of hearsay admissible. This interpretati@st reconciles the undigng justifications of
Rule 803(16) with the limations of Rule 805.”). See also New England Mut. Life Ins. Co. v.
Anderson,888 F.2d 646, 650 (10th Cir. 1989) (upholdinglagion of statements reported in
newspaper article as inadmissiblatsay). As previously statedethewspaper articles fall within
the exception for ancient documents. However, #stgtatements of othdeclarants (apart from
the author), Ms. Murphfas not shown that any other hegreaception applies. Accordingly,
the Motionin Limine is granted, in part, with regarw portions of the newspaper articles
attributable to declarantgher than the author.

The court will next consider whether the newspaper articles, as well as Ms. Radford’s

testimony, regarding the Hunter Case are adnmés§ip the purposes assed by Ms. Murphy.



B. Impeachment of Mike Cook

Ms. Murphy argues that the newspaper as@nd Ms. Radford’s testimony may be used
to impeach Mr. Cook’s testimony. To determine ik&ie, the court musbnsider two general
categories of evidence: (1) testimony regardiiigCook personally bearing on the Hunter Case,
and (2) extrinsic evidencegarding the Hunter Case.

1. Pertinent Federal Rules of Evidence

Generally, “[e]vidence of a crime, wrong, or atlaet is not admissible to prove a person’s
character in order to show tham a particular occasion therpen acted in accordance with the
character.” Fed. R. Evid04(b)(1). However, pursuant tolB404(b), evidence of prior crimes,
wrongs, or acts “may be admisk for another purpose, suals proving motive, opportunity,
intent, preparation, plan, knowledge, identity, absexicaistake, or lack occident.” Further,
“[e]vidence of a witness’s @nacter may be admitted under Rules 607, 608, and 609.” Fed. R.
Evid. 404(a)(3).

Federal Rule of Evidence 608(a) permits #umission of “testimony about the witness'’s
reputation for having a character for truthfulnessmruthfulness, or by testimony in the form of
an opinion about that charactdatit only after the witness’s character fartiifulness has been
attacked. Fed. R. Evid. 608(alhe Tenth Circuit has held “[ijn der to establish an appropriate
foundation, a witness testihg under Rule 608(a) must show ‘such acquaintance with the [person
under attack], the community in wh he has lived and the circleswhich he has moved, as to
speak with authority of the termswhich generally he is regarded.United States v. Bedonie,
913 F.2d 782, 802 (10th Cir. 1990) (adtion in original) (quotingCooper v. Asplundh Tree
Expert Co, 836 F.2d 1544, 1552 (10th Cir. 198&yerruled on other grounds by, United States

v. Flowers 464 F.3d 1127 (10th Cir. 2006).



Rule 608(b) generally precludes the admissibrextrinsic evidencdo prove specific
instances of a withess’s conduct to attacksapport the witness’s chater for truthfulness.
However, the Rule provides the court discretiopgaomit cross-examination regarding the specific
instances of conduct “if they aregiative of the chracter for truthfulnessr untruthfulness of . .

. the witness.” Fed. R. Evid. 608(b). Further|dR&08’s prohibition against specific instances of
conduct to attack or support a witness’s charadtes not apply to “seific-contradiction”
evidence. See United States v. Crocket85 F.3d 1305, 1313 (10th Cir. 2006). Pursuant to the
“specific contradiction” doctrine, when a witrsasiakes a false statement during direct testimony,
extrinsic evidence may be used to prove that tireess lied, “even if the édence . . . ordinarily
might be collateral or otherwise inadmissibléd:

2. Testimony Regarding Mike Cook Personally

Ms. Murphy seeks to admit the followingstenony of Ms. Radford regarding Mr. Cook’s
reputation:
Q: At the time you were cross-exaing Mike Cook [1990], did he have a
reputation in the community for comimgto Court and not telling the truth
about methods he used to obtain confessions?
A: That's accurate. That wastheputation in the legal defense bar.
[Doc. #297, p. 3f. Ms. Radford worked in the Tulsa Public Defender’s Office from late 1988 to
1995. [Doc. #175-49, p. 4:1-12]. She is now an Aasidtinited States Attorney in this district.

Mr. Cook was employed by the Tulsa Police Department during that same period. [Doc. #175-12,

pp. 648:25 to 649:2]. Thus, Ms. Radford and Mook were contemporas in the Tulsa law

3 The portion of Ms. Radford’s degtien transcript containing th testimony was not provided to
the court. Rather, counsel for Ms. Murphy udzd the above testimony in her Sixteenth Motion
in Limine and, by signing the motion, has representadl e testimony is accurate pursuant to
Fed. R. Civ. P. 11.

-7 -



enforcement and legal community. The coupiessuaded that Ms. Murphy has established that
Ms. Radford has shown such acquaintance withQv¥ok in 1994 so as to speak with authority of
the terms in which he was generally regardebaittime. Because Ms. Radford’s testimony bears
directly on Mr. Cook’s charactdor truthfulness or untruthfulss, if Mr. Cook’s character is
attacked, Ms. Murphy may introduce Ms. Radfsrabove-quoted testimony pursuant to Rule
608(a).

However, Ms. Murphy also seeks to introduce Ms. Radford’s testimony that:

Cook’s role was, or his MO, was that hevays played good cop/bad cop. So

during that 40-minute gap, one of the thinndged to establish at that hearing is

that he was playing the cop role where “Bpieing is going to be fine. You just

need to tell us what happened, We'll let you go home to your parents.” In fact, |

believe my client testified that they tddem he could go home if he just told them

the truth and told them what happenedind of course, at that point, his sole

motivation was to go home.
[Doc. #297, p. 4f. The court concludes that this testimy does not bear on Mr. Cook’s character
for truthfulness or untruthfulness and, theref@@enadmissible pursuant to Rule 608. Nor is the

testimony is admissible to prove conduct in conformity pursuant to Rule 404.

3. Extrinsic Evidence Regarding MEook’s Conduct in the Hunter Case

Ms. Murphy argues that extrinsic eviderregiarding Mr. Cook’s conduct in the Hunter
Case is admissible to impeach Mr. Cook’stitaony regarding his “knowledge that innocent
people confess” and his condudiciring prior interrogations.

First, to the extent that Ms. Murphy seeksise the newspaper atés and Ms. Radford’s

testimony in response to questioning by Ms. plhy’'s counsel regarding whether innocent people

4 The portion of Ms. Radford’s degtien transcript containing th testimony was not provided to
the court. Rather, counsel for Ms. Murphy udzd the above testimony in her Sixteenth Motion
in Limine and, by signing the motion, has representadl e testimony is accurate pursuant to
Fed. R. Civ. P. 11.
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confess, the court is unpersuaded. Ms. Mur@sgds that, in response to deposition questioning
regarding whether anyone innotdrad confessed to him, MroGk responded that it had never
happened to him. However, Ms. Ky contends that “Cook should at least havettoédury in
Michelle’s criminal trial that he had heard tliatocent people confess; otherwise bring up the
LaRoye Hunter case and whatde Beasley did in throwing otite confession.” [Doc. #297, p.
7]. However, Ms. Murphy provides no evidence tatHunter was actually innocent, that Judge
Beasley suppressed the confession due to actuaténce, or that the charges against Mr. Hunter
were dropped for that same reason. Rather, thee cpatt docket indicatebat the charges were
dropped due to the failure ofprosecuting witness to appediDoc. #175-50, p. 10]. Further,
Judge Beasley suppressed Mr. Hunter's essibn due to a 40-minute gap in the taped
interrogation, as well as otherspecified problems ith the testimony. Accordingly, the hearsay
evidence identified by Ms. Murphy is insufficieio impeach Mr. Cook’s testimony regarding his
conduct in the Hunter Case and “his kieage that innocent people confess.”

Second, with regard to impeachment of MroKs testimony regarding his prior conduct
in confessions, Ms. Murphy generally argust the Hunter Case bears on Mr. Cook’s
credibility—particularly his dposition testimony regarding wlnetr, during interrogations, Mr.
Cook was insensitive to juveniles or persons witkllectual or emotinal disabilities—and his
prior interrogation recordThe court is not persuaded.

Pursuant to Rule 404(b)(1), extrinsic evideregarding the Hunter Case is not admissible
to prove that Mr. Cook acted in conformity wiils prior conduct when interrogating Ms. Murphy.
Nor is the court persuaded thhé extrinsic evidence is admiske under Rule 404(b) for another
purpose, such as proving motive, opportunityent, preparation, plan, knowledge, identity,

absence of mistake, or lack of accident. Ikartthe court concludes that extrinsic evidence



regarding Mr. Cook’s conduct ingiHunter Case is not evidermearing on Mr. Cook’s reputation
for having a character for trutiihess or untruthfulness so as to be admissible under Rufe 608.

However, to the extent thdr. Cook’s testimony is contrg to evidence regarding the
Hunter Case (for example, if Mr. Cook weregstify, to his knowledgeno confessions obtained
by him have been suppressed), the prohibitafrfRule 608 do not apply, and the evidence may
be admissible to contradict such testimo®gee Crockety35 F.3d at 1313.

C. Mr. Cook’s Reputation Among his Assoesaaind Community as to His Character
Pursuant to Fed. R. Evid. 803(21)

Ms. Murphy argues that Rug&03(21) permits the admission of testimony concerning Mr.
Cook’s reputation among his associaasso his character. Asgwiously stated, Ms. Radford’s
testimony regarding Mr. Cook’s reputation for untruthéss is admissible. However, with regard
to Ms. Radford’s testimony regarding Mro@k’s “MO” of playing good cop/bad cop, Rule
803(21) “simply forestalls a hearsay objectidngoes not make reputati character evidence
admissible. The admissibility of character evidenincluding reputation evidence of character,

is primarily determined by other Evidence Rules.” 5 Matthew Bendkinstein’s Federal

®Ms. Murphy argues that Judge Blegsdeclared that Hunter wésredible” and, therefore, Judge
Beasley must have concluded that Mr. Cools wat credible. [Doc. #297, pp. 9-10]. However,
the court is not persuaded, particulaak/Ms. Radford testified as follows:

Q: At the hearing where you wepeesenting your motion to suppress, did
Judge Beasley say anything abthé credibility of Mike Cook?

A: | really don’t recall him phrasing ib terms of credibility. He just said,
what the article of course has opined to, has stated, | recall Judge Beasley
being very careful not to disparage the officer. And what he said was
something to the effect of, “I justave some problems with some of the
testimony here today as well as the gap in the tape.”

[Doc. #175-49, pp. 14:20-25 to 15:1-3]. Ms. Radfeeht on to describe the problems with the
testimony as being the gap in the tap and theeexel of Mr. Hunter’s itellectual disability.
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Evidence§ 803.23 (2d ed. 2011). For the reasorssulised above, Ms. Radford’s testimony
regarding Mr. Cook’s “MQ” is inaghissible character evidence.

D. Refreshment of Mr. Cook’s Recollection

Ms. Murphy argues that evidence concernirgy lttunter Case (primidy, it appears, the
newspaper articles) shoub@ admissible to refresh Mr. Cosk’ecollection adr. Cook testified
at his deposition that he does netall Mr. Hunter’s interrogain. Federal Rule of Evidence 612
permits an adverse party to use a writing toes#fra witness’s memory, either while the witness
is testifying or prior to the itness’s testimony. Fed. R. Evid. 612. However, pursuant to Rule
612, “[i]t is the witness’ refresha@collection of the facts, not tlentents of the writing used to
refresh the recollection, that is teebstantive evidence of a factVialpando v. Johann$19 F.
Supp. 2d 1107, 1123 (D. Colo. 2008) (citirgsh v. Ill. Cent. R.R. Ca99 F.3d 705, 708 (6th
Cir. 2005)). “Using the guise oféfreshing recollection’ to admiihe contents of a document as
substantive evidence instead is improperit asiplicates the conces underlying the hearsay
rule.” 1d. Thus, any writings used atal to refresh recollection @uld not be admissible.

E. Impeachment of Retired [$a Police Office Ken Mackinson

In an affidavit submitted to this court, MMackinson avers, “[tjo my knowledge, Detective
Cook never coerced a confessioobtained a false confessiamr violated any suspect’s
Constitutional rights.” [Doc. #175-40, p. 2]. Ms. Murphy seeks to admit the Hunter Case evidence
to impeach this statement. However, Ms. Murphy offers no evidence that Mr. Mackinson had any
knowledge that Mr. Hunter’s confession was subsetiyisuppressed. Thus, at this time, the court
concludes that references teethlunter Case are not admissible to impeach Mr. Mackinson.
However, this order does not prejudice Ms. rphy’s ability to laterseek to impeach Mr.

Mackinson with the Hunter Case evidenif the proper fondation is laid.
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F. Evidence of Absence of Policies, Training and Supervision and the Presence of
Deliberate Indifference

Ms. Murphy argues that evidence or testimonyarding the Hunter Case is relevant to
whether the City had unconstitutempolicies or customs, including failure to train. [Doc. #297,
pp. 5-7].

As previously stated, evidence of other acts is admissible pursuant to Rule 404(b) for non-
propensity related purposes such as “motoyggortunity, intent, prepation, plan, knowledge,
identity, absence of mistake, lack of accident.” Fed. R. EVi 404(b). Evidence or testimony
regarding the Hunter Case mayrbkevant to proving the existenoka municipal pticy or custom
and TPD'’s alleged lack of trainingth regard to interrogationsSee Payne v. Myerslo. 14-CV-
39-GKF-TLW, 2016 WL 3884169, at *@N.D. Okla. Jan. 21, 2016 ox v. GlanzNo. 11-CV-
457-JED-FHM, 2014 WL 916646, at *4 (N.D. Oklslar. 10, 2014) (“The court agrees that
incidents before Mr. Jerneganiscarceration and death may bslevant both to reflect the
existence of a municipal policy or custom angtovide evidence of notice to the defendant of
practices at the Jail that put inmates Me Jernegan at serious risk of harm.”).

At this stage of the pretrial proceeding® ttourt concludes that the nonhearsay evidence
relating to the Hunter Case shall not be striclkenl the City’s relevare and Rule 403 objections
may be revisited at trial.

WHEREFORE, the City of Tulsa’s Motion iamine Number Sixteen: To Exclude Any
Reference to the LaRoye Hunter Case [Doc6f&2granted in parind denied in part.

DATED this 1st day of February, 2018.

OL. ‘j’l?w
GREGOR Y] FRIZZELL, CHIEF JUDGE

UNITED STATES DISTRICT COURT
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