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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FRED LOLLIS, and )
ROSEMARY LOLLIS, )
Plaintiffs, ))
V. g Case No. 15-CV-590-TCK-TLW
DEPARTMENT OF HUMAN ))

RESOURCES; RODNEY B. SPARKMAN; )
WILMA PALMER; DORIS FRANSEIN; )
BRANDY O’BRIAN; BRANDY LARID; )
KYLE FELTY; and SAL MUNOZ; )
)

Defendants. )

OPINION AND ORDER

Before the Court is Plaintiffs’ Complaifboc. 1) and Motion for Leave to Procekd
Forma Pauperisand Supporting Affidavit (Doc. 2). Plaintiffs Fred and Rosemary Lollis
(“Plaintiffs”) appear to be alging constitutional violations based some taking of their property.
However, it is incredibly difficli to discern the basis for Plaintifidaims due to the complete lack
of factual allegationsantained in their “Notice,” which also appears to accuse the Court of having
“lost subject matter jurisdiction.” Plaintiffs are proceeding se and the Court construes their
pleadings liberally consistent with Sepne Court and Tenth Circuit precededtines v. Kerner
404 U.S. 519, 520 (1972Baines v. Stenseng92 F.3d 1222, 1224 (10th Cir. 2002).

Plaintiffs seek to commence this action without prepayment of fees pursuant to 28 U.S.C.
§1915(a)(1), which provides that “any court af thnited States may authorize the commencement,
prosecution or defense of any suit without prepayment of fees. by a person who submits an

affidavit that includes a statement of all asseftsh prisoner possesses that the person is unable to
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pay such fees.” Despite usetlé word “prisoner,” this statute applies to all persons applying for
in forma pauperistatus.Brown v. Eppler725 F.3d 1221, 1229 n.6 (10th Cir. 2013).

This statute “is designed to ensure that indigent litigants have meaningful access to the
federal courts.”Neitzke v. Williams490 U.S. 319, 324 (1989). “Congress recognized, however,
that a litigant whose filing feemnd court costs are assumed by the public, unlike a paying litigant,
lacks an economic incentive to refrain fromrgifrivolous, malicious, or repetitive lawsuitdd.

In order to prevent such abusive or captiousdtitan, the statute authorizes federal courtsu
spontedismiss a case filad forma pauperi#: (1) the allegation of poverty is untrue, (2) the action

is frivolous or malicious, (3) the action failsstate a claim upon which relief may be granted, or

(4) the action seeks monetary relief against a defegnwaao is immune from such relief. 28 U.S.C.

8 1915(e)(2);see also Stafford v. United Stat&d8 F.3d 1177, 1179 n.4 (10th Cir. 2000)
(describing 8 1915(e)(2) as a “screening proceduradifmissing IFP claims that are frivolous, that

fail to state a claim, that seek monetary relief from immune defendants, or that rest on false
allegations of poverty). Dismissals based on 8§ 1915(e)(2) are oftensoadpontgrior to the

issuance of process “so as to spare prospective defendants the inconvenience and expense of
answering such complaintsNeitzke 490 U.S. at 324.

Federal courts are cdarof limited jurisdiction, and there is a presumption against the
exercise of federal jurisdictiorMerida Delgado v. Gonzaled428 F.3d 916, 919 (10th Cir. 2005).

The party invoking federal jurisdiction has the burd allege jurisdictinal facts demonstrating

the presence of federal sabj matter jurisdictionMontoya v. Chap296 F.3d 952, 955 (10th Cir.

! The Court irNeitzkeaddressed the precursor to 28 U.S.C. § 1915(e)(2), which was 28
U.S.C. § 1915(d). However, the Tenth Circuit has diedzkeas setting forth the policy
considerations underlying 8§ 1915(e)(8ee Trujillo v. Williams465 F.3d 1210, 1217 (10th Cir.
2006).



2002). The Court has an obligation to consideetiver subject matter jurisdiction exists, even if
the parties have not raised the isslimage Software, Inc. v. Reynolds & Reynolds €z F.3d
1044, 1048 (10th Cir. 2006) (quotiAgbaugh v. Y & H Corp546 U.S. 500, 502006) (“Federal
courts ‘have an independent obligation to deteerwhether subject-matterisdiction exists, even

if the absence of a challenge framy party,” and thus a court maya sponteaise the question of
whether there is subject matter jurisdiction ‘at any stage in the litigation.™).

Plaintiffs’ Notice does not allege any bais federal subject matter jurisdiction and,
regardless of Plaintiffs’ pro se status, the Coartnot permit Plaintiffs to proceed with the case if
the Court lacks jurisdiction over tlelaims. Plaintiffs have notlaged that the parties are diverse
or that the amount in controversy exceeds @J®, and there is no possibility the Court could
exercise diversity jurisdiction under 28 U.S.C. § 1332(a).

The Court has considered whether Plaintiffsld be alleging a clairior violation of their
federal constitutional rights which could suppo# éxercise of federal question jurisdiction under
28 U.S.C. § 1331. Generally, the “well-pleaded clammg’ rule requires that the federal question
appear on the face of the plaintiff's complaifee Garley v. Sandia Coy236 F.3d 1200, 1207
(10th Cir. 2001) (“The presence or absence of federal -question jurisdiction is governed by the
‘well-pleaded complaint rule,” which provides ttatleral jurisdiction exists only when a federal
guestion is presented on the fatéhe plaintiff's properly pleaded complaint.”) (citi@aterpillar
Inc. v. Williams 482 U.S. 386, 392 (1987 )). “The complaint must identify the statutory or
constitutional provision under which the claim ariseg] allege sufficient facts to show that the
case is one arising under federal lawollins v. Cnty. of Johnson, Kar2001 WL 950259, at *1
(D.Kan. July 12, 2011) (quotirdartinez v. U.S. Olympic Comm'802 F.2d 1275, 1280 (10th Cir.

1986)).



Plaintiffs allege their constitutional rights meviolated as a result of some unspecified
action, but without any factual allegations, theu@ cannot discern the true nature of Plaintiffs’
claims. Accordingly, Plaintiffs have not alleba colorable federal claiagainst Defendants, and
the Court lacks subject matjerisdiction over this caseArbaugh v. Y & H Corp.546 U.S. 500,
513 n.10 (2006) (federal courts cannot exerciderf question jurisdiction over a case without the
existence of a colorable claim arising under federal law).

IT IS THEREFORE ORDERED that Plaintiffs’ claims ardismissed for lack of subject
matter jurisdiction. PlaintiffsMotion for Leave to Proceebh Forma Pauperisand Supporting
Affidavit (Doc. 2) is denied as moot.

SO ORDERED this 22nd day of October, 2015.

Tlsree C X

TERENCE C. KERN
United States District Judge




