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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
KAREN FARMER,
Plaintiff,

V. CaseNo. 16-CV-65-PJC

N N

NANCY A. BERRYHILL, *
Acting Commissioner )
of the Social Security Administration,

N

Defendant. )

OPINION AND ORDER

Plaintiff, Karen Farmer (“Farmer”), seefudicial review of the decision of the
Commissioner of the Social Seity Administration (“Commissiner”) denying her application
for disability insurance benefitsnder Title Il of the Social Security Act, 42 U.S.C. 8§88 401
seg. For the reasons discussed below, @ommissioner’s desion is AFFIRMED.

Social Security Law and Standard of Review

Disability under the Social Security Actdgfined as the “inability to engage in any
substantial gainful activity by reason of angdically determinable physical or mental
impairment.” 42 U.S.C. 8§ 423(d)(1)(A). A cant is disabled under the Act only if his
“physical or mental impairment or impairments afesuch severity that he is not only unable to
do his previous work but cannot,rsidering his age, education, and work experience, engage in
any other kind of substantial gainful work whiexists in the natiom@conomy.” 42 U.S.C. §

423(d)(2)(A). Social Security regulations implement a five-stgpesatial process to evaluate a

! Effective January 23, 2017, Nancy A. Beiityhreplaced Carolyn W. Colvin as Acting
Commissioner of the Social Security Adminisipatand is substituted as defendant in this action
pursuant to Federal Ruté Civil Procedure 25(d).
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disability claim. 20 C.F.R. § 404.1520See also Wall v. Astrue, 561 F.3d 1048, 1052 (10th
Cir. 2009) (detailing steps). “If @etermination can be made at arfiyhe steps that a claimant is
or is not disabled, evaluation underusequent step is not necessaiyak, 489 F.3d 1080,
1084 (10th Cir. 2007) (citatiomnd quotation omitted).

Judicial review of the Commissioner’s detaration is limited in scope to two inquiries:
first, whether the decision was supportedshistantial evidence; and, second, whether the
correct legal standards were appliethmlin v. Barnhart, 365 F.3d 1208, 1214 (10th Cir. 2004).

“Substantial evidence is such evidence emagonable mind might accept as adequate to
support a conclusion. It requires more thatiatilla, but less than a preponderancé/ll, 561
F.3d at 1052 (quotation and citation omitted)thBugh the court will not reweigh the evidence,
the court will “meticulously examine the redaas a whole, including anything that may
undercut or detract from the AlsJfindings in order to determiriiethe substantiality test has

been met.”ld.

2Step One requires the claimant to establigl she is not engaged in substantial gainful
activity, as defined by 20 C.F.R. § 404.1510. Step Tequires that the claimant establish that
she has a medically severe impairment or coatlin of impairments that significantly limit her
ability to do basic work activitiesSee 20 C.F.R. 8§ 404.1520(c). If the claimant is engaged in
substantial gainful activity (Step One) or if the claimant’s impairment is not medically severe
(Step Two), disabilitpenefits are denied. At Steprék, the claimant’s impairment is
compared with certain impairments listed inQ®.R. Pt. 404, Subpt. P, App.1 (“Listings”). A
claimant suffering from a listed impairmentiorpairments “medically equivalent” to a listed
impairment is determined to be disabled withiouther inquiry. If notthe evaluation proceeds
to Step Four, where the claimant must estaltliahshe does not retdime residual functional
capacity (“RFC”) to perform his past relevant wolf the claimant’s Step Four burden is met,
the burden shifts to the Commissioner to estalalisbtep Five that work exists in significant
numbers in the national economy which therokait, taking into account her age, education,
work experience, and RFC, can perforBee Lax v. Astrue, 489 F.3d 1080, 1084 (10th Cir.
2007). Disability benefits are denied if tBemmissioner shows that the impairment which
precluded the performance of paslevant work does not precludiernative work. 20 C.F.R. §
404.1520.



Background

Farmer was forty-seven years old on the alledgte of onset of dibdity and fifty-three
on the date of the Commissier’s final decision. [Rl, R. 131 (Ex. 1D); R. 31%].She has a high
school education. [R. 191 (Ex. 9E)]. She has previous experience as a waitress, cashier, retail
manager and order filler. [R. 178 (Ex. 7E)]. Im bpplication, she claimed to be unable to work
as a result of fiboromyalgia. [R. 190 (Ex. 9E)].

The ALJ’s Decision

In his decision, the ALJ found that Farnfest met insured status requirements on
December 31, 2015, and, at Step One, that she had not engaged in any substantial gainful activity
since August 10, 2010, the application date. [R..368 found at Step Two that Farmer had
severe impairments offfomyalgia and obesityld. At Step Three, he found that the
impairments did not meet or medically equal the severity of any listing. [R. B@¢oncluded
that Farmer had the following resmldunctional capacity (“RFC"):

[C]laimant has the residual functional eajiy to perform light work as defined

in 20 CFR 404.1567(b) and 416.967(b) with the following limitations. The

claimant is able to occamsially lift and/or carry twentpounds, frequently lift and/or

carry ten pounds, stand andveailk for at least six hours oof an eight-hour workday,

and sit at least six hours aoftan eight-hour workday, all with normal breaks. The

claimant is never able to climb such thirmgsscaffolds or ladders. She needs to avoid

hazards or ladders. She needs to avaihids such as unprotected heights. The

claimant is no more than occasionally ableltmb such things as ramps or stairs, or

crawl. She is only frequently altie balance, stoofxneel and crouch.
[R. 305].

At Step Four, the ALJ determined that Farris capable of performing past relevant

work, including cashier, DOT #211.46R4-0 (unskilled work at the lighével of exertion [as also

performed by the claimant at medium IByeand retail store manager, DOT #185.167-046,

% Farmer’s application was ifadly denied. [R. 1-23]. Shappealed, and on February 11, 2015,
United States Magistrate Judge T. Langs®dh reversed and remanded the Commissioner’s
decision. [R. 379-380 (Ex. 8A)].



skilled work at the light level ofxertion, as performed by the clamhat the semi-skilled level.
[R. 310]. He concluded, “[t]his work does mefjuire the performance of work-related activities
precluded by the claimant’s residual ftinoal capacity (20 CFR 04.1565 and 416.963)”

Alternatively, the ALJ determined at Stey&ithat, based on Farmer’s age, education,
work experience and RFC, there are other joasdhist in significant numbers in the national
economy that claimant could also perfoingluding press machine operator, DOT #690.685-
326, unskilled work at the light level of exeni, with 149,000 jobs in &éhnational economy; and
electrical assembler, DOT #729.6810, unskilled work at the light level of exertion, with
172,000 jobs in the national economy. [R. 312].

As a result, the ALJ found that Farmedheot been under a disability since September
15, 2010, the date the applicem was filed. [R. 313].

Plaintiff's Allegations

On appeal, Farmer asserts that the ALJ:efded in his credibility determination and (2)

failed to properly consider the medical source opinions.
Analysis
1. Credibility Determination

Farmer contends the ALJ erred in evaluatingdnedibility. “[C]redibility determinations
are peculiarly the province of the finder of fact, and [the court] will not upset such determinations,
when supported by substantial evidenc&\ison v. Astrue, 602 F.3d 1136, 1144 (10th Cir. 2010)
(internal quotation marks and citation ontfte Those findings “should be closely and
affirmatively linked to substanti@vidence and not just a conclosiin the guise of findings.1d.
(internal quotation marks and citation omittetfClommon sense, ndéchnical perfection, is

[the] guide” of a reviewing courtKeyes-Zachary v. Astrue, 695 F.3d 1156, 1167 (10th Cir. 2012).



The Tenth Circuit has providedthree-step process for adslsing a claimant’s subjective
allegations of pain.

The framework for the proper analysis o&i@ant’s evidence of pain is set out in

Lunav. Bowen, 834 F.2d 161 (10th Cir. 1987). Weust consider (1) whether

Claimant established a pain-producimgairment by objective medical evidence;

(2) if so, whether there is a “loosexng” between the proven impairment and the

Claimant’s subjective allegations of paamd (3) if so, whethegonsidering all the

evidence, both objectivand subjective, Claimant’s pais in fact disabling.
Thompson v. SQullivan, 987 F.2d 1482, 1488 (10th Cir. 1993) (quotihgsgrave v. Sullivan, 966
F.2d 1371, 1375-76 (10th Cir. 1992)). Here, the Aluhfl that plaintiff’'s medically determinable
impairments could reasonably be expected tsedue alleged symptoms.” [R. 305-306]. Thus,
the ALJ was required to considaaintiff’'s assertions of paiand decide whether he believed
them. See Thompson, 987 F.2d at 1489. “Credibility determtiens are peculiarly the province of
the finder of fact, and [the Court] will napset such determinations when supported by
substantial evidence. However, findings asraibility should be closely and affirmatively
linked to substantial evidence and not pustonclusion in the guise of findingsNewbold v.
Colvin, 718 F.3d 1257, 1267 (10nth Cir. 2013) (quotiagkett v. Barnhart, 395 F.3d 1168, 1173
(10th Cir. 2005)). When considering the crddipof pain testimony, the ALJ should consider
such factors as:

The levels of medication and their effeeiness, the extensiveness of the attempts

(medical or nonmedical) tobtain relief, the frequency of medical contacts, the

nature of daily activities,ubjective measures of credibilitigat are peculiarly within

the judgment of the ALJ, the motivationarid relationship between the claimant and

other witnesses, and the consistencyamnpatibility of nonmedical testimony with

objective medical evidence.

Hargisv. Qullivan, 945 F.2d 1482, 1489 (10th Cir. 1991) (quotihgston v. Bowen, 838 F.2d

1125, 1132 (10th Cir. 1988)). An ALJ is not required to consider evargis factor, “but that



case sets out generally th@dts of factors that shoulddinarily be considered.Thompson, 987
F.2d at 1490.

In assessing Farmer’s credibility, the ALJ stated:

[T]he claimant’s medically determinalilapairments could reasonably be expected

to cause the alleged symptoms; howether claimant’s statements concerning the

intensity, persistence and limiting effectdluése symptoms are not entirely credible

for the reasons explained in this decision.
[R.305]. He supported this assessment, in pgrejting the opinion of Dr. Winkler, who testified
at the hearing that Farmer is obese, has fibrongalgd a skin diseaseda low vitamin D level,
but she did not meet or equalydistings. [R. 306, R. 323-327]. DWinkler opined that Farmer
could lift/carry twenty pounds occasionally aed pounds frequently; stand/walk six hours in an
eight-hour day; no limitation on sitting; occasional stairs; no ladders, ropes or scaffolds; frequent
balance, bend, stoop, kneel and crouch; occasiomal;cand avoid unprotected heights. [R. 324].
She testified that she “strongly urge[s]” fibronigia patients to exerse because they have
abnormal pain signals and “they need to sortafri¢o ignore it.” [R. 326]. Further, she stated
that an individual who is obese hwithout medical ilinesses should able to exercise. [R. 327].
She also testified that fibromyalgia can Emated using a wide rangémedications, including
amitriptyline, trazadone, imipramine, Doxepin, muscle relaxers and CymbealtdZhe ALJ
concluded that with respect taetelaimant’s ability to stand arat/walk and use her hands to do
work like activities, the medicapinion testimony of Dr. Winklefseems to reflect best the
record.” [R. 310].

Additionally, the ALJ concludethat plaintiff's allegations of pain and disability exceed
what is reasonable in light die objective signs. Specifically:

e Farmer alleged at the hearing tha¢ $las problems using her hands and drops

things, but consultative examiner DawWeigman, M.D., opined that she had
normal functioning of her hands although bap strength was slightly reduced.



[R. 307, R. 259, R. 263 (Ex. 3F)]. He reportkdt her grip strength was decreased
bilaterally at 4/5, but arm and leg stremgtas normal. [R. 307, R. 259 (Ex. 3F)].
She had pain on movement and tendernepalfmtion of her back and neck, but
range of motion in all joints was norneid there was no joint swelling or edema

of the extremities. [R. 307, R. 259, R. 261-264 (Ex. 3F)]. Sensation was normal,
deep tendon reflexes were 1/4 globallyaigtht-leg rising tst was negative and
claimant’s gait was normal, symmetrand steady. [R. 307, R. 259]. Dr.

Weigman opined that she could effectivgkasp tools such as a hammer, although
her grip was slightly weak. [R. 307, R. 263].

Although Farmer made complaints of wageead pain, rheumatologist Alan L.
Martin, M.D. wrote in a letter dated Decbear 9, 2009, that he could not identify a
clear inflammatory arthropathy or myopgtto explain her complaints of diffuse
pain. [R. 308, R. 244 (Ex. 2F)].

Farmer complained of lower extremityeakness, but Dr. Martin reported on July
23, 2010, that she had no deficit on exam. [R. 308, R. 227 (Ex. 2F)].

Although she testified ghhas difficulty using her handsarmer told Dr. Fesler on
January 6, 2011, that she was able to us@dreds to decorate cakes slowly. [R.
308, R. 279 (Ex. 6F)].

On May 25, 2011, Farmer told Dr. Feslee stias having shortness of breath with
minimal exertion and muscle fascicutati and her arms at times felt strange.
However, her physical examination was normal except that she weighed 250
pounds and her blood pressure was 124fte reported she had not been taking
her Lasix. [R. 308, R. 275-276 (Ex. 6F)].

On August 31, 2011, Dr. Fesler's examination showed that Farmer had 2-3+
swelling of her feet and ankles and decreased reflexes in the Achilles and triceps.
However, gait, mental status, coordinatand motor examination were normal.

[R. 308, R. 292-293 (Ex. 9F)].

On November 17, 2011, Farmer told Dr. Fesler she was doing okay on her
medications. [R. 309, R. 290 (Ex. 9F)].

On April 10, 2014, Farmer reported swelling of her legs, but a review of
symptoms showed no muscle weaknesgsi gtiffness or decreased range of
motion; the examination revealed musclesgith grossly normal, sensation intact
and no red or hot joints. [R. 309, R. 508-509 (Ex. 11F)].

In subsequent examinations on May 29, 2014, and April 1, 2015, Farmer voiced
the same complaints and the medicaramations revealed similar findings
inconsistent with her complas [R. 309-310, R. 510-513 (Ex. 11F)].



Support in the medical record is among\hagous factors properly considered in making
a credibility determination. 20 C.F.R. 884.1529, 416.929. In his decision, the ALJ discussed
the portions of the records he believed contraéiigtner’s subjective statements, thus satisfying
his duty to support his credibility finding with Isstantial evidence. Furthermore, it is not the
diagnosis of a condition, but therfctional consequences of the condition that form the basis of a
disability determinationSee e.g. Coleman v. Chater, 58 F.3d 577, 579 (10th Cir. 1995) (the mere
presence of alcoholism is not necessarilylaiag, the impairment must render the claimant
unable to engage in any stdnstial gainful employment}iggs v. Bowen, 880 F.2d 860, 863 (6th
Cir. 1988) (the mere diagnosis of arthritis sagthing about the sexty of the condition);

Madrid v. Astrue, 243 Fed.Appx. 387, 392 (10th Cir. 20Quhpublished) (diagnosis of a
condition does not establish disiglyi the question is whether ampairment significantly limits
the ability to work);Scull v. Apfel, 221 F.3d 1352 (10th Cir0R0) (unpublished), 2000 WL
1028250 *1 (disability determinations turn on thactional consequences, not the cause of a
claimant’s condition).

The Court concludes the ALJ’s credibilitydling is supported byubstantial evidence.

2. Consideration of Medical Source Evidence

Farmer complains that the ALJ improlyediscounted the opinion of her treating
physician, Dr. Fesler.

In formulating Farmer’'s RFC, the ALJ accedd‘determinative weight” to Dr. Winkler’s
testimony because she is a medical expertariéhd of rheumatology and in assessing the
limitations that reasonably flow from a medical condition; she is also well versed in the
assessment of functionality as it pertains to thebdigaprovisions of the Social Security Act and

regulations; and she had the bénafthe most complete medical record, which she reviewed in



framing her medical opinionR. 306, R. 514-519 (Ex. 12F)]. A physician’s expertise is a
permissible factor to consider @valuating the weight to be givéo the physician’s opinion. 20
C.F.R. 88 404.1527(c)(5), 415.927(c)(5) (“We genergilye more weight to the opinion of a
specialist about the medical issues related to heoarea of specialtydh to the opinion of a
source who is not a specialist.”)

The ALJ accorded some weight to the opmof examining consultant of Dr. Wiegman,
who—as discussed above—noted t#tough Farmer’s grip stretigwas reduced slightly, she
had normal functioning of the hands. [R. 30D}. Wiegman also found Farmer’s complaints of
muscle aches and difficulty with her activity levelbe consistent with clinical impression of
fibromyalgia given tenderness o fibromyalgia tender pointsld. However, the ALJ found that
the record as a whole did not support the degrdienaétion that the claimant described to Dr.
Wiegman. Id.

On September 1, 2010, Dr. Fesler completeBMbA form in which he stated that
Farmer was unable to walk the distances bler¢quired or to carrgnything over ten pounds, and
that her medications (Lasix ahiturontin) caused drowsiness aneginent urination. [R. 309, R.
282-285 (Ex. 7F)]. He completed a Physical bikty Parking Placard pplication dated April
27, 2011, in which he opined that Farmer “couldwalk without the use of or assistance from a
brace, cane, crutch, another person, prostheticelevheelchair or other assistant device” and
was “severely limited in her . . . ability to wadkie to an arthritic, nealogical, or orthopedic
condition . . .” [R. 309, R. 202-203 (Ex. 16E)]. Besler completed a Medical Source Opinion
dated July 11, 2011, in which he opined that Famees limited to frequenifting/carrying of less
than ten pounds, could sit orsteand walk less than two hoursan eight-hour day; use her arms

for reaching, pushing and pulling less than two baaran eight-hour day; and use her hands for



grasping, handling, fingering or feeling less than two hours in an eight-hour day. [R. 309, R. 288-
289 (Ex. 8F)].

The ALJ concluded that the “extreme limitats” imposed by Dr. Fesler were not fully
supported by the doctor’'s own examinatioms] he accorded the doctor’s opinions “little
weight.” [R. 309-310]. He cited the followirigeating records from DFesler’s files as
examples:

e On August 31, 2011, although Farmer had sweiliniger feet and ankles and decreased
reflexes n the Achilles and triceps, her nidtmction coordination and gait were normal.
[R. 309, R. 293 (Ex. 9F)].

e On November 17, 2011, Farmer reported she ‘daing ok” on her medicines and needed
refills. [R. 309, R. 290 (Ex. 9F)]. In the “Riew of Systems” section, Dr. Fesler stated
that excessive urination afatigue were not presentd.

e On April 10, 2014, Farmer reported swellinghefr legs; however a review of systems
showed no muscle weakness, joint stiffnr@sdecreased range wiotion. [R. 309, R. 508
(Ex. 11F)]. Dr. Fesler reported her musclestith and tone weigrossly normal, and
there were no red or hot jag [R. 309, R. 509 (Ex. 11F)].

e During examination on May 29, 2014, Farmer msida@lar complaints of edema, but the
review of systems indicated no ledema (although edema was noted under
“CARDIAC"), and the doctor noted no muscleakness, joint stiffness or decreased range
of motion; muscle strength and tone wgressly normal and there were no red or hot
joints. [R. 309-310, R. 510 (Ex. 11F) ]. During examination on April 1, 2015, no edema
was found; there was no muscle weaknesst ghifiness or decresad range of motion;
muscle strength and tone were grossly nomamdlthere were no red bot joints. [R. 310,

R. 512 (Ex. 11F)].

The ALJ also noted that Dr. Fesler’s neadisource opinions wentradicted by the
state agency medical consultants, Nanangtrong, M.D. and Luther Woodcock, M.D., who
determined that Farmer could perform a rangsedentary work with lifthg and/or carrying up to
twenty pounds occasionally and ten poundguestly, sit about six hours in an eight-hour

workday, stand and/or walk at least two houranreight-hour workday; climb, balance, stoop,

kneel, crouch and crawl only occasionally.. R0, R. 266-273 (Ex. 4F), R. 274 (Ex. 5F)].
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The Court concludes that substangaildence supports th_J’s decision. See 20 CF.R.
88 404.1527(c)(3), 416.927(c)(3)all, 561 F.3d at 1052. Accordingly, the Court rejects
Farmer’s argument that the ALJ impropedigcounted her treatinghysician’s opinions.
Conclusion
The Court finds that the ALJ evaluated theord in accordance with the legal standards
established by the Commissioner angl ¢burts and further that thasesubstantial evidence in the
record to support the ALJ'sedision. Accordingly, the desion of the Commissioner finding

Farmer is not disabled is hereAFFFIRMED .

ENTERED this ¥ day of March, 2017.

éigistratc Judge

United State
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