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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

RODNEY T. FISHER,

)
)
Petitioner, )
)
VS. ) Case No. 16-CV-116-GKF-TLW
)
STATE OF OKLAHOMA, )
)
Respondent. )

OPINION AND ORDER

On February 26, 2016, Petitioner, a state inmapfeearing pro se, filed a 28 U.S.C. § 2254
petition for writ of habeas corpus (Dkt. # 1), atioo to proceed in forma pauperis (Dkt. # 2), and
an application for a certificate of appealability (Dkt. # 3). Petitioner also sent a letter (Dkt. # 4)
stating that he has filed the same informatiahafTenth Circuit Court oAppeals. On March 14,
2016, after being denied leavepimceed in forma pauperis, dekt. # 5, Petitioner paid the $5.00
filing fee, seeDkt. # 6. For the reasons discussed below, the Court finds that this petition shall be
dismissed without prejudice for lack of juristian as a successive petti filed without prior
authorization from the Tenth Circuit Court of Appeals.

In his petition (Dkt. # 1), Petitioner challenges the constitutionality of his conviction and
sentence entered in Tulsa County District Court, Case No. CRF-86-4138, Count Il. Petitioner
identifies three (3) grounds for relief. In Groundchg,alleges that his arrest and detainment on
November 8, 1986, were illegal. lat 5. In Ground 2, Petitioner claims he has acquired “newly
discovered evidence” in the form of g@sed confession by Marvin Lindsey. k&t 7. In Ground
3, Petitioner asserts his “actual innocence.”atd.

Petitioner has filed two prior habeas corpusomdin this Court, N.D. Okla. Case Nos. 91-

C-986-B and 12-CV-438-GKF-TLW, challenging ttanviction entered in CRF-86-4138. In N.D.
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Okla. Case No. 91-C-986-B, the Court substatyiaddressed federal grounds for setting aside
Petitioner’s state conviction and denied the requestied. Petitioner appealed to the Tenth Circuit
Court of Appeals. On Septder 29, 1992, the appellate court affirmed the denial of Petitioner’s

habeas corpus petition. Ségsher v. Cowley 1992 WL 252418 (10th Cir. Sept. 29, 1992)

(unpublished) (attaching N.D. Okla. Order referagd ulsa County Distria€Court, Case No. CRF-
86-4138). In N.D. Okla. Case No. 12-CV-438-GKEW, the Court found that the petition was a
second or successive habeas corpus petition fitbdwut prior authorization from the Tenth Circuit
Court of Appeals. For thatason, the petition was dismidseithout prejudice for lack of
jurisdiction.

Because the Court has previously determined, in N.D. Okla. Case No. 91-C-986-B, the
legality of Petitioner’s detention as to his conwios entered in Tulsa County District Court, Case
No. CRF-86-4138, the petition filed in this caseaisuccessive habeas petition as to those
convictions and he was required to obtain augadion from the Tenth Circuit Court of Appeals

before filing this petition. Selgloore v. Schoemar288 F.3d 1231, 1236 (10th Cir. 2002). Nothing

suggests that Petitioner received authorization from the Tenth Circuit before filing his petition in
this Court._Se@8 U.S.C. § 2244(b)(3)(A).

The Tenth Circuit has determined that “[w]hen a second or successive 8§ 2254 or § 2255
claimis filed in the district cotiwvithout the required authorization from this court, the district court
may transfer the matter to this coifnt determines it is in the terest of justice to do so under §
1631, or it may dismiss the motion or petition fick of jurisdiction.” In re Cline531 F.3d 1249,

1252 (10th Cir. 2008). In this case, the Court findsmosin the interest of justice to transfer the
petition to the Tenth Cir¢u Petitioner states in his letter (DKt 4) that he “mailed a true and

correct copy of all the contained documents . thé&Tenth Circuit in Denver.” Thus, it appears
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Petitioner is in the process of seeking authdwrafrom the Tenth Circuit and simply filed his
petition in this Court prematurely. Thereforetift@ner’s claims challenging his conviction entered
in Tulsa County District Court, Case NGRF-86-4138, Count Il, shall be dismissed without
prejudice for lack of jurisdictionShould Petitioner obtain authoriian from the Tenth Circuit, he
may refile his petition in this Court.
Certificate of Appealability

Rule 11, Rules Governing Section 2254 Casesitltiited States District Courts, instructs
that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28&.0. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuessues satisfy [that] showing.” A petitioner
can satisfy that standard by demonstrating thasthes raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473 (2000) (citing Barefoot v. Estedlé3 U.S. 880, 893 (1983)). In addition,

when the Court’s ruling is based on procedgralinds, a petitioner must demonstrate that “jurists
of reason would find it debatable whether the ptitstates a valid clairof the denial of a
constitutional right and that jurists of reason vebiihd it debatable whether the district court was
correct in its procedural ruling.”_Slack29 U.S. at 484.

In this case, the Court concludes that a cedi& of appealability should not issue. Nothing
suggests that the Court’s procedural ruling resultirthe dismissal of this action is debatable or
incorrect. The record is devoid of any authositiggesting that the Tenth Circuit Court of Appeals
would resolve the issues in this case diffdyenPetitioner’'s applicatin for a certificate of

appealability shall be denied.



ACCORDINGLY IT ISHEREBY ORDERED that:

The petition for writ of habeas corpus (Dkt. # 1dlismissed without prejudice for lack

of jurisdiction as a successive habeas petitilea without prior authorization from the
Tenth Circuit Court of AppealsShould Petitioner obtain authorization from the Tenth
Circuit, he may refile his petition.

Petitioner’s application for a certificate of appealability (Dkt. # 8leiged.

A separate judgment shall be entered in this matter.

DATED this 16th day of March, 2016.

(G A Y
GREGOR YK/ FRIZZELL, CHIEF JUDGE
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