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IN THE UNITED STA TES DISTRICT COURT
FOR THE NORTHERN DIST RICT OF OKLAHOMA

HERB KOZAK )
)
Plaintiff, )
)
VS. ) Casd\o. 16-CV-352-JHP-JFJ
)
INDEPENDENT SCHOOL )
DISTRICT NO. 1 OF TULSA )
COUNTY, OKLAHOMA, )
)
Defendant. )

OPINION AND ORDER

Before the Court are (1) a Motiofor Summary Judgment filed by
Defendant Independent Schdabtrict No. 1 of TulsaCounty, Oklahoma (“School
District”) (Dkt. 39) and (2) a Motiorfor Summary Judgment filed by Plaintiff
Herb Kozak (“Plaintiff”) (Dkt. 41). Afterconsideration of the briefs, and for the
reasons stated below, Defendant’'s Motion for Summary Judgm&RANTED
and Plaintiff’'s Motion for Summary JudgmentD&NIED .

BACKGROUND

The following facts are undisputed. Plaintiff was hired by the School
District as a special eduoan teacher, and he wasaped on a temporary teacher
contract for the 2015-2016 school year(Dkt. 39, at 2 (School District's

Undisputed Material Fact No. 1)). Atnew teacher rouraltle event on August
1
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12, 2015, Plaintiff made an inappropriatékg in front of a school administrator,
namely, that he had just been taken off ttegistered sex offender list.” (Dkt. 39,
at 2 (School District's Undisputed Material Fact No. 3); Dkt. 39-1, at 44
(Recommendation for Dismissal of Heikozak)). Later that day, Plaintiff
acknowledged in an emailahhis comment, although iméed as a joke, was “not
remotely funny.” (Dkt. 39-2, at 35 (Emdrbm Herb Kozak to Barbara Penrose)).
On August 18, 2015, Plaintiff was assigres a special education teacher at
Webster High School. (Dkt. 39, at 3 (Sché@wstrict's Undisputed Material Fact
No. 4)). On August 18 or 19, 2015, WadkrsPrincipal Shelly Holman overheard
Plaintiff speaking harshly and loudly to the office secretarie§Dkt. 39-4
(Declaration of Shelly Holman)). Msddolman went out of her office to ask
Plaintiff if there was a problem, and aiitiff angrily complained about his
placement at Websterld(). Ms. Holman advised PIHaiff it was unacceptable for
him to speak to the schoskcretaries in a disrespidttmanner, and Plaintiff
responded by stating words to the effect‘ifappears | am notvanted here,” and

leaving the school office.ld.).

! Plaintiff asserts this indent took place on August 18, 2015. (Dkt. 40, at 2). The School
District’s evidence suggests thecigient occurred on August 19, 2015SeéDkt. 39-1, at 44
(Recommendation for Dismissal of Herb Kozak);tDB9-4 (Declaration of Shelly Holman)).
However, whether this incidentcurred on August 18 or Auguk® is immaterial to the Court’s
conclusion, as it is clear it occurred while Rtdf was working as a teacher at Webster.
Therefore, determination ofélprecise date is unnecessary.
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On August 27, 2015, a lightning alert was broadcast over Webster's
intercom system, which reqed teachers to have studie make class changes by
going through the building instead of walking outside. (Dkt. 39, at 3 (School
District’s Undisputed Material Fact N&)). Webster Deawnf Students Walter
Smith then spoke with several studentd)o stated they had just come from
Plaintiff's classroom and Plaintiff klaallowed them to walk outside.ld(). Mr.
Smith went to see Plaintiff about thghtning alert announcement, and Mr. Smith
could not follow Plaintiff's explanation for not complying with the announcement.
(Id.). Mr. Smith explained the school’s ligig alert policy to Plaintiff, at which
point Plaintiff became rgry and walked away. Id;; Dkt. 39-1, at 44
(Recommendation for Dismissal of Herb Kozak)).

On August 28, 2015, Webster Assistéincipal Ryan Buell performed a
walkthrough observation of Plaintiffs da. (Dkt. 39, at 4 (School District’s
Undisputed Material Fact No. 7)). lkwing the observation, Mr. Buell sent
Plaintiff a “pushpin email,” an informal evaluation tool used to notify Plaintiff of
areas that needed improvementd.)( That afternoon, Plaintiff responded to the

email by stating, “hank-you for the feedback. od have made my weekend.”

2 Plaintiff does not dispute thimcident occurred as the Schddistrict represents. He does
assert in his Response brief tiegt did not hear the lightingeat broadcast and his classroom
phone was broken, which made it impossible for him to find out what was annouSesiki

40, at 4). However, whether or not Plaintiff svable to hear or confirm the announcement is
immaterial to the Court’s conclusion with redado Plaintiff’'s race discrimination claim.
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(Id.; Dkt. 39-2, at 39 (Email from HerliKozak to Ryan Buell); Dkt. 39-5
(Declaration of Ryan Buell)).

A short time later, Plaintiff approachddr. Buell outside Mr. Buell's office,
where Mr. Buell was making copies.(Dkt. 39, at 4-5 (School District's
Undisputed Material Fact No. 8)). Riaff spoke loudly toMr. Buell, and Mr.
Buell asked Plaintiff to speato him inside his office. 1d.). Inside Mr. Buell's
office, the two briefly discussed the aseaf Mr. Buell's concern, and Plaintiff
became upset over the evaluatiodd.)( At some point, Plaintiff took out his
classroom keys and offeredeth to Mr. Buell, saying wals to the effect of, “Do
you just want to fire me?” Id.). Mr. Buell further attempted to discuss the
evaluation, and Plaintiff indicated h&as not interested in evaluationsld.).
Plaintiff continued to argue with Mr. Buetind Plaintiff finally stated words to the
effect of, “Oh, | see, I'm a Bck man, I'm just a boy.” I4.; Dkt. 39-5 (Declaration
of Ryan Buell)). Plaintiff then leftMr. Buell’s office aea and went to his

classroont.

3 The Court here relays the undisputed ésvaf August 28, 2015, as presented by the School
District. In his Response, Phiff presents the events ofudust 28 in a slightly different
sequence and manner than the School District reptgsbut he does not dispute that (1) he sent
a sarcastic email to Mr. Buell in response toghshpin email, (2) he confronted Mr. Buell about
the evaluation in a hostile manner, or (3) he asked Mr. Buell to fire HameDkt. 40, at 6-8).
Plaintiff relays his final commenb Mr. Buell as, “Believe it onot I'm a black man, and | will
not be treated like your boy."1d( at 8).
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Mr. Buell immediatelycalled Ms. Holman, who veaoff-site, and recounted
Plaintiff's hostile and insubordinate behawvitoward him. (Dkt. 39, at 5 (School
District’'s Undisputed Material Fact N®)). Ms. Holman then contacted her
supervisor at Human Capital for guidarme how to address Plaintiff's conduct.
(Dkt. 39, at 5 (School District's Ungsited Material Fact No. 10)). After
consulting with Human Capital, Ms. Hoém arranged for campus security to
escort Plaintiff from his classroom toer office so that she could speak with
Plaintiff by telephone from her office. (DK39, at 5 (School District's Undisputed
Material Fact No. 11)). During the caménce call, Ms. Holman told him she
would not tolerate his beharitoward Mr. Buell, and shasked him to gather his
personal belongings and leave the schodDkt. 39, at 6 (School District's
Undisputed Material Fact No. 12)). Mdolman directed Plaintiff to report on
Monday, August 31, 2015, faa meeting with administrators and supervisors.
(Id.). After the call, three campus officerseged Plaintiff back to his classroom
to retrieve his personal belongings anérnthto his car. (K. 39, at 6 (School
District’s Undisputed Meerial Fact No. 13)).

On Monday, August 31, 2015, Plaintiffllesd in sick and did not report for
the meeting with Ms. Holman or other adhisirators regardingis conduct. (DKkt.

39, at 6 (School District’'s Undisputed Magt Fact No. 14)). Later that day, an



unknown person called in a bomb threatWebster High, and a school employee
identified Plaintiff as the possible callerSgeDkt. 40, at 12; Dkt. 45, at 4). On
September 2, 2015, Plaintiff's employmewith the School District was suspended
with pay. (Dkt. 39, at 8 (School Districtlidndisputed Material Fact No. 21)). On
September 8, 2015, Superintenden$ofiools, Dr. Deborah A. Gist, recommended
Plaintiff's dismissal to the School District's Board of Education. (Dkt. 39, at 8
(School District's Undisputed Material Fadb. 22)). In theecommendation, Dr.
Gist stated the grounds for cause for Plaintiff's dismissal were:
(1) using poor judgment; (2) insubandtion; (3) repeated violation of
District policy and proceduredy acting in a manner that was
unprofessional, uncivil, ra aggressive toward an administrator and
staff; (4) engaging in unacceptallistuptive behavior interfering or
reasonably calculated to interfevath the peaceful conduct of the
District; (5) failing to follow safety procedures regarding students; (6)
engaging in conduct which advengehffects the Superintendent’'s
trust in Mr. Kozak to act appropriatelyith District staff, students and
parents; and (7) best interest of the District.
(Dkt. 39-1, at 42 (Recommendation fdismissal of Herb Kozak)). The
recommendation also citeseveral School Board anfichool District policies
which Plaintiff had violated and set fortine underlying facts that formed the basis
for dismissal. Id. at 42-46). Those facts includiél) the inappropriate statement
made at the new teacher roundtableAargust 12, 2015; (2) the inappropriate

conduct toward Webster ofe staff on August 19, 2015; (3) the failure to comply



with the lightning alert protocols on August 27, 2015; and (4) unprofessional
conduct after receiving a pushpin on August 28, 2018. af 44-46). The bomb
threat was not mentioned in the recommendation.

On September 22, 2015, the Schoolstbct notified Plaintiff of the
recommendation for his disssal and notified him the Board of Education would
hold a hearing on October 14, 2015, to coassitie recommendation. (Dkt. 39, at
9 (School District's Undisputed Materidtact No. 23)). The School District
notified Plaintiff of his right to appear #te hearing, to be represented by counsel,
to question the administration’s witnesseand to present his own witnesses,
evidence, or statementld|).

Plaintiff appeared at the hearing held on October 14, 2015, but he was not
represented by counsel. (Dkt. 39, at 9@ District's Undisputed Material Fact
No. 24)). Immediately prior to the heari®jaintiff was informed that he had been
cleared with regard to any involvement in the Webster bomb thr8aeP(aintiff
Deposition, 58:12-22). At the hearirigjaintiff did not object to the evidence the
School District submitted. Id.). Plaintiff testified orhis own behalf and did not
present any evidence.ld( at 9-10). After hearinghe evidence, the Board of
Education deliberated and voted to adtipe findings of fact and conclusion

submitted by Superintendent Gist, therédyninating Plaintiff’'s employment with



the School District. (Dkt. 39, at 10 (School District's Undisputed Material Fact
No. 25)).

Plaintiff filed a Charge of Discrimiation with the EEOC on November 10,
2015, in which he allegk discrimination based on color against the School
District, occurring between August 28015, and October 14, 2015. (Dkt. 39-6
(EEOC Charge of Discrimination)).On March 17, 2016, the EEOC issued a
Dismissal and Notice of Rights letter, which it did not find a violation of the
statutes and notified Plaintiff of his rigto sue. (Dkt. 39-7 (Dismissal and Notice
of Rights)). Plaintiff filed suit againshe School District odune 15, 2016, based
on alleged wrongful termiti@n that occurred on or about August 28, 2015. (Dkt.
1). The EEOC Complaint alleges Plaintiffas[m]ixed race (White-Black)” man.
(Id.). Plaintiff further allege that the School Districnd its employees “created a
hostile workplace for me anauspired to wrongfully termate me because of my
mixed race ethnicity.” I¢.). Plaintiff raises a single claim of discrimination under
Title VII of the Civil Rights Act 0f1964 (“Title VII"), 42 U.S.C. § 2000e-2.

Mr. Buell and Ms. Holman have bodubmitted declarations stating that,

prior to August 28, 2015, neither had sem1y documentation that Plaintiff was

4 Plaintiff previously attempted to amend his Complaint to add several additional claims and
defendants §eeDkts. 10, 14). The School District opgadsPlaintiff's request to amen&ége
Dkt. 20). On June 9, 2017, the Court denied Plaintiff's request to amend (Dkt. 30).
Accordingly, Plaintiff's discrimination claim aalleged in the original Complaint is the only
existing claim in this matter.
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mixed race (White and Black/Africanmderican) and had never been told by
Plaintiff or anyone else that Plaintiff wamixed race. (Dkt39-5 (Declaration of
Buell), 1 7; Dkt. 39-4 (Declaration of Holmn), § 10). Further, both Mr. Buell and
Ms. Holman state in their respective deeakions that they could not determine
Plaintiff was mixed race Isad upon his appearance aloriPkt. 39-5 (Declaration
of Buell), T 7; Dkt. 39-4 (Declaration ¢folman), {1 10). Both Mr. Buell and Ms.
Holman state that none of the actidhey took toward Plaintiff on August 28,
2015, or before or after thaiate, had anything to doitw his mixed-race status.
(Dkt. 39-5 (Declaration of Buell), I 7; Dk39-4 (Declaration oHolman), § 10).
Rather, Ms. Holman states her actions weesed solely upofPlaintiff’'s] actions
and conduct toward the Webster seamat staff and his threatening and
insubordinate conduct toward Mr. Buell(Dkt. 39-4 (Declaration of Holman), 1
11). Likewise, Mr. Buell states his aat® were “based solely upon [Plaintiff’'s]
threatening and insubordinate conduct towarldin my office while | attempted to
discuss with him my expectations fars classroom performance.” (Dkt. 39-5
(Declaration of Buell), § 8). Plaintifias presented no evidence that Mr. Buell
knew Plaintiff was mixed race prior to fstatement that he wa “black man” on

August 28, 2015. Plaintiff also has peated no evidence that Mr. Buell, Ms.



Holman, or anyone else at the Schdaiktrict made comments to Plaintiff
regarding his mixed-race background.

On October 16, 2017, the School Dist filed a Motion for Summary
Judgment. (Dkt. 39). On Novembd6, 2017, Plaintiff filed an untimely
Response combined with amtimely Motion for Summary Judgment. (Dkts. 40,
41)> On November 30, 2017, the School Dtfiled a Reply brief to its Motion
for Summary Judgment. (Dkt. 44). On December 7, 2017, the School District
filed a Response in Opposition to PlaifgifMotion for Summary Judgment. (Dkt.
45). On December 12, 2017, without leaveColrt, Plaintiff filed a surreply brief
in opposition to the School Districtidotion for Summary Judgment. (Dkt. 4%5).
The pending motions are fully briefed and ripe for review.

DISCUSSION
Summary judgment igppropriate when “there 10 genuine dispute as to

any material fact and the movant is entitled judgment as a rtiar of law.” Fed.

5> Pursuant to Local Civil Rul&.2(e), Plaintiff had to file a sponse to the School District’s
motion within “twenty-one (21) days from thetddahe motion was filed,” which made Plaintiff's
response due on November 6,120 Further, pursuant to the Court's Scheduling Order,
dispositive motions were due on October 16, 201Beekt. 33). Moreover, a motion
combined with a response is prohibited by LoCalil Rule 7.2(e). TheSchool District points
out these violations in its briei. Nonetheless, in the interadt allowing Plaintiff to fully
litigate his claim on the merits, the Court accepése late-filed documents and considers them.
¢ Pursuant to Local Civil Rule 7.2(h), suppleméimaefs are not encouraged and may be filed
“only upon motion and leave of Court.” Plafitfailed to comply with this requirement.
However, the School District has not objected torfBiffs filing of a surreply. In the interest of
giving Plaintiff the opportunity téully litigate his claim, the Cotraccepts the surreply and will
consider its substance.
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R. Civ. P. 56(a). A dispute is genuinetlie evidence is such that “a reasonable
jury could return a verdict for the nonmoving partyXhderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). Adt is material if it “mght affect the outcome of
the suit under the governing law.1d. In making this dermination, “[tlhe
evidence of the non-movant is to be belagivand all justifiable inferences are to
be drawn in his favor.1d. at 255.

However, a party opposing a motiom summary judgment may not simply
allege there are disputed issues of fadher the party must support its assertions
by citing to the record or by showing the moving party cannot produce admissible
evidence to support the facked. R. Civ. P. 56(c)See Cone v. Longmont United
Hosp. Ass'n14 F.3d 526, 530 (10th Cir. 1994) (“Even though all doubts must be
resolved in [the nonmovant’s] favor, ajlions alone will not defeat summary
judgment.”) (citing Celotex Corp. v. Catrett477 U.S. 317, 322-23 (1986)).
Moreover, “[ijn a response @ motion for summary judgent, a party cannot rely
on ignorance of facts, on speculationparsuspicion and mayot escape summary
judgment in the mere hope thatsething will turn up at trial.”Conaway v. Smith
853 F.2d 789, 794 (10th Cir. 198@&itations omitted). Thus, the inquiry for this

Court is “whether the evidence presemtssufficient disagreement to require
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submission to a jury or whether it is so one-sided that one party must prevail as a
matter of law.” Anderson477 U.S. at 251-52.

The Court further notes that, whilgro se pleadings must be liberally
construed and must be held to lessngent standards than formal pleadings
drafted by lawyersHaines v. Kerner404 U.S. 519, 520 (1972), a district court
should not assume the role of advocatdall v. Bellmon 935 F.2d 1106, 1110
(10th Cir. 1991). Moreover, eveamo seplaintiffs are required to comply with the
“fundamental requirements of the FeddRales of Civil andAppellate Procedure,”
and the liberal construction to bdfaded does not transform “vague and
conclusory arguments” intealid claims for relief. Ogden v. San Jua@ounty 32
F.3d 452, 455 (10th Cir. 1994). The court “will not supply additional factual
allegations to round out a plaintiff's colamt or construct a legal theory on a
plaintiff's behalf.” Whitney v. N.M.113 F.3d 1170, 1173-74 (10th Cir. 1997).

l. School District’'s Motion for Summary Judgment

In his Complaint, Plaintiff allege the School District conspired to
wrongfully terminate himd created a hostile workheronment for him because
of his “mixed race ethnicity” of Whiteral Black (Dkt. 1). Plaintiff asserts the
School District's discrimination against him is demonstrated by the following

actions: (1) after making himixed-race status known tdr. Buell, Plaintiff was
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escorted from his classroom to Ms. Halm's office and ultimately out of the
building by three campus police officers (Dkt. 39-1 (“Plaintiff Deposition”), 39:18-
41:7); (2) School District employees falgemplicated him in a fabricated bomb
threat (d. at 43:4-20); (3) Dr. Gist refused tommunicate with him before issuing
the recommendation for his dismissatdathe recommendation for his dismissal
was made after Plaintiff nda it known to Mr. Buell tht he was mxied raceId. at
25:21-26:4; 27:5-7; 43:21-44:13); and (4¢ tBchool District's Board of Education
was biased against him because he had aeeused of calling in a bomb threat to
Webster [d. at 95:6-96:5).

In addition, Plaintiff raises othegeneral claims of race discrimination
pertaining to a hostile work environmerspecifically: (1) Mr. Buell failed to
provide Plaintiff with his students’ dividualized educational plans (“IEPS)
(Plaintiff Deposition, 69:2540:18); (2) Ms. Holman failé to provide him online
access to the students’ IERG. @t 36:13-19); and (3) Webster officials denied him
access to a working phone in his classrotimgt 63:9-18).

In its Motion for Summary Judgment, the School District argues none of
these allegations has anyctiaal or legal foundation, and the School District is

entitled to summary judgment on (1) PHits claim of wrongful termination
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based on race discrimination and (2)yapossible claim of a hostile work
environment.

A. Race Discrimination Claim — Wrongful Termination

The Court first addresses Plaintifigrongful termination claim based on
race discriminatiod. Because Plaintiff has presented no direct evidence of race
discrimination, Plaintiff's Title VII chim is subject to the burden-shifting
framework set forth irMcDonnell Douglas Corp. v. Greed11 U.S. 792 (1973).
This framework provides: (1) the emgke must carry the initial burden of
establishing grima faciecase of discrimination; (2) ¢ém the burden shifts to the
employer to produce a legitimate, nondistnatory reason for the challenged

action; and (3) then the employee Ilse#ine burden of proving the employer’s

” As the School District notes, in his EEOCharge of Discrimination, Plaintiff alleged
discrimination based upon “color” discrimination and not “race” discriminati®eel@kt. 39-6
(Charge of Discrimination)). “Aplaintiff's claim in federal court is generally limited by the
scope of the administrative intggtion that can reasonably be expected to follow the charge of
discrimination submitted to the EEOCMacKenzie v. City & County of Denvyerl4 F.3d 1266,
1274 (10th Cir. 2005) (citations atted). However, as the Bgol District acknowledges, the
Court should “liberally construe chargdded with the EEOC in determining whether
administrative remedies have been exhausted as to a particular claines v. U.P.$502 F.3d
1176, 1186 (10th Cir. 2007). Although the termact” and “color” are distinct bases for
discrimination on the EEOC charf@m, Plaintiff's Charge of Bicrimination references certain
School District employees as “whi and references himself aslaBk.” Plaintif's description
suggests that the EEOC’s investigation wobllye encompassed a claim for discrimination
based on race, despite Plditg failure to check tle “race” discrimination box.See Stephens v.
City of Topeka, Kan.33 F. Supp. 2d 947, 950-51 (D. Kan. 1999)herefore, Plaintiff has
properly exhausted hisaa discrimination claim.
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proffered reason is mere pretdrr unlawful discrimination. Id. at 802-04;see
also Khalik v. United Air Lines671 F.3d 1188, 1192 (10th Cir. 2012).
1. Prima Facie Case

To establish grima faciecase of discrimination, Plaintiff must show: (1)
he “belongs to a protected class”; (2)“beffered an adversemployment action”;
and (3) “the challenged &on took place under circumsizas giving rise to an
inference of discrimination.”E.E.O.C. v. PVNF, L.L.C487 F.3d 790, 800 (10th
Cir. 2007) (citingSorbo v. United Parcel Serv32 F.3d 1169, 1173 (10th Cir.
2005)). In its Motion, the School Digtt concedes for summary judgment
purposes that Plaintiff's termination of employment by the School District's Board
of Education constituted an adversepémgment action. However, the School
District argues that, based upon the undisptéets, Plaintiff has not established
the other two elements offima faciecase—that he is a member of a protected
class or that his dismissal took plaoader circumstances giving rise to an
inference of discrimination.

a) Member of a Protected Class

As the School District concedes, the proof required for a plaintiff to establish

the prima facieelement of membership in a protected class is sligdege e.q,

Wood v. Freeman Decorating Servs., Jrg010 WL 653764, at *4 (D. Nev. Feb.
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19, 2010) (finding question of fact aswdether plaintiff was an American Indian
for prima facieelement of member of a protected cla€d)eene v. Swain Cnty.
P'ship for Health 342 F. Supp. 2d 442, 4%r (W.D.N.C. 2004) (finding
plaintiff's assertions to defendant thahe was Native American prior to her
termination was sufficient to establishathdefendant had a reasonable basis to
believe plaintiff was a membef a protected class) (citingerkins v. Lake Cnty.
Dep’t of Utilities 860 F. Supp. 1262 (N.D. Ohio 1994}Here, Plaintiff testified at
his deposition that he self-identifiess mixed race (White and Black/African-
American), based on statements madehtm by his now-deceased parents.
(Plaintiff Deposition, 12:10-14:12). Th8chool District argues such hearsay
evidence is insufficient to raise a genuisgue of fact. However, it is undisputed
that Plaintiff made it known to Mr. Buell jor to his termination that he identifies
as Black/African-American. Therefore, at minimum, the School District had a
reasonable basis to believe Plaintiff wasmi@mber of a protectetlass at the time
of his termination. Plaintiff has raiseal genuine issue of fact regarding this
element of hiprima faciecase.

b)  Circumstances Giving Riseo an Inference of
Discrimination

Even though Plaintiff has met his burden regarding the first and second
elements of hiprima faciecase for discrimination, higrima faciecase fails on
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the third element. Plaintiff presents ewidence to support any of his various
allegations that his dismissal by thedsd of Education hadnything to do with
his mixed-race status.

With respect to the incidents thatooirred prior to the afternoon of August
28, 2015, the undisputed facts show thaither Mr. Buell noMs. Holman knew
of Plaintiff's mixed-race status tihthe afternoon of August 28, 2015, when
Plaintiff told Mr. Buellhe was a Black man.SeeDkt. 39, at 4-7 (School District’s
Undisputed Material Fact Nos. 8-9, 11); Plaintiff Deposition, 28:16-19). The
undisputed facts also establish that Riiihas no evidence, only speculation, that
any official at the School District waaware of his mixed-race status until he
mentioned his race to Mr. BuellS¢ePlaintiff Deposition, 31:5-32:10).

Even after Plaintiff revealed hisace to Mr. Buell on August 28, 2015,
Plaintiff's allegation that he was thereaftargeted for dismissal because of his
race completely lacks evidentiary suppoBy contrast, the undisputed evidence
shows that (1) Plaintiff was escorted by security officers on August 28, 2015,
because of his hostile and insulbboede behavior toward Mr. Buelk¢eDkt. 39, at
4-6 (School District's Undisputed MatatiFact Nos. 8-13; Dkt. 39-4 (Holman
Declaration), at 2-3); (2) Dr. Gist''ecommendation for disissal was based on

Plaintiff's repeated misconducsdeDkt. 39, at 8-9 (School District's Undisputed
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Material Fact No. 22; Dkt. 39-1, at 4 (Recommendation for Dismissal of Herb
Kozak); and (3) the Board of Educatiomscision to dismiss Plaintiff was based
on Dr. Gist’'s recommendation, along wit#vidence and statements presented
during the hearing, not any racial basalleged connectioto the Webster bomb
threat. Further, Plaintiff has only cecfure to support his allegation that the
School District fabricated a bab threat and falsely imglated him as the caller, in
order to have grounds to terminate bBraployment after he revealed his mixed
race® There is also no evidence to suppo# #ilegation that Dr. Gist refused to
communicate with Plaintiff prior to issuing her recommendation because of his
mixed race. Therefore, Plaintiff fails to establistprama facie case for race
discrimination as a matter of law.

2. Legitimate Nondiscriminatory Reasons for Plaintiff's
Dismissal

Even if Plaintiff could meet hiprima facie case for discrimination, the

undisputed facts establish that eth School District had legitimate,

8 For example, in his Surreply brief Plaintiff concludes Webster employees fabricated the bomb
threat, because it was calledanVebster High on August 32015—the first school day after
Plaintiff announced his mixed-racgatus—and during the scholoinch time. Plaintiff also
speculates that the schadérk, who took the bomb threat kcahd apparently stated the caller
sounded like Plaintiff, was “pointedly racist” foredtifying Plaintiff, whom she barely knew, as
the possible caller. (Dkt. 46, 4). However, Plaintiff points tao evidence suggéng that the
bomb threat was a fabrication, that the clerkentification of Plaintiff had anything to do with
his race, or that his dismissal had anything to db the bomb threat. In any event, it is evident
that Plaintiff was cleared of any potentialacges in the bomb threat prior to Plaintiff's
termination hearing. SeePlaintiff Deposition, 58:2-22). Therefore, Plaiiff has not raised a
genuine issue of fact regarding this claim.
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nondiscriminatory reasons for PlaintifitBsmissal from his employment with the
District. (See Dkt. 39-1, at 42-46 (Recommendation for Dismissal of Herb
Kozak)). It is undisputed that, even priorPlaintiff's statement to Mr. Buell that
he was mixed race, Plaintiff demonstratedppropriate and insubordinate conduct
on several occasions. (Dkt. 38,2-5 (School District’'s Undisputed Material Fact
Nos. 3, 5-8)). Though Plaintiff attemptshis Response brief to explain or provide
further context regarding the incidents désg in his dismissal, he does not deny
that any of them occurredSé€eDkt. 40, at 1-12). Accordingly, the School District
has met its burden.
3. Pretext for Discrimination

Moreover, Plaintiff fails to rebut those non-discriminatory reasons for his
dismissal with any evidence that they watere pretext for racial discrimination.
Plaintiff may establish pretext “by shawvg the [School District’s] proffered non-
discriminatory explanations for its actioase ‘so incoherent, weak, inconsistent,
or contradictory that a rational factfindeould conclude [the are] unworthy of
belief.” Johnson v. Weld County, Cqal®94 F.3d 1202, 1211 (10th Cir. 2010)
(quotingHinds v. Sprint/United Mgmt. Cd&23 F.3d 1187, 1197 (10th Cir. 2008)).
When making the determination whethié#re proffered reason for an adverse

decision was “pretextual,” the Court mistxamine the facts as they appéarthe
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person making the decisighand the Court must “not look to the plaintiff's
subjective evaluation of the situation.E.E.O.C. v. C.R. England, In®44 F.3d
1028, 1044 (10th Cir. 2011) (quotirgamora v. Elite Logistics, Inc478 F.3d
1160, 1166 (10th Cir. 2007) arMcKnight v. Kimberly Clark Corp 149 F.3d
1125, 1130 (10th Cir. 1998)).

Here, Plaintiff offers no adence that the proffered reasons for his dismissal
were mere pretext or that his mixedeastatus had any bearing on the School
District’s decisions about his employment. Plaintiff speculates that Dr. Gist and
the Board of Education were influencdny racial prejudice in deciding to
recommend his termination and to termenhts employment, respectively, but he
has no evidence to support the conjectur8eeplaintiff Deposition, at 39:3-17,
43:21-44:13, 44:20-25).

Moreover, to the extent Plaintiff astea fabricated bomb threat accusation
was the true reason for his dismissal, uhdisputed facts demonstrate that (1) the
recommendation for Plaintiff's dismissalade no reference to the Webster bomb
threat and (2) no evidencegagding the bomb threat wasesented to the Board of
Education during his due process hearingeeDkt. 39-1, at 44 (Recommendation

for Dismissal of Herb Kozak; Dkt. 39{®@eclaration of Cindy Hutchings, List of

Exhibits, Minutes of Special Meeting @ct. 14, 2015); Plaintiff Deposition, at
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32:21-33:20; 38:5-22). Further, in H&esponse brief Plaintiff asserts he resigned
from working at the School District on August 19, 2015, but the School District
persuaded him to rescind his resignatahjch proves that hibehavior prior to
that date was not as unacceptable sredipectful as the School District would
claim. ©SeeDkt. 40, at 3-4). Een if these communications occurred as Plaintiff
represents, Plaintiff still provides no eviden only his subjective belief, that the
stated reasons for his dismissal were saky incoherent, or inconsistent that they
were mere pretext for discrimination.

In addition, Plaintiffs more gendrallegations of discrimination do not
raise an issue of fact as to pretext. mlHiposits that Mr. Buell refused to provide
him with his students’ IEPs, that Ms. Hwan denied him access to his students’
IEPs on the School District’'s system, ahdt he was denied a working classroom
phone, all because of his mixed-race statbd®wever, the undisputed facts show
that neither Ms. Holman nor Mr. Buell waware that Plaintiff was mixed race
prior to the afternoon of August 28, 20155e€Dkt. 39, at 5-7 (School District’s
Undisputed Material Fact Nos. 8-9, 1R); Plaintiff Deposition, 28:16-19). Even
if, as Plaintiff asserts, School Districtficfals had been aware of his mixed-race

status at an earlier date, Plaintiff hasewdence to suggest the stated reasons for
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his dismissal were mere pesat for race discriminatioh. Without more, Plaintiff's
personal belief that his mixed-race statugdeed into his dismissal is insufficient
to create a genuine issuemfterial fact for purposeof summary judgmentSee
Aramburu v. The Boeing Coll2 F.3d 1398, 1408 n.7 (10th Cir. 1997)
(“[S]ubjective belief of discrimination isot sufficient to preclude summary
judgment.”).
Kok

Plaintiff provides no evidence irsupport of his entirely speculative
assertions of race discrimination or @ontradiction to the School District's
evidence. See Branson v. Price River Coal, €853 F.2d 768, 772 (10th Cir.
1988) (noting “mere conjecture” is not fBaent to overcome a motion for
summary judgment). Accordingly, th®chool District is entitled to summary
judgment in its favor with respect todttiff's claim of wrongful termination

based on race discrimination.

°In his Response (Dkt. 40, at 1-12), Plaintiff idkes various reasonsw administrators at
Webster should have known he was racially mixed prior to Augus2@8. First, Plaintiff
refers to the EEO Voluntary Datdheet attached to his applion for employment with the
School District, in which he identified $i“Racial Group” as “White/Caucasian” and
“Black/African-American.” GeeDkt. 40, at 2, 22 (Plaintiff’'s ¥hibit 1)). Second, Plaintiff
describes an interaction betwel@imself and a School Distritiluman Capital Manager in June
of 2015, in which the Human Capital Manageggested Plaintiff wagewish, and Plaintiff
corrected him and stated he was Black and Wh{@kt. 40, at 2). Third, Plaintiff states his
appearance “can be construed as racially mixaall’he “has been questioned many, many times
about his racial composition.”ld{ at 9). Fourth, Plaintiff tolé&nother teacher at Webster, Mrs.
Fisher, that he was racially mixedd.(at 10).
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B.  Hostile Work Environment Claim
1. Exhaustion

In the Complaint, Plaintiff appears to raise a hostile work environment claim
based on his mixed race. As a threshuohtter, the Court must examine whether
this claim was properly exhaesl at the administrative leiveThe School District
contends that Plaintiff did not properly exhaust his administrative remedies as to
such a claim. Plaintiff does nogspond to this argument.

As the School District points out, Plaintiff must exhaust his administrative
remedies for each of his claims incharge before the EEOC as a condition
precedent to filing suitSee Gad v. Kansas State Unik87 F.3d 1032, 1040 (10th
Cir. 2015) (discussing whether questiah exhaustion is jurisdictional and
“[h]olding [a specific &haustion requirement to be] non-jurisdictional does not
imply any diminution in the need for plaifis to comply with [the exhaustion]
requirement,” and a defenddmntay still achieve the dismissal of a plaintiff's suit”
based upon the failure to so comply). discussed above, “[a] plaintiff's claim in
federal court is gemally limited by the scope of éhadministrative investigation
that can reasonably be expected to foltbes charge of discrimination submitted to
the EEOC.” MacKenzie v. City & County of Denvetl4 F.3d 1266, 1274 (10th

Cir. 2005) (citations omitted) However, the Courtheuld “liberally construe
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charges filed with the EEOC in determining whether administrative remedies have
been exhausted as to a particular clainddnes v. U.P.$502 F.3d 1176, 1186
(10th Cir. 2007).

To set forth a hostile work environmestaim, Plaintiff's charge should state
facts asserting a workplace “permeated vdtbcriminatory intimidation, ridicule,
and insult, that is sufficiently severe pervasive to alter the conditions of [his]
employment and create an alvesworking environment.” Davis v. U.S. Postal
Serv, 142 F.3d 1334, 1341 (10th Cir. 199@)uotation omitted). Construed
liberally, Plaintiff's Charge of Discmination does not set forth a hostile work
environment claim. The Charge refersthe race of the individuals who took
action against Plaintiff (Mr. Buell, M#-Holman, and Dr. Gist) as “white” and it
references actions alledjg taken against Plaifitj including “demeaning”
language from Mr. Buell, denial of &htiff's “articles of teaching,” and
“‘derogatory treatment.” See Dkt. 39-6 (EEOC Charge of Discrimination).
Plaintiff refers to being escorted by [@a officers from his office to Mr. Buell’s
office, and off school premisgafter stating to Mr. Buethat he was a Black man.
(Id.). Plaintiff also refers to his beingnplicated in the Webster bomb threat.
(Id.). Plaintiff alleges the discrimit@ry conduct occurretdeginning on August

28, 2015, which was the date of tHeeged “demeaning” laguage by Mr. Buell
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and police escort, and ending on Octolhd, 2015, which was the date of the
School Board meeting resulting irsliermination of employmentld().

These allegations do not come to alleging “severe or pervasive”
discriminatory treatment such that Plaintiff's conditions of employment were
altered. Therefore, the investigation Piaintiff's discrimination claim based on
“color” or “race” for wrongful termindion could not reasonably have been
expected to lead to a hostweork environment claim.See Mitchell v. City and
County of Denverll2 F. App’x 662, 667-68 (10th Cir. 2004) (dismissing hostile
work environment claim for failure texhaust administrative remedies).

2. Merits

Even if the Court were to conclud®aintiff's Charge of Discrimination
sufficiently set forth a hostile work emenment claim, and such claim were
therefore exhausted, the claim still fada its merits. To establish a claim for
hostile work environment, an employee msbbw that (1) a rational jury could
find that “the workplace is permeated witliscriminatory intimidation, ridicule,
and insult, that is sufficiently severe pervasive to alter the conditions of the
victim's employment and create arbusive working environment” and (2) a

rational jury could infer from the evidee that the employee “was targeted for

harassment because of [his] gemdace, or national originSandoval v. City of
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Boulder, Colo, 388 F.3d 1312, 1326-27 (10thrCR004) (quotation omitted).
“General harassment if not rac@l sexual is not actionableBolden v. PRC Ing.
43 F.3d 545, 551 (10th Cir. 1994).

Here, Plaintiff has no evidence, onlyespilation, that he was “targeted for
harassment” because ofshmixed race. The undisgat facts establish that
Plaintiff never heard any School Distriectdministrator or any other District
employee refer to him by any raciallyrdgatory name such as a “Black boy.”
(See Plaintiff Deposition, 31:5-10, 32:5-10; Dkt. 39, at 11 (School District's
Undisputed Material Fact No. 28)). Inshideposition, Plaintiff refers only to his
subjective belief as proof that he whaeated in a hostile or harassing manner
because of his mixed raceSeePlaintiff Deposition, 29:15-30:21; 36:8-37:4; 39:3-
40:24; 44:3-13; 63:12-22). As stated above with respect to Plaintiff's
discrimination claim, the claimant’'sujective belief alone is insufficient to
overcome summary judgment. Accordingly the extent Plaintiff raises a viable
claim for hostile work environment bakepon his mixed racesuch claim must
fail as a matter of law. The School Distris entitled to summary judgment on any

such claim for hostile work environment.

26



Il. Plaintiff’'s Motion for Summary Judgment

For the reasons explained above, the Court finds the School District is
entitled to summary judgment in its favor on Plaintiff's claims. In his Motion for
Summary Judgment (Dkt. 41), Plaintiff agsethat he was wrongfully terminated
by the School District because of racial disgnation. (Dkt. 40, at 14). Plaintiff
elaborates on this assertion with ggatve statements unsupported by any
evidence. Plaintiff fails to demonstrate through angl@we that his mixed-race
status played any role in his allegkdstile treatment or his termination by the
School District® Accordingly, summary judgment in Plaintiff's favor would be
entirely inappropriate.SeeFed. R. Civ. p. 56(c) (“Aparty asserting that a fact
cannot be . . . genuinely disputed msspport the assertion by . . . citing to
particular parts of materials in thecord, including depositions, documents,
electronically stored information, affidavits declarations, stipulations (including
those made for the purposes of thetio only), admissions, interrogatory

answers, or other materials.”); LCvR 5@ (“The brief in support of a motion for

10 plaintiff attaches to his Matn for Summary Judgment (as Bxiil) an EEO Voluntary Data
Sheet, which Plaintiff asserts he submitted asqfaits employment application with the School
District. (Dkt. 40, at 22). On the Dat&heet, Plaintiff haschecked the boxes for
“White/Caucasian” and “Black/African-Amean” under the heading of “Racial Group.”
Plaintiff contends this Dat&heet proves that the School District was aware of his racial
composition prior to his own statements to. Buell on August 28, 2015. (Dkt. 40, at 16-17).
Even assuming that School Distrafficials or administrators véewed this Data Sheet (which
the School District disputesee Dkt. 44, at 2-3), Rlintiff offers absoltely no evidence to
establish that the alleged hostile treatmeéhge recommendation for his dismissal, or his
termination from employment at the School Dthad anything to do with his mixed race.
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summary judgment . . . shall begin withexison that contains a concise statement
of material facts to which the moving rpa contends no genuine issue of fact
exists. The facts shall be nhumbered ahdll refer with particularity to those
portions of the record upon which mawtarelies.”); LCvR 7.2(j)) (“Factual
statements or documents appearing onlyha brief shall not be deemed to be a
part of the record in the case, wdespecifically permitted by the Court.”).

Because Plaintiff offers no evidence, only his personal belief and
speculation, to support summary judgmanhis favor, his request for summary
judgment is denied.

CONCLUSION

For the reasons detailed above, 8@hool District's Motion for Summary

Judgment (Dkt. 39) iISRANTED, and Plaintiff's Motion for Summary Judgment

(Dkt. 41), iSDENIED.

Ulpited States District Judue
Northern District of Oklahoma
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