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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

PAMELA RENEE SMITH ,
Case No. 4:16:v-00431GBC
Plaintiff ,
(MAGISTRATE JUDGE COHN)
VS.

NANCY A. BERRYHILL ! OPINION AND ORDER TO DENY
Acting Commissioner of the Social Security PLAINTIFF 'S APPEAL
Administration ,

Defendant.

OPINION AND ORDER TO DENY PLAINTIFF 'S APPEAL

This matter is before the undersigned United States Magistrate Judge for d&asieha
Renee Smith (“Plaintiff’) seeks judicial review of the Commissioner of theaB&ecurity
Administration’s decision finding of not disabled. As set forth below, Goeirt DENIES
Plaintiff's appeal and\FFIRMS the Commissioner’s decision in this case.

l. Procedural Background

OnJanuary 8, 201Plaintiff filed an applicatiorior Disability Insurance Bnefits(“DIB”)
under Title 1l of the Social Security Act2 U.S.C. 88401-433, 1382383 (Act”), with a last
insured date of December ,320142 and adisability onset date dflay 5, 2012. {r. 29). On
October 29, 2014he AdministrativeLaw Judge (ALJ”) found Plaintiff was not disabled withi

the meaning of the Act. (T26-44. Plaintiff sought review of the unfavorable decisiahich the

1 Effective January 232017, Nancy A. Berryhill replaced Carolyn W. Colvin as Acting
Commissioner of the Social Security AdministratioB$A’) and is substituteds defendant in
this action pursuant to Federal Rule of Civil Procedure 25(d).

2 Disability insurance benefit$DIB”) are paid to an individual if that individual is disabled by
last date that a claimant meets the requirements of being in8&etl U.S.C. § 423(a)(1)(A)

(©)(1).
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Appeals Council denied on April 22016,thereby affirming the decision of the ALJ as tfieal
decision” of the Commissionef the Social Security AdministratioQTr. 1-7).

OnJuly 1, 2016Plaintiff filed the abovecaptioned action pursuant to 42 U.S.C. § 405(g)
to appeal a decision of Defendant denying social security benefits. (Doc. War©in17, 2017,
Defendant filed a administrative anscript of proceedings. (Doc. 100n August 21 2017,
Plaintiff filed a brief in support of the appedDoc. 14 (“PIl. Br)). On October 19, 2017
Defendant filed a brief in response. (D06.(1Def. Br”)). On November 6, 2017, Plaintiff filed a
reply. (Doc. 17 (Reply)).
Il. Issues On Appeal
On appeal, Plaintiff allegdbreeerrors: (1)the Residual Functional Capacity (“RFC”) finding is
erroneous(2) the credibility findings are not supported by substamtiaenceand (3) he ALJ
failed to develop vocational testimpbased on substantial eviden(f@. Br. at4).
1. Facts in the Record
A. Background

Plaintiff was born inDecember1960 and thus s classified by the regulations as an
individual closely approaching advanced age through the date of the ALJ decision)(20 35
C.F.R. & 404.1563(d)416.963(d). Plaintiff alleged disability due {d) status possurgery of
bilateral shoulders, one wrist, and one knee; (2) bilateral shoulder pain whiatemditficulty
to lift or hold things; (3humbnes#n left wrist; (4) left knee painful to stand long; (5) lower back
pain, and; (6) arthritis in neck, chest, shoulders, and.&mBr. at 12. Plaintiff completed the
twelfth grade (Tr. 207. The ocational expert testified that Plaint#fpast relevant work consisted
of working as a customer service manager, which was classified as medium work aard Sith
level of 7. (Tr. 86-87).

B. Medical Opinions
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1. Orthopedic Surgeon: Eugene Fid, M.D.

Dr. Field treated Plaintiff from March 2009 to October 2010 (Tr.-328). Dr. Feild
operated on the Plaintiff right shoulder on December 4, 2009, (Tr.-288) and on her left
shoulder on March 5, 2010 (Tr. 2282). On May 6, 2010, DFeild stated that Plaintiff presented
with a full range of motion and stated that:

Even though she has had both shoulders operated it is unlikely that she will qualify

for any significant disability from a Social Security standpoint. She is ankious

return to her activities and return to work. | therefore have released her with

restrictions primarily for avoidance of overhead work but she may return to full

under shoulder activity and lifting without weight restrictions. [Plaintiff] isgniy

opinion, maximally medically improved.

(Tr. 305). In an attached report Dr. Feild released Plaintiff to modified weodf May 6, 2010,
with a permanent restriction of above chest and overhead reaching. (Tr. 306). Dr. Feddtwtine
continuing treatment or vocational rehabilitation was unnecessary. (Tr. 306).

2. Workers’ CompensationEvaluations: William Gillock, M.D.

In March 2011, DrGillock examined Plaintiff and noted that the motor function of the
shoulders was normal, no crepitance was noted on range of motion ({R&Mg,left hand had
normal motor function. (Tr. 4338). In the Marcl2011 evaluationDr. Gillock assigned é&fteen
percent permanent partial impairmergting to the lefarm, which converted to a nipermanent
partial impairment to the lethoulder. (Tr. 438).

In an April 2011 examination Dr. Gillock observednormal sitting posture, standing
posture, gait, no assistive devices, no tenderness upon palpation, normal sensorierahihat
lower extremitiesStraight Leg Rais€' SLR’) producedback pain at thirty degrees of elevation
bilaterally, and motor function of the shoulders were normal. (Tr. 445-48). Dr. Gillockuceakl

that Plaintiff reached maximum medical improvement and hagermanent partial impairment

to her neck, shoulders, left arm, hands or low back from her alleged injuries. (Tr. 449).
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In July 2012Dr. Gillock reviewed diagnostic testing and upon examinatioserved that
motor function in Plaintiffs shoulders were normal, there was no crepitance upon range of motion
testing of the shoulders (Tr. 45B)t. Gillock noted that the range of motion in the right shoulder
was less than the left shoulder. (Tr. 455). Plaistifight arm flexion was 120 degrees, while left
was 150 degrees, right abduction was 120 degrees while left was 140 degrees, ngittanter
external rotation was 60 degrees and the left was 90 degrees. (TrDA56)llock concluded
Plaintiff had anineteerpercent permanent petimpairment to her right arnmine percent due to
loss of motion and ten percent due to resection arthroplasty of the distal claMclb6).

In October 2012Dr. Gillock again reviewed Plaintif medical history and report of
symptoms. (Tr. 45860)Dr. Gillock noted that Plaintiff had a period of temporary tdishbility
from April 13, 2012, to June 7, 201¢Ir. 461). Upon examination, Dr. Gillock observed that
Plaintiff had a normal gait, no ambulatory aids were used, no instability was pregsenanterior
and posterior drawer testing, sensory and motor testing of the leg was rerchgxion was
110 degrees in left knee and 130 degrees in the right Khee46162). Dr. Gillock opined
Plaintiff had a seven percent permangattial impairment to her left knee, releaseat without
restrictiors, and said she did not requirgcational rehabilitationTr. 462).Dr. Gillock added, f
find no evidence of injury or impairment to any other body part.” (Tr. 462).

In April 2013, Dr. Gillock examined Plaintiff and observed that gait was normand
she did not use any ambulatory aids. (Tr.)3&egarding range of motion testing, Dr. Gillock
noted (1) bilateral shoulder adduction at fifty degrees and internal and externahratahirty
degrees; (2) bilateral elbows wittero degrees extension, 150 degrees flexion, eighty degrees
pronation, and eighty degrees supination, and; (3) bilateral wrists with sixgedegxtension and
flexion, twenty degrees radial deviation, dhuity degrees ulnar deviation. (Tr. 385). Drlli@Gik

concludedhat Plaintiff was not peramently and totally disableTr. 386).
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3. Workers’ Compensation Evaluation:Gary Lee, M.D.

On January 30, 2013, Dr. Lee summarized the history of eight injuries between August
1992 and November 2008. (Tr. 466). Upon examination, Dr. Lee noted: (1) tenderness with
diminished range of motion in the thoracic spine; (2) tenderness with diminishedfanggon
in the lumbar spine with lumbar flexion of twenty degrees, sacral flexion of tegyees, sacral
extenson of five degrees, lumbar extension of five degrees, right and left latedalnflef ten
degrees; (3) pain and tenderness with crepitus in both shoulders, with forward flagion a
abduction of 140 degrees, external and internal rotation of 60 degrees, backward flexion of 30
degrees and adduction of 10 degregaterally; (4)diminished flexion and extension in the left
wrist; (5) deformity and crepitus with pain on weiddgaring with the left knee, swelling in the
left knee, and Plaintiff demonstragim” painful limping gait; (6) normal strength to toe and heel
walking, normal muscle tone; (7yass motor testinghowed5/5 strength to thenusculature of
the upper and lower extremitieand; (8)Romberg testing was normdilr. 46768). Dr. Lee
concluded that[tlhe combined effect ofPlaintiff’s] disabilities and hepccupational related
medical conditions render[ed] her permanently totally disab(@d. 468).

4. Workers’ Compensation Evaluations: Anne SMay, M.D.

In October 2010, Dr. Maysent a letter to Plaintiffs attorneyregarding workes
compensation benefit{Tr. 41214). Dr. May said Plaintiff was100% temporarily totally
disabled as a result of her lumbar spine injury, due to the fact that she cannair steatkl for
very long comértably.” (Tr. 414). She also said she could not bend, squat, or sit for very long
(Tr. 414).In November 201®r. May sent aotherletter to Plaintiffs attorney (Tr. 41-20),
wherein she opined th&tlaintiff “w[ould] not be able to return to her prengoddies which
required substantiddilateral upper extremity strength and dexterityt “should be referred for

consideration forvocational rehabtation to find more suitableemployment.”(Tr. 420). In

Pageb of 19



December 201Mr. May said Plaintiff continuedo be100%temporarily disabled as a result of
her lumbarspine injury” (Tr. 422).

In September 2011, Dr. May said Plaintiff continued to experience significant pain in her
neck and chronic spasms in her back with radiation of pain into her arms. (Tr. 426).&he sai
Plaintiff continued to experience pain in her low back, which markmaaired her ability to
performactivities of daily living, and ongoing symptoms of pain involving a nerve root in her low
backon the left side(Tr. 426). Dr. May said &bf this impaired Plaintiffs ability to perform her
employment at the same level as before her inflity 426). She said Plaintiff had‘permanent
partial impairment of 37.4% to the whole person for her lumbar spine 'injumy a“ permarent
partialimpairment of 16% to the whole person for her cervical spine ifij(fy. 427). Dr. May
opined that Plaintiff had a tgrercent permanent partial impairment to each &fim 427).

In February 2012, Dr. May notddaintiff continued to experience weaknepain, and
diminished range of motion in her shoulder, which impaired hiéityato perform her activities
of daily living and employment at the same level as before her irfjliry431).Dr. May opined
Plaintiff sustained ¢hirty-severpercent permame partial impairment tthe whole person for her
right shoulder injury (Tr. 431). In Feb 2013r. May opinedthe dysfunction of Plaintifs knee
prevented her fromperforming activities of daily living without significant pain and instahility
(Tr. 372). According to Dr. May, because of her left knee and low back injBtastiff was" not
able to perform her usual wodkities and is 100% temporarily totally disable@r. 373).

5. Agency Reviewing Opinion: J. R. VorhiesM.D.

In the April 2013 opinion, Dr. Vorhies reviewed the records, which at the time did not
include any opinion evidence and opined that Plaintiff could: (1) occasionally lift andfgr ca
(including upward pulling) twenty pounds; (2) frequently lift and/or carry ten pounds; (3) stand

ard/or walk for a total of six hours in an eighbur workday, and; (4) sit for a total of six hours in
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an eighthour workday. (Tr. 98.04). Dr. Vorhies also opined that Plaintiff was limited in her right
arm in the ability to push and/or pull (including operation of hand and/or foot controls). (Tr. 104).
In support of his opinion Dr. Vorhies listed Plairitsffmedical history including: (1) history of
falling in November 2008; (2) Arthroscopic surgery in the left knee in April 20)2llE&ed back

pain with an MRI revealing multilevel bulging discs; (4) a February 2013 knee &ihling,
osteoarthritis, chondromalacia, and meniscus injury; (5) a February 2013 Wwoditepensation
examination observing that Plaintiff ambulates without asymmetry, left Wasetender with
demonstrated crepitance and alleged weakness, lumbar muscle tenderness withalimgeeaf
motion (ROM), straight leg raise (SLR) produces pain; (6) Pldisthfistory of bilateral shoulder
surgery (several on the right shoulder), and; (7) January 2009 MRI evidence of right atal r
tear/tendonopathy. (Tr. 103). Dr. Vorhies further noted that Plamtiistory of back pain and
surgeries support a finding of postural limitations (Tr. 103), and opined that Plamsifimited

in left and right overhead reaching to occasional overhead reaching due to bilateral uftator c
surgeries. (Tr. 1084). Dr. Vorhies summarized records from Crestwood Clinic, an October 2012
Workers’ Compensation adjudication that Plaintiff sustained a peemt partial impairment of
17% to the left leg for left knee injury and noted that Plaintiff had not had further evaluation or
treatment for left knee injury. (Tr. 104).

Dr. Vorhies also noted Plaintiff initial treatment for lumbar spine injury at Centa, her
physical therapy and radiographic imaging in 2009, Dr. Field evaluated Plaintiff noting a mi
bulging of L45 disc which was unchanged from previous MRI of October 2007, an EMG nerve
conduction was obtained and revealed old damage, particularly of the LS nerve roogarad su
intervention was not recommended at that time. (Tr. 1DA)Vorhies noted that in September

2011 Plaintiff was evaluated by Anne May M.D., who opined that Plaintiff sustained a permanent
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partial inpairment of 37.4%to the whole person for her lumbar spine injury. (Tr. 104
(summarizing Tr. 427)). Dr. Vorhies continued:

Physical exam revealed that [Plaintifff ambulates without asymetry and was able

get onto the exam without assistance. Examination of [Plasjtiéfft knee reveals

that there were wehealed surgical punctuate scars scattered about the knee. There
was tenderness to palpation over the medial and lateral aspects. There was also
audible crepitance and weakness noted with flexion and extension of theeleft kn
when tested against resistance. There was muscle atrophy noted of [Rldiff
gastrocnemius muscle wheompared to the right side. Deep tendon reflexes are

2+ and equal in the lower extremities and there are no sensory abnormalities note
in thelower extremities.

Examination of [Plaintiffs] lumbar spine reveals there was moderate spasm of the
paraspinous musculature which was tender to palpation diffugdiintiff’s]
tenderness is more significant over her left proximal gluteal regiomilsacijoint

and left greater trochanteBtraightleg raise was positive on the left as well for
pulling sensation into the left gluteal region. Range of motion of the lumbar spine
was limited inflexion and lateral bending motions and was uacpmfortake for
[Plaintiff] to perform.

[A February 2013] MRI on lumbar spine . . . at Advanced Imaging revealed that
the mid to lower lumbar spine facet arthrosis and [broad] bdisedulges at L3

L4 and L45 with neuroforaminal narrowing, particularly fHaintiff’ s] left at both

side levels.

MRI of the left knee was obtained on the same date and revestisohrthritis
particularly of the medial femororotibial compartments with tricompartmental
chondromalacia, complex degeneratike tearing versus postoperative changes
involving the media[meniscus] It was noted that when compared to [the January
2011] examination . . . there was no significant interval change.

Dr. Anne May stated that the in her own opinion as a res{flaintiff’] left knee
injury and her lumbar spine injufilaintiff] is not able to perform her usual work
duties and was 100% temporarily disabled.

[Regarding activities of daily living (ADLS), Plaintiff] stated that she ie &b take

care of her personal hygiene and grooming. She is able to fix coffee, frozen meals,
and sandwiches. [Plaintiff] is able to make her bed and do lausitieycan shop

for household items and groceries, drive, pay bills, conahge handle a savings
account, and use a checkbook/money orders. She is [able] to follow spoken and
written instructions.

(Tr. 104-05).
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6. Agency Reviewing Opinion: SarSan Yu, M.D.

In August 2013Dr. San-San Yureviewed themedicalrecordand rendered an opinion
regarding the extent of Plainti#f limitations.(Tr. 109121).Dr. SanSan Yu gave Dr. Gillocls
April 2013 opinion great weight, explaining that the opinion was substechtiy the medical and
non-medical evidence in the record. (Trl6). Dr. SanSan Yuopined that Plaintiff(1) could
occasionallylift and/or carry twentypounds (2) could frequently lift and/or carry ten pound3)
could sand andbr walk a totabf six hours in areighthour workday (4) couldsit sixhours in an
eighthour workday and; (5) was limited in her ability tauph and/or pull with the upper right
extremity, (Tr. 11617). In support of the opinidDr. SanSan Yulisted the same evidencetast
noted in Dr. VorhiesApril 2013 opinion.Compare(Tr. 117)with (Tr. 103). Dr. SanSan Yu
further noted that Plaintif§ history of back pain and knee surgeries support a finding of postural
limitations (Tr. 117), and opined that Plaintiff was liedtin left and right overhead reaching to
occasional overhead reaching due to bilateral rotator cuff surgeries. (78117

Dr. SanSan Yusummary of Plaintifis medical records are substantively similar to the
summary provided in Dr. Vorhieépril 2013 opinionCompargTr. 118)with (Tr. 104) Dr. San
San Yu added that Dr. Gillotk April 2013 evaluation noted that Plaintiff had a normal gait
without the use of any ambulatory aides. (Tr. 118). #anSan Yu noted theprimary care
provider'sJune 2013 recordf Plaintiff' s report of episodic swelling, stiffness, and pain in hands,
wrists, shalders, lower back and knedbat ibuprofen helped alleviate the symptoms, and that
movement, standing or walking did not exacerbate symptoms. (Tr. 118).

7. Consultative Examination Report: Beau C. Jennings, D.O.

On June 12, 2014, Dr. Jennings examined Plaimiffing that there weré[m]ild

limitations in ROM of both shoulders, hips néa@nd ‘{mjoderately limited ROM of lumbar

spine.” (Tr. 498) X-raysof the spine, shoulders, and right hip were takedit was noted that
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there were no previous images for comparison. (Tr-388. Upon review of the cervical spine
x-ray,Dr. Shawn Grant, M.D. found degenerative changes in theamdcal spine. (Tr. 98-99).
Upon review of the hipxay, Dr. Michael Cross, M.D. found minimal degenerative changes of
the right hip and Sl joints, mild osteoarthritic changes, mild lumbar facebpaty. (Tr. 500).
Upon review of the lumbar spine. Dr. Cross found an enlarged right L5 transverse prdkcess wi
mild osteoarthritic change (which might be the source of3gleéd sacral pain) and mild lower
lumbar facet arthropathy, without evidence of significdiscogenic disease. (Tr. 501)pon
reviewing xrays of the shoulders, Dr. Cross found likely postsurgical changes of both AC joints
and minimalcalcific tendinosis of the left rotator cuff. (Tr. 502).

Dr. Jennings founthat Plaintiff was limited to: (1¢arrying and/or liftingcontinuously p
to ten poundsindoccasionally eleven to twenppunds (2) sitting four hours, standing two hours
and walking two hourat one time(3) sitting eight hours, standing four hours, and walking three
hours in an eighbhour work day; (4) climbing stairs and stooping occasionally, and (5) never
kneeling, crouching, or crawling. (TB08-513).Regarding ADLs Dr. Jennings opinddat
Plaintiff could: (1) perform activities like shopping; (2) travel without a companion for assistance
(3) ambulate without the aid of assistive devices; (4) walk a blockairdainablgpace on uneven
surfaces; (5) use standard public transportation; (6) climb atépg at a reasonable pace with the
use of a single hand rail; (7) prepare simple meals and feed herself; (8) qaeséoral hygiene,
and; (9) sort, handle, and use papers/files. (Tr. 513)

V. Legal Standards and Review of ALJ Decision

To receive disability or supplemental security benefits under theaAtaimant bears the
burden to demonstrate amability to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impant which can be expected to result in death or

which has lasted or can be expected to last for a continuous period of not less than 12 #2onths.
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U.S.C. 8§ 423(d)(1)(A)accord42 U.S.C. § 1382c(a)(3)(A). The Act further provides that an
individual:
shdl be determined to be under a disability only if his physical or mental
impairment or impairments are of such severity that he is not only unable to do his
previous work but cannptonsidering his agesducationand work experience
engage in any other kind of substantial gainful work which exists in the national
economy fregardless of whether such work exists in the immediate area in which

he lives or whether a specific job vacancy exists for hamwhether he would be
hired if he applied for work.

42 U.S.C. 88 423(d)(2)(A)L382c(a)(3)(B). Plaintiff must demonstrate the physical or mental
impairment‘by medically acceptable clinical and laboratory diagnostic technigd24).S.C. 88§
423(d)(3), 1382c(a)(3)(D).

Social Security regulations implementive-step sequential process to evaluate a disability

claim. 20 C.F.R. 88 404.152016.920Williams v. Bowen 844 F.2d 748750 (10th Cir. 1988)

(setting forth the five steps in detail)f a determination can be made at any of the steps that a
plaintff is or is not disabledevaluation under a subsequent step is not necesyg¥itilams, 844

F.2d at 750. The claimant bears the burden of proof at steps one throu@eéells v. Colvin

727 F.3d 10611064 at n.1. (10th Cir. 2013). If the claimasdtisfies this burderthen the
Commissioner must show at step five that jobs exist in the national economy #raba with
the claimarits abilities age educationand work experience can perform. Id.

In reviewing a decision of the Commissiofgre Court is limited to determining whether
the Commissioner has applied the correct legal standards and whetheidiua de supported by

substantial evidence&Seee.g.,42 U.S.C. § 405(g)“€ourt shall review only the question of

conformity with such regjations and the validity of such regulatidp<Grogan v. Barnhar899
F.3d 12571261 (10th Cir. 2005). Substantial evideridees not mean a large or considerable
amount of evidengebut rather'such relevant evidence as a reasonable mind might aasept

adequate to support a conclusidrRierce v. Underwoqd487 U.S. 552565 (1988) (quoting
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Consolidated Edison Co. v. NLRBO05 U.S. 197229 (1938)). The Coud review is based on the

record and the Court wilf' meticulously examine the record asvhole,including anything that
may undercut or detract from the [Administrative Law Juslgindings in order to determine if
the substantiality test has been rhédl. The Court may neither neeigh the evidence nor

substitute its judgment for that otlCommissioneSeeHackett v. Barnhay895 F.3d 11681172

(10th Cir. 2005). Even if the Court might have reached a different conclulssupported by

substantial evidenc¢he Commissionés decision stand§eeWhite v. Barnhart287 F.3d 903

908 (10th Cir. 2002).
A. Residual Functional Capacity (RFC)and Opinion Weight

Plaintiff argues that substantial evidence does not suppertAt.Js conclusion that
Plaintiff is capable of working an eighour work day by failing to account for Plaintgfsevere
pain. @l. Br. at §. Plaintiff argues that the ALJ should have adopted the RFC provided by Dr.
Jennings (Tr. 50813) who, in June 2014opined that Plaintiff could stand no more than four
hours in an eighhour workday as opposed to the RFC adopted by the ALJ who conchated
Plaintiff could stand and/or walk six hours in an eigbtur work day(PI. Br. at 56). Plaintiff
argues that theALJ conveniently used an RFC that included light work because to find that the
Plaintiffs RFC was sedentawould mean that the Plaintiff was disabled either by virtue of the
Grid Regulations or my using the Grid Regulations as a framewdtk.Br. at §. Plaintiff also
acknowledges that tH&\LJ's RFC is based on an RFC that was provided by two physicidns w
the State of Oklahoma Disability Determination Division.” (PI. Br. at § (citing the April 2013
opinion of John Vorhies Jr., M.D. at Tr.-987 and the August 2013 opinion of S&an Yu,
M.D.) (Tr. 109121). Plaintiff argues“[tlhere is no edence in the record of thggency]
physicians’credentials. Pl. Br. at 7.Plaintiff argues thatthe ALJ in effect ignored the RFC

findings of Dr. Jennindgsand that Dr. Jenningsune 2014 opinion should have outweighed those
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of the norexamining agency opiniorf3l. Br. at7-8. Plaintiff also argues that it is confusing for
the ALJ to adopt parts of Dr. JennirigBndings, particularly that the ALJ finds greater foot
limitations and also finding less limitations regarding the ability to stand and krthead those
opined by Dr. Jennings. PI. Brief at 9.

The Court does not see the contradiction that Plaintiff argues regarding tlod ®&Qing
and/or walkng six hours in an eigktour work day when Dr. Jennings found that Plaintiff was
able to stand four hours and walk three hours in an-eigint work @y. (Tr.509). In other words,
Dr. Jennings found that Plaintiff could stand and/or walk seven hours in arheighivorkday
and the RFC is more generous to Plaintiff than the limitations opined by Dr. Jenibmgs.
Jennings’examination noted[m]ild limitations in ROM of both shoulders, hips, nécknd
“[m]oderately limited ROM of lumbar spirfe(Tr. 498).Dr. Jennings indicated that Plaintiff did
not need a device to assist with ambulation. (Tr. 509). Although Plaintiff arquegeater weight
shouldbe afforded to Dr. Jennings since he examined Plaintiff, nothing in the record stigagests
Dr. Jennings reviewed any treatment records and the sole source of medicalwéstdrgm
Plaintiff's reports. (Tr. 49%28). Dr. Jennings does not explain atecto medical findings in
support otis opinion. (Tr. 508-13).

Moreover, Plaintiff fails to addes Dr. Gillocks examining opiniongrom March 2011,
April 2011, July 2012, October 2012qdApril 2013.(Tr. 38486, 43738, 44549, 455462). The
ALJ reasonably allocated weight to the agency doctopsnions wherein they thoroughly
reviewed the record and Dr. S&an Yu gave weight to the examining opinions of Dr. Gillock
See20 C.F.R. 88 404.1527(e)(2)(i), 416.927(e)(2)(i) (effective from August 24, 2012 to March
26, 2017) (norexamining consti&nts are highly qualified . . medical specialists who are also
experts in Social Security disability evaluatiprPlaintiff does not direct the Court to evidence

demonstrating significant deterioration syfmptoms following the opinions of Drs. Vorhies and
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SanSanYu; as such a showing would lend support to the possibility of an ALJ reachingrawaliff

conclusion.Seg e.g.,Decker v. Chater86 F.3d 953, 9585 (10th Cir. 1996) (discussing the

relevanceof significant deterioration following evidence demonstrating Plaistifibility to

work); Boswell v. Astrue, 450 F. App 776, 778 (10th Cir. 2011) (affirming decision where ALJ

correctly observed there was no objective evidence Plagntidinditiort significantly worsenet);

Tarpley v. Colvin, 601 F. Apgg 641, 644 (10th Cir. 2015) (rejecting claimargument the ALJ

gave too much weight to the state agency physgiapinion, who did not review later treating
physician opinions, concludirfigothingin the later medical records . . . [demonstrates] a material
change in [the plaintif§] condition would render [the state agency physisjanpinion stalé).
In this case, as the ALJ thoroughly reviewed the record and properly chaeattelaintiffs
symptoms and functional limitations, substantial evidence supports the @&ntkisions.

With regard to Plaintifs argument that the ALJ determined an RFC of light work with
limitations to wrongly avoid sedentary so that Plaintiff would be disabled in the gridSotheis

persuaded by the Tenth Circuit in Anders v. Berryhill, 688 F.’App4, 52622 (10th Cir. 2017).

In Anders, the Tenth Circuit reasoned:

We first disagree that the exertional component of the’ AIRFC finding is
equivalent to sedeary work. Certainly, the lifting limitation is in line with that of
sedentary work, whichinvolves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles like docket files, ledgers, and small’tools
20 C.F.R. 8 404.1567(a). And the ALJ did state Andetddsit for as much as six
hours, which is consistent with sedentary w@&eSSR 8310, 1983 WL 31251,
at *5 (1983) (explaining that in sedentary wofkjtting should generally total
approximately 6 hours of ant®ur workday). But the ALJ also found Anders
could stand and walk for 6 hours of ah@ur workday . . .See idat *6 (explaining
that"the full range of light work requires standing or walking, off and on, for a total
of approximately 6 hours of ant®urworkday. Sitting may occur intermittently
during the remaining tinig; cf. SSR 8312, 1983 WL 31253, at *4 (1983) (stating
that although most light work involves prolonged standing, an ALJ should consult
a VE“[i]n cases of unusual limitation of ability gt or standl). Thus the ALJ
RFC was for light work, albeit not the full range of light work.

Because Anders RFC was for a limited range of light work, it fell between
grid rules for light and sedentary work directing opposite conclusions: Anders
would be disabled under the applicable sedentarsk rule, 201.10, but not under
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the applicable lightvork rule, 202.11. In that circumstance, the ALJ was required
to determine the degree to which Andsrspecific limitations eroded the
occupational base fdight work. See idat *2. In easy cases, an ALJ might be able
to make that callSee id But “[w]here the extent of the erosion of the occupational
base is not clear, the adjudicator will need to consult a vocational resddrce.

Anders 688 F. Apfx at 520-22(emphasis removed from originalh this instance, the ALJ
presented the VE with a hypotheticdlsedentary and lighvork with limitations that included,
inter alia, lifting and/or carrytwenty poundssitting six hours in an eighbhour workday with
normal breaks; stamty and/or walkingsix hours in an eighhour workday;slight fine motor
limitations; postural limitatiog no reaching overhead amdcasionalreaching over shoulder
level simple, repetitive and wine work, with a slightlimitation in contactvith the publi¢c and
contact withthe publicto be bref and cursory(Tr. 8791). The VEidentified cashier positions
with areduced availability ofobs byfifty percent. (Tr. 91 The VE also identified checker and
sampler positionsand grinding polishing positiong/ithin the light work categoryspecific
vocational preparation (SVMvel two?2 (Tr. 91-92). The VE testified that a hypothetical of an
individual with Plaintiff's age, education, and work history with an RFC of ligbtk and
enumeratedimitations still allowed fora sufficient number of jobs in the national econoiiBee

Tr. 91-92).The Court finds that the RFfor light work with limitations was not the equivalent of

a sedentary RFEQVioreover, the ALJ properly developed the vocational testimony, and thus,
substantial evidence supports the RFC findiggeAnders 688 F. App’x at 52622. The ALJs

RFC andallocation of weight toite medicabpinionsis supported by substantial evident@ur
review of the record indicates that the ALJ’s question adequately included thé&dinsitdat she
found were supported by the medical record. That record, along with the VE’s testimony on

existing jobs, provided substantial evidence to support thé'sAstepfive determination.”

3 An SVPof one ortwo correspondso unskilled work.SocialSecurityRuling (SSR)00-4p, 2000
WL 1898704 at*3. “Unskilled work is work which needsittle or no judgmento dosimpleduties
thatcanbelearnedonthejob in ashortperiod oftime.” 20 C.F.R. § 404.1568(a).
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Talamantes v. Astryg70 F. App’x 955, 959 (10th Cir. 201@eealsoVigil v. Colvin, 805 F.3d

1199, 1204 (10th Cir. 2015); Richards v. Colvin, 640 F. App’x 786, 790 (10th Cir. 2016).
B. Credibility

Plaintiff arguesthat although pursuant tcSSR 967p the ALJ“must consider all seven
enumerated factors in determining credibility of Plaintifie ALJ merely made ‘&onclusory”
credibility finding. PI. Br. at 1011. However, Plaintiff failed to enumerate what specific material
evidence the ALJ failed to address that would necessitate changing the outcomeeoisiba.d
Plaintiff argues that since the hearing was held on April 8, 281d the function reports were
prepared in February 2013 and July 2013, the ALJ erred in relying on such reportPRamaéf s
problems with her pain are progressive and it is reasonable to believettetivities of daily
living could change for the worse from February 2013 to April 20R4.Br. at 12. Plaintiff fails
to direct the court of any evidence of deterioration between February 2013 and Aprdr0Dr.
JenningsJune 2014 examination and opinion does not demonstrate a significant deterioration of
symptoms regardinBlaintiff’'s range of motion of joints, mobility, and ADLs. (Tr. 498-513).

Where a medically determinable physical or mental impairment that could relysbaab
expected to produce the individigbpain or other symptoms, however, the severity of which is
not substantiated by objective medical evidence, the ALJ must make a dxefiifaing on the
claimants subjective statements. SSR-8b (effective from July 1996 to March 2016 and
superseded by SSR-Bp). The credibility finding must be based on a consideration of the entire
case record, considering several factors in totality. SSRp9@0 C.F.R. 88 404.1529, 416.929
(version effectie from June 2011 to March 2017y his, however;‘ does not require a formalistic

factorby-factor recitation of th evidence . . . [s]o long as the ALJ sets forth the specific evidence

4 Plaintiff argues that theé. . . ALJ erred in that he failed to consider the Plaistiftrong work
record in his credibility findings.Pl. Br. at 13. However, Plaintiff does not cite any law thaald
support a finding of reversible error.
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he relies ofi in evaluating a claimalg subjective complaint®oppa v. Astrue, 569 F.3d 1167,

1171 (10th Cir. 2009) (quoting Qualls v. Apfel, 206 F.3d 1368, 1372 (10th Cir. 200@yaluate

the ‘intensity and persistentef Plaintiff's alleged impairment, sections 404.1529(c), 416.929(c)
enumerate the factors that the ALJ is to consider in totality. There isrectist between what an
adjudicator must“consider” and what the gddicator must “discus$ in the disability
determination.See SSR 968p; seealso SSR 0603p (explaining that tdconsider” means to
provide explanation sufficient for a “subsequent reviewer to follow the adjudgagasoning;

See alscClifton v. Chaer, 79 F.3d 1007, 10020 (10th Cir. 1996) (explaining althougan ALJ

is not required to discuss every piece of evidénoe must discus&he evidence supporting his
decision . . . uncontroverted evidence he chooses not to rely upon, [and] significabdyive
evidence he rejecs Under the headirfgevidence ConsidereédRuling 968p enumerates several
types of evidence t&consider,” while under the headintNarrative Discussion Requiremerits,
there are narrower requirements of what an ALJ shiadiktuss. SeeSSR 968p. While an ALJ
must“consider”all of the evidence, the ALJ needs only to discuss sufficient evidence to support
eachconclusion, resolve any inconsistencies in the evidence as a whole and, set fgithala lo
explanation of the effects of the symptoms, on the individuability to work.SeeSSR 968p.
The ALJ is not required to recite everything in the evidence; ratiherALJ must discuss the
relevant evidence that demonstrates Plaistitibility to work and‘significantly’ probative
evidence to the contrareeSSR 968p. This Court will not disturb an AL$ credibility findings

if they are supported by substantial evidence becduapedibility determinations are peculiarly

the province of the finder of fattCowan v. Astrue, 552 F.3d 1182, 1190 (10th Cir. 2008) (citing

Diaz v. Secretary of Health & Hum&yvcs, 898 F.2d 774, 777 (10th Cir. 1990)).

Plaintiff does not address thetdlity of the evidence includingepeated examinations

wherein physicians observed that Plaintiff had a normal gait, nearly full range @nmatid
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walked without the need for ambulatory devices and expert medical opinions which sheport t
ALJ’'s conclusionThe ALJ extensively reviewed and accurately summarized the totality of the
relevant evidence through the date of the decision.34438). As explained abovethe ALJ
reasonably relied on Dr. Gillotkexamining opinions from March 2011, April 2011, July 2012,
October 2012, and April 2013 (Tr. 386, 43738, 44549, 455462), Dr. Vorhies’ April 2013
opinion (Tr. 98104), Dr. SarSan Yus August 2013 opinion (Tr. 160921), and Dr.Jennings’
June 2014 opinion (Tr. 49813).Drs.Vorhies and Sai$an Yu, reviewed the evidence upAoril

2013 and August 2013, respectively, and opined the severity of Plaimtifbairmentsvere still
compatible vith the ability to perform light work with additional limitations. (Tr.-284, 109
121).Moreover, Dr. Jenningslune 2014 opinion does not substantively contradict the opinions
of Drs. Vorhies and San-San Yu.

Plaintiff fails to meet her burden in demamasing reversible errarSeeVititoe v. Colvin,

549 F. Appx 723, 72930 (10th Cir. 2013) (citing_Shinseki v. Sanders, 556 U.S. 396,1809

(2009) ([T]he burden of showing that an error is harmful normally falls upon the party attacking
the agencls detemination.”). Based on the foregoing, substantial evidence supports thes ALJ
credibility determinationSeeSSR 967p; 20 C.F.R. 88 404.1529, 416.929.

C. Hypothetical to Vocational Expert

Plaintiff also argues the ALJ erred in relying on the VE's testimocgauee it was based

on a hypothetical question that did not include all of the limitations in Dr. Jennings’ opiniah, whi
Plaintiff characterizes as a “sedentary” RFC assessment. (Pl.’s Br. at 14). As discusseti@bove, t
RFC’s light work provision is not contradicted by Dr. Jennings’ opinion and is supported by
substantial evidencén this instance, the Vocational Expert (“VE”) hypothetical mirrors the RFC
and because the Court finds the RFC is supported by substantial evidence, there it would be

redundanto address the accuracy of the hypothetical which mirrors the &eQrso v. Colvin
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658 F. App'x 418, 4221 (10th Cir. 2016) (finding unpersuasive argument that hypothetical
guestions to the VE were improper wherelgpotheticalquestions were appropriately based on
the RFC assessment, which was deemed supported by substantial evideategrford v.
Barnhart 399 F.3d 546, 554, n. 8 (3d Cir. 2005) (“objections to the adequacy of hypothetical
guestions posed to a vocational exmdten boil down to attacks on the RFC assessment itself”).

CONCLUSION

For the reasons set forth above, the CBHNIES Plaintiff's appeal andAFFIRMS the
Commissioner’s decision in this case.

SOORDEREDonMarch29, 2018.

—_— 2

_—
Gerald B. Cohn
United States Magistrate Judge
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