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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

DAVID P. HAYES, TRUSTEE FOR )
THE PAUL B. HAYES FAMILY )
TRUST, DATED APRIL 30, 2010 )

Plaintiff, Casd\o. 16-CV-00615-JED-FHM

V.

DAVID L. BERNHARDT, in his
official capacity as Secretary of the )
United States Department of Interfor; )
UNITED STATES BUREAU OF )
INDIAN AFFAIRS; DARRYL )
LaCOUNTE, in his official capacity as )
the Director of the United States Bureau )
of Indian Affairs; WARRIOR )
EXPLORATION & PRODUCTION, )
LLC; PERFORMANCE GROUP, LLC, )

)

Defendants. )

~ — N N

OPINION AND ORDER

Before the Court is the Second MotionQesmiss (Doc. 22) filed by defendants
Warrior Exploration & Produon, LLC and Performance Gup, LLC (the “non-federal
defendants”y. The Court considered the plaintiff's response (Doc. @fgndants’ reply

(Doc. 26), and arguments at the hearing cotetlion the motion.In their dismissal

! Effective April 11, 2019, David L. Bernhardebame the Secretary of the Department of
Interior. Pursuant to Federal Rule of Civil Procedure 258#cretary Bernhardt shall be
substituted as the defendant in place of the @#amretary of InteriorLikewise, Darryl LaCounte

is now the Director of the Bureau of IndiAffairs and is substituted for his predecessor.

2 The non-federal defendants adopted teanlier dismissal motion, Doc. 145
Doc. 22 at 1-2).
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motion, the non-federal Defendants requesiniisal based upon three separate grounds.
First, they argued that a ruling wdube improper while a similar cad¢ayes |, Case No.
14-CV-495-GKF-PJC, was on appeal. Secahdy contend that the Osage Minerals
Council (OMC), which is the Bsor and the entity that isgielly authorized to make
decisions regarding the mineral rights whichlthméted States holds inust for the benefit
of the Osage Tribe, is a reqedl and indispensable party wimay not be joined due to its
sovereign status. Third, they aegtinat Hayes does not have standing.
l. Background

The plaintiff, David Hayesbhrings this case under the Administrative Procedures
Act (APA) seeking judicial review of the Buae of Indian Affairs’ (BIA) approval of oil
and gas leases and associateling permits affecting regbroperty owned by Hayes in
Osage County. Hayes allegeattthe BIA’s approval of the gse and permits violated the
National Environmental Policy Act (NEPA).

Hayes is the owner of approximately 4&é&es of land locateih Osage County.
He lives on this land with his ¥&@ and daughter. The propeigydivided into three different
tracts. On February 16, 201the Osage Nation, which conisdhe mineral rights to the
land, entered into a leasee@dse 22411) with Chaparral étgy, LLC that covered Tract
One. This lease was approved by the Supsrdent of the Osage Agency within the BIA,
which manages the Osage Nation’s mineraltest&€haparral submitted Applications for
Permit to Drill (APDs) for sixwells and one salt water gigsal well pursuant to Lease
22411. All of these wereparoved by the BIA, and the piiff alleges that the approval

was made without eoplying with NEPA.



The OMC and Chaparral also entered into a lease (Lease 22770) covering Tract
Two. This lease was approved February 6, 2013. Chapal submitted APDs pursuant
to Lease 22770, which were all approveyl the Osage Agency on April 29, 2014.
Chaparral submitted an amended APD for eredl (Black Dog’s Band #2-36). The
amended APD moved the well a hundred feethe west. The amended APD was
approved by the Osage Agency on June 0142 The plaintiff alleges those approvals
were in violation of NEPA.

In 2014, Hayes filedHayes | in order to challenge lase 22770 and the drilling
permits under NEPA. Whilelayes | was pending, Chaparral begaarketing the leases.
Lease 22411 and 22770 were purchasedoorabout August 31, 2015 by Warrior
Exploration. On or about $eember 1, 2015, ChaparralichWarrior Exploration entered
into an Interim Operating Agement designating Performar@eup, LLC as operator of
the Leases. Performance has been working the wells on Hayes’s property. People come
onto Hayes's property almostery day to check the wells amdme three or four times a
week to pick up oil. New wells havecently been staked on Hayes’s property.

In Hayes |, Judge Frizzell denied¢fOMC’s motion to dismiss based upon the case
proceeding without an indispensable party amdjticlge ruled in favor of the plaintiff on
the merits. The OMC appealed the denialt®idismissal motionand the United States
appealed Judge Frizzell's decision on the mekithile the appeals were pending, the BIA
vacated the approvals of Led$es. 22411 and 22770, but rctively approved the leases
pursuant to a new analysis. The United Sttites voluntarily dismissed its appeal on the

merits, and the OMC moved to dismiss its a@s moot. The Tenth Circuit granted the
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OMC'’s request to dismiss its appeal as mawd remanded the case to the district court
with directions to vacate its previous orgsl®en the merits. The Tenth Circuit determined
that, because the BIA had redantively approved the leasesbd on a new NEPA analysis,
the original approval was superseded, and so the case was moot.

In this case, Hayes claims that the approval of the leases and of the wells violated
NEPA. He further argues that there aréaiencies in the Progammatic Environmental
Assessment for Leasing Aciiles (Leasing PEA), Finding oNo Significant Impact
(FONSI), and Determination of NEPA Adequd®NA), which the BIA used to justify its
decision to retroactively approve the leases.

I, Discussion

A. Hayes | has been decided.

The non-federal defendants previously athtieat the case should be dismissed or
stayed pending the appealHdyes|. HoweverHayes| has now been decided. The Tenth
Circuit determined that, because the BIA hetloactively approved the leases based on a
new NEPA analysis, the original approvalsrsuperseded, and so the case was moot. The
defendants represent that tHest argument for dismissal is no longer applicable and they
no longer wish to pursue that argument.céwingly, the Court Wl not further consider
that argument.

B. Rule 19 analysis

Under Rule 19 of the Federal Rules ofiCiRrocedure, a party is an indispensable
party if “(A) in that person’s absence,etltourt cannot accord complete relief among

existing parties; or, (B) that person claimsiaterest relating to the subject of the action
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and is so situated that dispagiof the action in the persore®sence may” either “(i) as a

b1}

practical matter impair or impede the persabsity to protect the intest; or,” “(ii) leave

an existing party subject to a substantisk rof incurring doublemultiple, or otherwise
inconsistent obligations becauskthe interest.” Fed. R. Civ. P. 19(a)(1). A party who
fulfills either (A) or (B) is thusa required party and must be jethif feasible. “The inquiry

.. . is mainly one of prejudice.Gricev. CVR Energy, Inc., 921 F.3d 966, 969 (10th Cir.
2019). “If ‘one or more parties will be unfi prejudiced by dismissing’ a defendant, the

‘court must dismiss the case in itstiegty for lack of jurisdiction.” Id. (quoting
Ravenswood Inv. Co., L.P., v. Avalon Corr. Servs,, 651 F.3d 1219, 1226 (10th Cir. 2011).

Where a required party cannot be joindte court must determine whether, in
equity and good conscience, the action should proceed among the existing parties or should
be dismissed.” Fed. R. Ci¥. 19(b). The non-federdefendants argue that the OMC
fulfills both criteria (A) and (B) under Rule (#®(1) and is a requideparty without which
this case should not proceed.

1. OMC isarequired party.

Here, because the OMC is part of thea@¥sNation, and thus possesses sovereign
immunity, its joinder is not feasible. Tk@ourt will therefore consider whether the OMC
IS a required party and, if so, whether indispensable. The noneleral defendants argue
that the OMC has an interest in this céseboth economic ahsovereignty reasons,
rendering it a required party. First, they adhat it “is a fundamental principle that ‘in

an action to set aside a lease or a contrigiagies affected by the determination of the

action are indispensable.(Doc. 14 at 5, citingicarilla Apache Tribe v. Hodel, 821 F.2d
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537, 540 (10th Cir. 1987)). eSond, they argue that the MC has collected value from
the leases at issue here, performed and pthgaeernment functions in reliance thereon,
and its members have survived in part fithim operations for over OG/ears. The OMC'’s
interests related to this action are significansistent, and predictable.” (Doc. 14 at 6).
Also, they argue that invalidating “these leaswill necessarily disrupt the flow of the
royalties, taxes, employment incomes, aednomic multiplier effect benefits the OMC
will otherwise realize.” (Docl14 at 8). Furthermore, &g argue that the OMC has a
sovereignty interest because this “litigeti threatens to impair the OMC’s sovereign
capacity to negotiate contracts and, in gen&vajpvern the Osage Mineral Estate.” (Doc.
14 at 7).

In response, Hayes argues that the OMC will not have its interests impaired for two
reasons. First, he argues that “a proposed lease is legally ineffective until such time that
the Superintendent complies with NEPA andviies a valid approval. . . . Accordingly,
this lawsuit does not infringepon the OMC'’s right to negotiate, sign or submit the
proposed lease for approval.” (Doc. 25 at 8gcond, Hayes argu#sat the cases cited
for the OMC being a required party do not gppécause none “of those cases involves a
split mineral estate with an innocent landowwep is not a party agsignatory to the lease
or contracts. . . . None of the cases citedhas weighed the allegedvereign interests of
the tribe against the rights of the innocent landerw’ (Doc. 25 at 6). He also argues that
one of those cases in particul®epublic of the Philippines v. Pimentel, 553 U.S. 851

(2008), is distinguishable frometiacts in this cadeecause it did not involve a claim under



the Administrative Procedures Act, had no otberty who could represent the interests of
the absent party, and involvéte possibility of aralternative forum. (Doc. 25 at 7).

Under the facts, the OMC has an interdtt renders it a required party. The
standard under Rule 19(a)(1)(E¥erences only “an interestiaging to the subject of the
action.” Although a decision in favor of Has/@ould not technically invalidate the leases,
the result is essentially the samiEhe OMC has an interestseeing that the leases are not
only upheld but also allowed to be in fuffext. A decision invalidating the approval of
the leases would certainly “as a practicakterampair or impede” the OMC'’s ability to
protect its interests in seeing the leases carried out.

Additionally, although Hayegoints out differences betwe#re cases cited in favor
of the OMC having an intereaind being required and the cagehand, this court finds
those differences to be irrelevant, at ldastelation to whetheor not the OMC has an
interest. The rule established thypse cases, that a partyatgontract or lease is required
when a contract or lease could be invalidaprdsumably still applEewhen an “innocent
landowner” seeks potential invalidation. Tékere, this court sees no reasons why cases
like Jicarilla Apache Tribe, 821 F.2d 537, shoultbt apply. Furthermore, Rule 19(a)(1)(B)
makes no reference to a weighing of intere$tse only question undérat rule is whether
the OMC has an interest or noiot whether Hayes’s own interest outweighs that of the
OMC. The OMC is a required pg based on the foregoing.

Even if the OMC would ordinarily be remed, the Tenth Circuit has held that a
tribe is not required to be a party if the goveantal defendants have an interest that is

“substantially similar, if not idental, to the Tribe’s interests.Kansas v. United Sates,

7



249 F.3d 1213, 1227 (10th Cir. 2001). Thereftine Court must detaine whether or not
the interests of the BIA are subdiatly similar to that of the OMC.

The movants argue that the BIA canngiresent the interests of the OMC because
the United States does not have the same stteire maintaining Osage sovereignty or in
the economic development of tkisage reservation. They cifmterprise Management
Consultations, Inc. v. United Sates ex. rel. Hodel, 883 F.2d 890, 894 Qth Cir. 1989). In
that case, the Tenth Circuit held that a “Tribe’s interest imeits sovereign right not to
have its legal duties judicially determinediaut consent is antarest which the United
States’ presence in this suit cannot protect. ¢&se is therefore distinguishable from those
in which the United States inites suit on behalf of a tribe and adequately represents the
tribe’s interest as a plaintiff. . a situation which does notpircate the tribe’s right not to
be sued without consent!d.

Movants further argue that the United $t&atloes not share an economic interest
with the OMC and that their ierests are in conflict with orenother. They argue that it
is the OMC'’s lease, the OMC'’s mineral righasd the OMC'’s revenue that is threatened
by this lawsuit, not those of the United StatEarther, they argue thtere has been more
than fifteen years of conuous litigation between the ed States and the OMC over
management of the Osage Mineraldis and related regulatory issues.

In response, Hayes contends that the dn8&ates does have substantially similar
interests. He makes two arguments as to whiyst, he argues that “the salient issue in
this case is the propriety tife Superintendent’s decisiondpprove the lese and drilling

permits.” (Doc. 25 at 7). Since the Supemdent is a governmeafficial, Hayes argues
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that the United States shatee OMC'’s interests. Second, y¢& argues that, as the trustee
of the Osage Mineral Estategetbinited States has a legal oblign to represent the OMC'’s
interests.

It does not appear that the United Statas represent the OMC in this case. The
Tenth Circuit has held iManygoats v. Kleppe, 558 F.2d 556, 55810th Cir. 1977), that
the federal government will generally be aadequate representative of a tribe in a NEPA
case because the government must “furtreenditional objectives declared by NEPA,” but
the “national interest is not necessarily coincidental with thedst®f the Tribe.” As this
is a NEPA case, it does not appear that thedrstates cannot fully represent the interests
of the OMC. Accordingly, the OMG@ a required party under Rule 19.

2. OMC cannot bejoined

Ordinarily, upon finding that a party isqe@red, a court will order the party to be
joined to the case. Howavdahe OMC has sovereign immityy such thatt cannot be
joined in this suit. No party disputes this.

3. The case should proceed in equity and good conscience

If it is not feasible to joina required party, Rule 19(b) instructs the court to
“determine whether, in equity and good adeace, the action should proceed among the
existing parties or should be dismissed.” Hawtors are to be congkd: “(1) the extent
to which a judgment rendered in the persaibsence might prejudice that person or the
existing parties; (2) the extetat which any prejudice coulzke lessened or avoided by: (A)
protective provisions in thridgment; (B) shapinghe relief; or (C) other measures; (3)
whether a judgment rendered in the persabsence would be adequate; and (4) whether
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the plaintiff would have an adequate remedyé action were dismissed for nonjoinder.”
Fed. R. Civ. P. 19(b). The rutimes not assign relative weightghese factors. Therefore,
how much importance to assigndach factor in any particular case is a determination to
be made by the court.
a. Potential prejudiceto OMC
The Tenth Circuit has held that “th@rejudice inquiry under Rule 19(b) ‘is
essentially the same as the inquiry under RAI@) . . . into whether continuing the action
without a person will, as a practical mattenpair that person’s ability to protect his
interest.” Davis ex rel. Davis v. United Sates, 343 F.3d 1282, 1291 (10th Cir. 2003),
citing Enter. Mgmt. Consultants, 883 F.2d 890, 894. 4 (10th Cir. 1989). Continuing the
case could impair the OMC’s abilitg protect its interest.
b. L essening or avoiding preudicetothe OMC
Hayes argues that if “the Court wereinvalidate the Superintendent’s approvals,
the Court could remand to tkisage Agency for further preeding to permit the Agency
to conduct the necessadEPA analysis in order to provide a valid approval.” (Doc. 25 at
9). Hayes argues that this factor therefrpports proceedingl’he court agrees.
C. Possibility of an adequate judgment
The Tenth Circuit has heldahthis “factor is intendetb address the adequacy of
the dispute’s resolution. The concern underlying this factor is not the plaintiff's interest
‘but that of the courts and the public in cdetp, consistent, and efficient settlement of

m

controversies,’ that is, the ‘public stake ittkeg disputes by wholes, whenever possible.
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Davisexrel. Davis, 343 F.3d 1282, 1293, citirRyovident Tradesmens Bank & Trust Co.
v. Patterson, 390 U.S. 102 (1968).

The non-federal defendangsgue that this factor supports dismissal because the
OMC would not be bound by treurt’s decision. Hayes argues that a judgment related
to the propriety of the Superintendent’s aps would be sufficient to resolve this
dispute. Hayes further argues movants faiedrticulate any possible further litigation.

That the OMC would not beolind by the decision of thiart is not relevant when
the relief Hayes is seeking concerns actiohthe named defendants. The OMC having
an interest in this case does not change Hayes is seeking relief only from named
defendants. Further, that the OMC has a sayefeinterest is onef the factors which
must be weighed by this cdaunot an automatic indicatioaf the need for dismissal.
Finally, Hayes correctly notes that no furtipessible litigation habeen identified by the
non-federal defendants. For teesasons, this court finds thhe third factor supports the
case proceeding.

d. Lack of an adequateremedy if the case wer e dismissed

If this case is dismissed, Hayes will han@ other means to allenge the alleged
NEPA violations. Movants arguhat Hayes not having an adate remedy if this case is
dismissed is a less important factor thandgtweereignty of the OMC. Even assuming the
court accepts this argument, it does not chahgefact that Haye lacks a means for

adequate remedy, so this fachyritself supports proceeding.
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e. Thefactorsoverall

Considering the foregoing factors, tli&ourt finds that, in equity and good
conscience, the action should proceed amibreg existing parties. Such a finding is
consistent with the TentCircuit's holding inManygoats, 558 F.2d at 558. The relevant
facts inManygoats bear similarities tahe facts here. IManygoats, seventeen members
of the Navajo Tribe sought &njoin the performance of a mining agreement between the
Navajo Tribe and Exxon Corporation. The agnent had to be approved by the Secretary
of the Interior, and the members based thkirm on the alleged inadequacy of the EIS
required under NEPA. The Tenthrcuit reversed the district court’s decision to dismiss
the case. The Tenth Circuitrecluded that “[d]ismissal of éhaction for nonjoinder of the
Tribe would produce an anomalous result. dde, except the Tribe, could seek review of
an environmental impact statement covering $icgnt federal action relating to leases or
agreements for development of natural resaimelndian land. . . . We find nothing in
NEPA which excepts Indian lands fnonational environmental policy.l'd. at 559.

The reasoning dflanygoats is applicable here. Althah the OMC has an interest
in the validity of the leasest still remains that Hayes seeking relief against the
government, not the OMC. Hayes seeks onlytalidate the approvaf the leases, not
the leases themselves, and Hay®uld be left without an aduate remedy if this action
is dismissed. In equity and good conscience, this action should not be dismissed, but

should proceed.
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C. Standing

The non-federal defendants further argue tih@tcase should lbsmissed for lack
of standing, for the reason that Hayes’s gneeaallegedly does not fall within the zone
of interests protected by theasitory provisions ahHayes has allegedly failed to allege
an injury in fact. (Doc. 14 d5). NEPA itself “does notomtain a private right of action
for those seeking to enforce its procedural requirements, [so] a plaintiff must rely on the
Administrative Procedures Act as the basigha] action and, therefore... a plaintiff must
establish [that he] is ‘adversedyfected or aggrieved . . . withthe meaning of a relevant
statute.” Committee to Save the Rio Hondo v. Lucero, 102 F.3d 445,48 (10th Cir. 1996),
(quotingLujan v. National Wildlife Federation, 497 U.S. 871, 883 (1990)).

The non-federal defendants argue that “Hayesely alleges that his real property
has been ‘affected.” (Doc. 14 at 15). Thegue that this is insufficient because Supreme
Court precedent requires plaintiffs to stat‘iajury in fact.” In response, Hayes argues
that the “injury caused by a violah of NEPA is the increasedki of actual, threatened or
imminent environmental harm.” Doc. 25 at 12.

The increased risk of environmentarm due to uninformed agency decision-
making in and of itself constites an injury. The Supreme @ohas held that the “injury
of an increased risk of harm due to an ag&uninformed decisiors precisely the type
of injury NEPA was designed to prevent. Thusder NEPA, an injury of alleged increased
environmental risks due to agency’s uninformed decisionaking may be the foundation
for injury in fact under Article 11l.” Rio Hondo, 102 F.3d at 448-449. Citirfgo Hondo,

the Tenth Circuit has held thah “injury under the NEPA results ‘not from the agency’s
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decision, but rathdrom the agency’s uninformed decisionmakisg][”” Serra Clubv.
U.S. Department of Energy, 287 F.3d 1256, 1265 (10th Cir. 2002).

The analysis does not “require the pldfrito show with certaity, or even with a
substantial probability, the salts of agency action.Rio Hondo, 102 F.3d at 452. Hayes
has identified several ways in which hioperty could be harmededuced air quality,
reduced water resources duetheir need in drilling, soil erosion, harm from hydraulic
fracturing, earthquakes causedHhygdraulic fracturing, and further contribution to climate
change. (Doc. 47 at 18-23). Finally, a plaintiff must show thahttreased harms injures
his concrete interests. Hies so “by demonstrating eith@&rgeographical nexus to or
actual use of the site of agency actiofiérra Club, 287 F.3d at 1265. Given that the site
of agency action is Hayes’s own property clearly fulfills this requirement. Hayes has
standing.

1. Conclusion

For the foregoing reasons, the dissal motion of Warrior Exploration &
Production, LLC and Performaa Group, LLC (Doc. 22) idenied. Due to the passage
of time, the parties shallé a joint status report Byovember 30, 2020 to inform the Court
of any developments or autlitegs that may not have beerepiously provieétd. The Court

will thereafter determine thmerits of the APA claim.

SO ORDERED this 2nday of November, 2020.

@a@@mm

fDOWDELL. CHIEF JUDGE
D STATES DISTRICT COURT
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