Smith v. Burlington Insurance Company, The Doc. 54

IN THE UNITED STA TES DISTRICT COURT
FOR THE NORTHERN DIST RICT OF OKLAHOMA

BENJY D. SMITH, )
Plaintiff, ))
VS. ) ) Case No. 17-CV-58-JHP-FHM
THE BURLINGTON ))
INSURANCE COMPANY, )
Defendant. ))

OPINION AND ORDER

Before the Court are Plaintiff's Math for Summary Judgment (Dkt. 21)
and Defendant’s Motion for Summary Judgm@kt. 25). After consideration of
the briefs, and for the reasonstsd below, Defendant's Motion SRANTED
and Plaintiff’'s Motion iDENIED.

BACKGROUND

This case centers on an insurance caye dispute. The following material
facts are undisputed. In 2013, Plaintiff Benjy D. Smith (“Smith”) obtained
commercial general liabilityinsurance from DefendanBurlington Insurance
Company (“Burlington”). ([xt. 25, at 2 (Burlington’s Statement of Undisputed
Facts, No. 5)). The Burlington policy stdton its Declarations page that Smith’s
“Business Description” was a “courier service.” (Dkt. 25-5 (Burlington Policy), at

3). The Declarations werexpressly incorporated into the Burlington policy,
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stating, “These declarations togetheith the common policy conditions and
coverage form(s) and any@rsement(s), complete the above numbered policy.”
(Id.). The Burlington policy also includea “Representations” section, which
stated, “By accepting this policy, you agree: (a) The statements in the Declarations
are accurate and complete; (b) Thosdeshents are based upon representations
you made to us; and (c) We have &duthis policy in reliance upon your
representations.” Id. at 37). Smith’s policy with Burlington renewed in May
2014, extending the poligyeriod to May 2015. I¢. at 3). The Burlington policy
remained in effect through May 29, 201%d.).

Beginning in 2011, Smith operateal security service, Smith and Son
Security, in addition to the courier sew. (Dkt. 25, at 3, 5 (Burlington’s
Statement of Undisputed Facts, NG, 24)). The Burlington policy does not
reference a security business or siguservices, Smith & Son Security, the
employment of armed security guards,tloe existence of any employees. (DKkt.
25-5 (Burlington Policy)). On Februady 2015, an armed security guard hired by
Smith to provide security services atTulsa apartment complex allegedly shot
Monroe Bird [l while on duty. $ee Dkt. 21-2 (Petition irMagnessv. Sone et al.,
Tulsa County Case No. CJ-2015-02925)). Batér died from his injuries. On
August 6, 2015, Bird’'s estate brought &ilccase in Tulsa County District Court

against Smith d/b/a Smith and Son Secufity negligent hiring, retention, and



supervision relating to the shooting incident. (Case No. CJ-2015-02925 (the
“Magness Action™)).

In this proceeding, Smith seeks a @eation that Burlington has a duty to
defend and indemnify him in the MagseAction and must reimburse Smith’s
defense costs incurred defending himselthe Magness Action. Burlington has
now filed a Motion for Summary Judgmen(iDkt. 25). Smith filed a Response in
opposition (Dkt. 27), and Burlington filedReply (Dkt. 31). Smith also has filed a
Motion for Summary Judgment with respdact Smith’s clam for declaratory
judgment. (Dkt. 21). Burlington fitk a Response in opposition (Dkt. 23), and
Smith filed a Reply (Dkt. 26). Both cr®snotions are now fully briefed and ripe
for review.

DISCUSSION

The Court’s task is to construeettBurlington policy, applying Oklahoma
law.! Summary judgment is appropriate wHignere is no genuine dispute as to
any material fact and the movant is entitlec judgment as a rtar of law.” Fed.

R. Civ. P. 56(a). A dispute is genuinetlie evidence is such that “a reasonable
jury could return a verdict for the nonmoving partyXhderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). Adt is material if it “mght affect the outcome of

1 As this action was removed on the basis of ity jurisdiction, state law applies. The parties
agree that Oklahoma law governs the dispute.
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the suit under the governing law.1d. In making this dermination, “[tlhe
evidence of the non-movant is to be belavand all justifiable inferences are to
be drawn in his favor.” Id. at 255. However, garty opposing a motion for
summary judgment may not simpiflege there are disputed issues of fact; rather,
the party must support its assertions digng to the record or by showing the
moving party cannot produce admissible evidetocgupport the fact. Fed. R. Civ.
P. 56(c). Thus, the inquiry for this G is “whether theevidence presents a
sufficient disagreement to require submisgma jury or whether it is so one-sided
that one party must prevas a matter of law.”Anderson, 477 U.S. at 251-52.
l. Burlington’s Motion for Summary Judgment

In its Motion for Summary Judgment, Bmgton contends its policy did not
cover damages for wrongful death calidey an armed employee of Smith’s
security business, and the policy exgslg limited coverageéo Smith’s courier
service business. Smith argues Burlingomnequired to provid coverage for the
Magness Action, because tipelicy was in effect at the time of the shooting
incident, and the policy does not spesafly exclude coverage for incidents
pertaining to his security business.

The Court must begin with the exprésans of the policy. When the policy
provisions are unambiguous and clear, ploécy language is gen its ordinary,

plain meaning, and the policy contract idogned so as to carry out the parties’



intentions. BP America, Inc. v. Sate Auto Property & Casualty Ins. Co., 148 P.3d
832, 835 (Okla. 2005)ps corrected (Oct. 30, 2006). The Court “may not rewrite
an insurance contract twenefit either party.”ld. (citations omitted). Moreover,
the Court cannot “impose coverage whehe policy language clearly does not
intend that a particular .. risk should be covered.I'd. at 835-36 (citingAmerican
Economy Ins. Co. v. Bogdahn, 89 P.3d 1051, 1054 (Okla. 2004)).

Here, the Burlington policy Declaratiossate that Smith is the insured for
his individual business, which is des®d as a “courier service.” (Dkt. 25-5
(Burlington Policy), at 3). Burlingtorcontends it would be unreasonable to
construe a “courier service” to includmed-security operations. The Court
agrees. The plain, ordinameaning of a “courieris a “messenger.” Merriam-
Webster Online Dictionary,at http://www.merriam-webster.com/dictionary/
couriers (last visited Mar. 15, 2018). Hléws that the plain, ordinary meaning of
a “courier service” would be a business tlransports goods or documents. As
Burlington points out, the policy does n@fer to Smith and Son, any security
business, armed security operations, oplegment of security guards. It would
be a strained and unreasonable readihigcourier service” to include armed-
security services.

In the policy, Smith agreed that “[tih&atements in the Declarations are

accurate and complete”; that “[tlhoseatements are based upon representations”



Smith made to Burlington; and that Bugiton “issued this policy in reliance upon
[those] representations.” (Dkt. 25-5, at).3Based on this agement, Burlington
argues Smith represented and agreedhisabusiness was a “courier service” and
no armed security service was mengd and therefore not covered.

The Court agrees that the plain, omMmaguous language of the Burlington
policy indicates that no armed securityvsee was covered by ¢hpolicy. It is
plain that the policy covered only Smithéeurier service, because the Business
Description in the policy described only‘@urier service.” There is no possible
reading of the “courier service” desdrgn that would cover an armed security
guard business, and Smithregd by accepting the politigat this description was
“accurate and complete.” Theserms are unambiguous and reasonably
susceptible to only one interpretation thatfavors an expansiarsf coverage to an
armed security guard businesSee Max True Plastering Co. v. U.S Fidelity and
Guar. Co., 912 P.2d 861, 869 (Okld.996) (A policy termwill be considered
ambiguous only if it is reasonably susceptitdanore than oneterpretation, and
the court will “not indulge in forced oconstrained interpretations to create and

then to construe ambiguities in imance contracts.”) (citations omittet!).

2 Because the Court finds the relevant Burlingpoticy language to be unambiguous, the Court
will not consider the other exhibits Burlingtoaksnits in support of its position: Dkt. 25-1 to
Dkt. 25-4, Dkt. 25-6 to Dkt. 25-10. Becauseese exhibits are unnecessary to the Court's
conclusion, the Court will not rule on Smith’sgaments regarding the admissibility of these
exhibits. Further, the Court denies Smith’quest to strike Burlington’s Motion for Summary
Judgment based on the inadmissibility of these exhibits.
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Further, as Burlington points out, tipelicy has a classification code of
“94099 — Express Companies,” instead af tode used for security companies.
(Dkt. 25-5 (Burlington Policy), at 14). These of the rate classification code for
“Express Companies” rather than a cddat could conceivably cover an armed
security guard business confirms that thees no intent to cover Smith’s security
business. Accordingly, Smith’s claim rfa@overage pertaining to his security
business must fail.

In his Response, Smith does not dispute that the policy language describes
only a courier business. Nor does he paomany part of the policy that would
suggest an intent to cov@mith’s armed security guard business. Instead, Smith
argues that coverage for his securitginass is required, because the policy does
not explicitly exclude such a business. First, Sméhkserts the use of the premium
classification code for “Express Compasiien the policy has no effect on the
scope of coverage affordecshder the policy, becaudiee policy lacks a “premium
classification limitation” endorsement toettpolicy. In the absence of such an
express limitation, Smith contends such limitation exists.

In support of this contention, Smitkelies on an Oklahoma Court of Civil
Appeals caseRoads West, Inc. v. Austin, 91 P.3d 81 (Okla. Ct. Civ. App. 2003).
In Roads West, an Oklahoma employee wasjured during the course of

employment. The workers’ compensatjolicy referenced aextension schedule



for calculation of premium, which statédocation 001 — lllinois Clerical.”Id. at

88. The same section included the caveat, “Entries in this item, except as
specifically provided elsewhere in this policy, do not modify any of the other
provisions of this policy.” Id. Elsewhere, the policgtated, “This policy . . .
covers all other workplaces in item 3.gtates unless you have other insurance or
are self-insured for such workplacedd. at 87. Item 3.Aprovided, “Part One of

the policy applies to the Workers CompeiwalLaw of the states listed here: All
states or as approved by lawltl. The policy defined “sta” as any state of the
United States and the District of Columbial.

The insurer argued the classificatiordedimited coverage to only lllinois
Clerical workers, and the trial court @agd. The Court of Civil Appeals reversed,
concluding:

The insurance contract . . . ddinot provide that the work

classifications defined the coveredki To the contrary, the extension

schedule itself provided the entriestire classification of operations

table did not modify any of the other provisions of the policy. The

policy stated the covered risk wakétbenefits required of you by the

workers compensation law.” It expressly recognized the
classifications were subject to audit and revision based on [the
insured’s] “actual exposures.” Acrdingly, we conclude the policy

did not limit its coverage to lllinsi clerical workers, but covered all

of [the insured’s] enrolleémployees, including Claimant.

Id. at 88. The Court of Civil Appealdted several cases from other states in

reaching its conclusiomut no Oklahoma law.



This Court read$oads West to be distinguishable from this case, because
the insurance policy at issue Roads West clearly provided that all states were
covered by the policy, and the policy statbé classification code, which stated
“Illinois Clerical,” did not modify the other provisions of the policy. Here, by
contrast, the Burlington policy not onlydludes a classification code for “Express
Services” without the limitig language included in thiads West policy, but also
includes a “Business Descripti’ of “courier service,” orthe Declarations page of
the policy. There is no conflicting or litmg language in the Burlington policy to
suggest a broader scopecoiverage was inteled beyond Smith’s courier service.
Therefore Roads West is not persuasive in Smith’s favor.

Smith further argues that the “Bness Description” on the policy
Declarations page does nanit coverage because it i3t a part of the policy
language itself. However, Smith’sgaiment ignores the plain language on the
Declarations page itself, which statéghese declarations together with the
common policy conditions and coveragerm(s) and any endorsement(s),
complete the above numbergdlicy.” (Dkt. 25-5 (Burlington Policy), at 3).
Smith’s argument also ignores the “Representations” section of the policy, which
states, “By accepting this policy, you agrda) The statements in the Declarations
are accurate and complete; (b) Thosdeshents are based upon representations

you made to us; and (c) We have &duthis policy in reliance upon your



representations.”|d. at 37). Accordingly, it is clear from the policy language that
the “courier service” descrijpn was based on Smith’s representation regarding the
nature of his business, and Smith agréeat the description was “accurate and
complete.” Smith’s failure to addresthis plain “Representations” language
undermines his argument that the Business Description has no bearing on the
intended scope of coverage.

Though Smith offers a litany of fawale quotations pulled from cases
spanning the nation, Smith does not ¢dea single case in which coverage was
required in a circumstancgmilar to the one here+e., in which the insured
sought coverage for a hosess operation that was ropletely separate and
different in nature than the businesssd&ed in the policy. By contrast,
Burlington points to a Seventh Circuit decisioWvestfield Insurance Co. v.
Vandenberg, 796 F.3d 773, 778-79 (7th Cir. 2015)—in which the court held a
business description and gealeliability schedule, combined with statements in
the insurance application, sufficed to explycestablish the parties’ intent to limit
coverage.

In Westfield, the insurance agreement’s deataons page listed the insured’s
business as “concrete constructionld. at 778. Further, the general liability
schedule explained coverageas being provided for work done “in connection

with construction, reconstruction,pa&r or erection of buildings.”ld. Based on
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these representations, the court conaudaly the construction-related business
was covered by the policy, and therefono coverage was available for the
insured’s side business chartering yacht$urther, statements made in the
insurance application that it was engagedhe construction business reinforced
the court’s conclusion that the parties dat intend to cover an accident occurring
on a yacht.ld. at 779. TheéMestfield court rejected the insured’s contention that
the policy provided coverager any and all liabilities umlss they were explicitly
excluded. The court found the “text andusture of the policies makes clear that
the parties intended to insure agairiee risks of operating a construction
company.” Id. “A policy does not need to excludi®m coverage liaility that was
not contemplated by the parties and matended to be covered under their
agreement.”Id. “To hold otherwise would requiréne parties to conjure up and
exclude explicitly any and all activities in wh [the insured] might engage. Such

a speculative exercise in hypatieals would be nonsensical.Td. at 7803 The

3 Smith attempts to distinguishestfield on two grounds. First, he asserts that, under Oklahoma
law, a classification code cannohit coverage absent a clafssation endorsement. The Court
fails to appreciate the relevance of this argumentestfield, which did not address a
classification code or endorsent. Second, Smith arguéestfield is of limited value, because
the court did not find the policy ambiguousut nevertheless relied on incorporated
representations in the insurareggplication in reaching its colusion. Because his application
was not incorporated into the Bington policy, Smith asserts theo@t here is obliged to ignore
the application in reaching its conclusion, unliéestfield. Without determining whether
Smith’s insurance application is admissibtee Court finds Smith’'s argument to form an
insufficient ground for disregardingfestfield as persuasive authority.
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Court finds theWestfield court’s reasoning and conclusion to be persuasive
authority in Burlington’s favor.

Burlington also cite€Gemini Insurance Co. v. S & J Diving, Inc., 464 F.
Supp. 2d 641 (S.D. Tex. 2006), support of its position. IrGemini, the
declarations page on the subject policgalided the insured’s business as “diving
contractor/inspections/sunvoy [si&]repair docks & vessels.1d. at 649. Further,
the insured’s business was classified, porposes of the pmium charged, as
“Diving—Marine; Inspections and pypraisal Companies—Inspecting for
Insurance or Valuation Purposes; SHRgpair or Conversion; and Carpentry
NOC.” Id. The insured sougltoverage under the poligfter it was sued for
damages arising from an abtioa and assault at a motgote rally organized by
the insured’s event production compani. at 644-45. The insured maintained
coverage was requile because there was no express exclusion in the policy from
coverage for conduct occurriref the motorcycle rally.Id. at 649. The court
looked to the policy declarations, busindsscription, and premium classification
to determine whether corage was availableld. at 649-50. The court found the
policy covered activities related only to rme survey operations, finding it would
be unreasonable to conclude the policovered “any and all activity, not

specifically excluded, when the insured nitgfed as, and descrithatself to be, a
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marine operation.”ld. at 650 The Court finds th&emini court’s reasoning and
conclusion also to be persuasaugthority in Burlington’s favor.

As in Westfield and Gemini, Smith seeks coverader a business that is
fundamentally different from the one desed in the policy andhis application.
Smith represented he was engagedaurier services, as shown on the policy’s
Declarations page. The bosss description and the premium classification code
in the Burlington policy show the partiesitent to insure only Smith’s courier
business and not a separate armed-sechugmess. Therefore, the Burlington
policy does not cover the shooting deaif Monroe Bird, which arose from
Smith’s security business.

Perhaps tellingly, Plaintiff never gistes the substance of Burlington’s
argument that the parties’ intent was itsure only Smith’s courier business.
Instead, Smith relies on arguments that the Court should ignore the policy’s plain
language, as well as proagdl arguments pertainingp the admissibility of

Burlington’s extrinsic evidete. Because the Court finttse Burlington policy is

4 Smith attempts to distinguiskemini on the ground that the Gemaufeclarations page explicitly
integrated the declarations into the policy, veaarthe Burlington policy does not. However, the
Burlington Declarations page inmes virtually identical integrain language to that presented
in Gemini. Compare Dkt. 25-5 (Burlington Policy), at 3 (“These declarations together with the
common policy conditions and coverage formgayl any endorsements(s), complete the above
numbered policy.”and Gemini, 464 F. Supp. 2d at 649 n.4T{fe Common Policy Declarations
page states as follows: These common poleglatations, and if applicable, the commercial
property coverage, the commetcigeneral liability declarations together with the common
policy conditions, coverage pan(dorm(s) and endorsements, ahy, issued to form a part
thereof, complete the above numbered policy.”).
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unambiguous as to the business coverezlCiburt need not consider Burlington’s
extrinsic evidence to conclude thatetlpolicy clearly does not cover Smith’s
armed-security business. The policyndaage itself unambiguously covers only
Smith’s courier services business. T8eurt cannot ignore this clear intent
expressed in the policy by adopting a isked interpretation that the “courier
service” policy covers any buess Smith might choose to pursue. Smith cites no
authority to support such an inequitabésult. Smith raises no genuine issue of
material fact regarding cokagge for the shooting incident or Burlington’s duty to
defend or indemnify Smith in the Maess Action. Acadingly, summary
judgment in Burlington’s favor iappropriately granted.
I. Smith’s Motion for Summary Judgment

For the reasons explained above, tlreu€ finds Burlington is entitled to
summary judgment in its favor. Inshicross-Motion for Summary Judgment,
Smith argues the Magness Action allege®waered loss, which means Burlington
Is obligated to defend and indemnifymhior the Magness Action. (Dkt. 21). As
explained above in Part |, the Burlingtpolicy did not cover losses pertaining to
Smith’s security business. Smith’s argents for summary judgment in his favor,

with the below exception, are aédsed above in Part | and denied.
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In his Motion for Summary Judgment, Smith contends that the “Who is an
Insured” provision in the Burlington policy confirms that the policy covers his
security business. The relevant section reads:

SECTION Il = WHO IS AN INSURED

1. If you are designated in the Declarations as:

a. An individual, you and your spousee insureds, but only with respect
to the conduct of a business of which you are the sole owner.

(Dkt. 25-5 (Burlington Policy), at 34).Smith reads this provision to covany
business of which he is the sole ownecluding his security business. Smith
reads too much into this provision. Bsirlington points out in its Response, this
provision plainly indicates Smith is an insured, but only with respect to the conduct
of a business, as opposed to conduct snpleirsonal life. This provision does not
vitiate or otherwise broadethe “courier service” degption of Smith’s business
on the Declarations page. Smith’s argument is not compelling.

Accordingly, the Court denies Smithfequest for summary judgment in his
favor.

CONCLUSION

For the reasons detailed above, IBigton’s Motion for Summary Judgment

(Dkt. 25) is GRANTED. Smith’s Motion for Summary Judgment (Dkt. 21) is

DENIED.

15 Uljited States District Judge
MNorthern District of Oklahioma



