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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

PHILLIP PAUL MORRISON, )

Petitioner, ))
V. )) CaseNo. 17-CV-0088-JED-FHM
LUKE PETTIGREW, ! §

Respondent. )

OPINION AND ORDER

Before the Court is the 28 8.C. § 2254 petition for writ diabeas corpus (Doc. 1) filed
by Petitioner Phillip Paul Morren, a state prisoner who appears se Respondent filed a
response (Doc. 7) in opposition to the petitiangd provided records (Docs. 7, 8, 9) from state
court proceedings necessary to adjudicate Petit®okaims. Petitioner ed a reply (Doc. 10).
On consideration of the case materials and ferrédasons that follow, the Court concludes that
this matter can be resolved without an evidentiaring, concludes thBetitioner is not entitled
to federal habeas relief, and derias petition for writof habeas corpus.

BACKGROUND

Petitioner seeks federal habeas relief fthmjudgment and sentence entered against him

in the District Court of WashingtoCounty, Case No. CF-2014-155. DocPgtition, at 12 In

that case, a jury convicted Petitioner of Lewdts with a Child under Sixteen (Count 1), in

! Pursuant to Fed. R. Civ. P. 25(d), the Court substitutes Luke Pettigrew, the current warden
of the Joseph Harp Correctional Center, in plaic€arl Bear as party respondent. The Clerk of
Court shall note this substitution on the record.

2 For consistency, the Court’s citatioreger to the CM/ECF header pagination.
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violation of Okla. Stat. tit. 21§ 1123(A)(2) (2011); First Degree Rape (Count 3), in violation of
Okla. Stat. tit. 21, 8 1114(A)(1) (20} and Sodomy (Count 4), in vatlon of Okla. Stat. tit. 21,
§ 888(B)(1), each after former conviction of a feldnf2oc. 7-3Morrison v. StateNo. F-2015-
302 (Okla. Crim. App. Apr. 1, 201§unpublished) (hereafter, “OCCRp.”), at 1. The jury
recommended a sentence of life without the possibility of parole for each conviction, and the trial
court sentenced Petitioner accordinglg.

Represented by counsel, Petitiofieed a timely direct apd in the Oklahoma Court of
Criminal Appeals (OCCA). Doc. 7-3)CCA Op, at 1-2. The OCCA summarized the facts
underlying Petitioner'sanvictions as follows:

From August 2012 until August 2013, [Mother] lived in a house on her parents’
property south of Bartlesville with héwo children, C.N. and L.N. In between
June 30, 2013 and August 20, 2013, when Qubk eight years old, [Petitioner]
started visiting [Mother] at her housPetitioner] and [Mother] had known each
other from school and had recently renewed their friendship. During this time
[Mother] was taking drugs that affectkdr ability to cardor her children.

On August 23, 2013, C.N. and L.N. wemmoved from [Mother’s] custody and
placed in foster care with filtisin]. On March 10, 2014 tef a visit with [Mother]
at D.H.S., C.N. told [Cousin] abouncidents of sexual abuse [Petitioner]
committed upon him when Hered with [Mother]. Aboutone month later, after
confirming that [Petitioner] was in jail, 8. told [Cousin] aboubther incidents of
sexual abuse he had suffered at [Retédr's] hands. [Cousin] reported both
disclosures to D.H.S.

3 The jury acquitted Petitioner of Lewd Aatsth a Child under Sixteen (Count 2). Doc.
7-3,0CCA Opat1n.l.

4 On habeas review, a fede@urt presumes the correctnaxsa state court’s factual
findings unless the petitioner rebuts those findings by clear and convincing evidence. 28 U.S.C.
§ 2254(e)(1). Petitioner does raitempt to rebut the OCCA’'sdaual findings and, following
review of the state-court reahrthe Court finds the followinfactual summary from the OCCA'’s
decision to be accurate and adequate. The O€@écision appropriately refers to the minor
victim by initials only. However, to provide adidinal privacy, the Court il refer to the victim’s
mother as “Mother” and the adult cousin who pded foster care for hims “Cousin,” throughout
this opinion. The Court will develop additionalcta in the analysis section as necessary to
adjudicate Petitioner’s claims.



At trial, C.N. testified that [Petitionetpuched his “wiener” more than once with
his hand. He also testified that [Petiter] put his “wiener” in C.N.’s mouth and
in his butt. He testified that this humdthat [Petitioner] told him that if he told
anyone [Petitioner] would hunim and kill [Mother].

Doc. 7-3,0CCA Op, at 2-3. Petitioner raisedna claims on direct appeald. at 1-2. In an
unpublished opinion filed April 1, 2016, in Case.NF-2015-302, the OCCA rejected each claim
on the merits and affirmed Péiher’'s judgment and sentende. at 1-23. Petitioner did not seek
further direct review by filing a pigion for writ of certiorari in the United States Supreme Court.
Doc. 1,Petition at 2. Petitioner also did not pursuetposaviction remedies in state coutt. at
4; Doc. 7,Responseat 2.

Appearingpro se Petitioner filed the inant federal habeas petiti on February 17, 2017.
Doc. 1,Petition at 1. He seeks federal habeas relief @stime nine claims lasserted on direct
appeal. Id. at 6-16;seeDoc. 7-3,0CCA Op, at 1-2. Respondent usg¢he Court to deny the

habeas petition. Doc. Responsegenerally.

DISCUSSION

A federal court has authority ggant federal habeas reltefa prisoner in custody pursuant
to a state-court judgmefunly on the ground that [the prisonés]in custody inviolation of the
Constitution or laws or treaties of tbiaited States.” 28 U.S.C. 8§ 2254(sge Wilson v. Corcoran
562 U.S. 1, 5 (2010) (“[I]t is onlponcompliance with f#eral law that renders State’s criminal
judgment susceptible to kateral attack in the féeral courts.”). The Auterrorism and Effective
Death Penalty Act of 1996 (AEDPA) imposes i#éiddal limits on a federal court’s authority to
grant habeas relief to a statéespner. As relevant here, where prisoner has properly presented
a federal claim in state court athee state court has adjudicatedtthlaim on the merits, a federal
court may grant habeas relief on that claim only if the prisoner first demonstrates that the state

court’s adjudication of that claimésulted in a decision that” eithel) (vas contrary to . . . clearly



established Federal 1828 U.S.C. § 2254(d)(1,(2) “involved an unreasable application of
clearly established Federal lawgl’, or (3) “was basedn an unreasonable tdemination of the
facts in light of the evidence presed in the State court proceeding]” § 2254(d)(2). “By its
terms § 2254(d) bars relitigation of any claim latipated on the merits’ in state court, subject
only to the exceptions in 88 2254(d)(1) and (2éarrington v. Richter562 U.S. 86, 98 (2011).

Even if a state prisoner satisfies § 2254(d¥sdards as to any fe@d claims that were
adjudicated in state court, the prisoner is not seandly entitled to federal habeas relief. Rather,
the prisoner is merelgntitled to have the federal habeasartoeview his federal claims de novo.
See Milton v. Miller 744 F.3d 660, 670-71 (101Gir. 2014) (explainingthat satisfaction of
§ 2254(d)’s standards “effectively removes AEDBArohibition on the issuance of a writ” and
“requires [a federal habeas coud]review de novo” petitioner’'saims). And, eveif the federal
court’s independent review reveals a constitutional error, the court still “must assess [the error’s]
prejudicial impact . . under the ‘substantial and injaus effect’ standard set forth Brecht|[v.
Abrahamson507 U.S. 619 (1993)], whether not the state appellateurt recognized the error
and reviewed it for harmlessness$:ty v. Pliler, 551 U.S. 112, 121-22 (2007). Under Brecht
standard, a federal court will gtahabeas relief only if the cdutis in grave doubt as to the
harmlessness of an error tladtects substantial rights.O’Neal v. McAninch513 U.S. 432, 445
(1995).

As previously stated, Petimer seeks federal hadis relief on the sanm@ne claims he

presented to the OCCA on direct appeal:

> As used in § 2254(d)(1), the phrase &lg established Federal law” means “the
governing legal principle or princips” stated in “the holdings, apposed to the dicta, of [the
Supreme Court’s] decisions as of the timiethe relevant ste-court decision.” Lockyer v.
Andrade 538 U.S. 63, 71-72 (2003) (quotimgrry Williams v. Taylar529 U.S. 362, 412 (2000)).
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e Ground one: The trial court erredfailing to comply with Oka. Stat. tit. 22, § 894 before
allowing the jury to view the videotape of C.N.'s forensic interviews during jury
deliberations.

e Ground two: The trial courtreed by explaining to the jumnyhy a withess was unavailable
to testify.

e Ground three: Prosecutorial misconduqgtrileed Petitioner of a fair trial.

e Ground four: The introduction of other crimesd®nce deprived Petitioner of a fair trial.

e Ground five: The trial court erred in adtmg a witness stateemt that was more
prejudicial than probative.

e Ground six: The trial court erred in failinghold a reliability heang as required by Okla.
Stat. tit. 12, § 2803.1.

e Ground seven: The evidence was insugfitito support Petitioner’s convictions.

e Ground eight: The erroneous adsion at trial of informabn about pardon and parole
requires modificatiof his sentence.

e Ground nine: The cumulative effedfttrial errors deprived Riéoner of a fair trial.

Doc. 1,Petition at 6-16.

Respondent urges the Court to deny Petitisnequest for habeas relief. Respondent
contends the claims Petitionessarts in grounds one, two, four, figix and eight allege state-law
errors arising from theitdl court’s rulings on eviehtiary issues and thégl to presehcognizable
federal habeas claims. Doc.Responseat 7. Alternatively, Respondicontends, to the extent
Petitioner claims the trial court&svidentiary rulings viated his right to due process by depriving
him of his constitutional right to a fair trial, he has not established any due process violations.

at 8-32. As to the claims Petitioner asserts in grounds three, seven and nine, Respondent contends



28 U.S.C. § 2254(d) bars habeas relief becas©®MCA'’s adjudication of those claims did not
result in a decision that is ®&d either on an unreasonable agapion of federal law or on an
unreasonable determinai of the facts.

As a preliminary matter, thed@rt agrees that the claimstiiener asserts in grounds one,
two, four, five, six and ght raise matters of state law tlaae not cognizable on federal habeas
review. See Wilson562 U.S. at 5 (noting & a federal habeas cosrtoncern is noncompliance
with federal law). Nonethelessfederal habeas court may reviemwalleged state-law evidentiary
error to determine “if the alleged error was ‘so grossly prejudicial [that it] fatally infected the trial
and denied the fundamental fairness thahe essence afue process.”Revilla v. Gibson283
F.3d 1203, 1212 (10th Cir. 2002) (a#teon in original) (quoting-ox v. Wardg 200 F.3d 1286,
1296 (10th Cir. 2000)). The Court will therefore ades whether the state-law evidentiary errors
alleged in grounds one, two, four, five, six and edgyrived Petitioner of fair trial. However,
“because a fundamental-fairness analysis is noestibp clearly definable legal elements,” when
engaged in such an endeavordefal court must ‘tread gingerlghd exercise ‘considerable self-
restraint.” Duckett v. Mullin 306 F.3d 982, 999 (10th Cir. 2002)t¢aation in orignal) (quoting
United States v. River®00 F.2d 1462, 1477 (10th Cir. 1990¥\nd, to the extent the OCCA
applied federal law in addressing the merits gf@aims, the Court’s reviev further constrained
by § 2254(d).

l. Ground one: failure to comply with Okla. Stat. tit. 22, § 894

Petitioner claims the trial caufiailed to follow the requiremesibf Okla. Stat. tit. 22, § 894

when it responded to the jury’s request to view a trial exhibit—8&paity, a DVD depicting

C.N.’s videotaped forensic intervis—during jury deliberations. Doc. Bgtition, at 6; Doc. 7-



1, Pet'r App. Br, at 9-1¢F
The OCCA reviewed his claim for plaarror and denied lief. Doc. 7-3,0CCA Op, at
3. The OCCA first cited Okla. Stdit. 22, § 894, which provides, verbatim:
After the jury have retired for deliberati, if there be a diggeement between them
as to any part of the testimy or if they desire to bmformed on a point of law
arising in the cause, they stuequire the officer toanduct them into court. Upon
their being brought into court, the imfoation required must be given in the

presence of, or after noticettee district attorney anthe defendant or his counsel,
or after they have been called.

The OCCA further noted that “[b]efore allavg the taped testimony to be replayed for the
jury, a trial court is required to determine thedet nature of the jury’s difficulty, isolate the
precise testimony which can solve it, and weigh glhobative value of the testimony against the
danger of undue emphis.” Doc. 7-30CCA Op, at 4 (quotingMartin v. State 747 P.2d 316,
320 (Okla. Crim. App. 1987). ApplyinBavis v. Washingtqns547 U.S. 813, 822 (2006), the
OCCA determined that the statements from C.MNet®rded forensic interviews were testimonial
and should not have been replageding jury deliberationgvithout the trial cart first taking the
precautions required by section 894.” Doc. BECA Op, at 4-5. The OCCA thus found that
the trial court’s “failure to follow the requiremerf section 894 was actuabvious error.” Doc.
7-3, OCCA Op, at 5. But the OCCA found the errtdid not affect the outcome of the
proceeding.” Id. The OCCA reasoned, “The jury was ratiowed unrestricted viewing of the
videotaped interview during dbkrations but rather was allowed to view the interviews one
additional time in the presence of the defendadt@unsel in the controlled environment of the

courtroom.” Id. at 5. The OCCA thus concluded th&icause the error wasot prejudicial” it

¢ Because Petitioner appears se the Court must liberally estrue his petition and reply
brief. Hall v. Bellmon 935 F.2d 1106, 1110 (1991). In an effm discern his arguments, the
Court refers to the arguments frahe brief he filed in state coush direct appedDoc. 7-1), and
will cite that brief asPet'r App. Br.,” using the CM/ECF header pagination.



“was harmless.”ld.

Though his argument is not clear, Petitioappears to take issue with the OCCA’s
harmless-error analysis. Doc.Pegtition at 6. He states: “Applying the Supreme Cd@ndcht v.
Abrahamsorwhether error had substantial and injurious effect or Influence in determining Jury’s
verdict, rather than whetherror was harmless beyond a reasomdolubt? The errors considered
in the cumulative rises to a level of plain errbrld. For three reasonghe Court finds that
Petitioner is not entitled to baas relief on this claim.

First, to the extent he sugge#tat this Court should apply tBeechtanalysis in reviewing
his claim because the OCCA failed to apply the constitutional harmless-error te§Hapman
v. California, 386 U.S. 18 (1967), there was mason for the OCCA to applyhapmarbecause
the error the OCCA found was a staterlarror, not a constitutional errorSee Herrera v.
Lemaster 225 F.3d 1176, 1179 (10th Cir. 2000) (ngtithat a federal court applies tBeecht
harmless-error analysis tesess the harmlessness obastitutionalerror “when a state court fails
to apply the proper constitutionstandard of hanless error” fromChapmai.®

Second, because the error found by the OCG#As ren the trial coud’ failure to comply
with state-law, the only questigmroperly before this Court is whether the error was sufficiently
serious to deprive Petitionef due process by rendering ligl fundamentally unfair.Revilla

283 F.3d at 1212. Even applyingetitundamental-fairness analysis on de novo review, a federal

" Petitioner makes cumulae-error arguments iall but ground two.SeeDoc. 1,Petition
at 6-16. The Court will address these arguséantanalyzing ground nine which asserts a
cumulative-error claimld. at 16.

8 Petitioner referencele need to apply tHerechtanalysis with respéto all nine grounds
for relief. Becaus8rechtapplies only if this Court finds, on de novo review, that a constitutional
error occurred, the Court will address Petition@&techt argument, with reget to any of his
claims only if it (1) finds thag 2254(d) does not bar habeas retiefl (2) that the error alleged
violated the Constitution.



court must exercise “considerable self-restraidiuckett 306 F.3d at 999. But here, the AEDPA
further restrains the Court because the OCCA appbeplain-error standaiid reviewing the trial
court’s failure to comply with state lawsee Thornburg v. Mulli22 F.3d 1113, 1124-25 (10th
Cir. 2005) (noting that Oklahomajsain-error test is “rooted idue process” anthat a federal
court sitting in habeas musterefore apply 28 U.S.C. 8§ 225)()’s “unreasonable application”
standard in considering the OCCAdpplication of that test). hus, the Court must defer to the
OCCA's decision that the state-law error did ngirides Petitioner of due process, unless the Court
finds that the OCCA'’s application of the pleerror standard was objectively unreasonaklileat
1125.

The Court has reviewed the trial record arsiipgports the OCCA'’s determination that the
trial court’s error did not renddris trial fundamentally unfairThe record reflects that on two
different occasions, C.N. told Cousin tiatitioner sexually abused him. Doc. 8F8, Trial vol.

2, at 62-66. Both times, Cousin contacted DHS. at 66. Jennifer Chafin, a DHS forensic
interviewer, interviewed C.N. on March 28)14, and April 17, 2014, and both interviews were
recorded onto a DVDId. at 103-06. The State ingluced that DVD at triahs State’s Exhibit 6.
Id. at 107-08. During jury deliberations, the juryisa note to the trial judge asking to view the
DVD. Doc. 8-3,Tr. Trial vol. 2 at 248-49. Without objection, tial court calledhe jury into
the courtroom and stated, “I gohate that the jury wishes toew both of the Ray of Hope DVD’s
again. So, Mr. Drake, if you'll stathat first interview, please.’Id. Mr. Drake, the prosecutor,
then played the DVD depicting both of C'$forensic intervievs for the jury.Id. at 249. After
viewing the DVD once, the jury returnedttee jury room to continue deliberationkl. On this
record, the Court does not findaththe OCCA'’s application dhe federal due-process standard

was objectively unreasonable. As a result, 8 2254(d) bars habeas relief, and the Court denies the



petition as to ground one.
Il. Ground two: trial court’'s comment on witness’s refusal to testify

Petitioner claims the trialotirt committed reversible errevhen it explained to the jury
that Mother was unavailable tcstéy at trial because she hayoked her FifthAmendment right
against self-incrimination. Doc. Pgtition at 7; Doc. 7-1Pet'’r. App. Br, at 11-15.

On direct appeal, Petitioner argued thd t@urt's comments werlinnecessary, against
the decisions of [the OCCA] andrnaful to [Petitioner],” and depred him of a fair trial and due
process. Doc. 7-Bet’r App. Br, at 11-16. The OCCA reject&btitioner’s claim on plain-error
review. In doing so, the OCCA first noted ti@kla. Stat. tit. 12, 8§ 2513 supported Petitioner’s
“position that claims of privilegare to be kept from the jurylsowledge at trial.” Doc. 7-3,
OCCA Op, at 6. The OCCA further noted that jiSor decisions supponethat “section 2513
requires the claim of privilege lzsserted outside the jury’s presence, ‘to the extent practicable.”
Id. at 6 (quotingdackson v. Staj®64 P.2d 875, 886 (Okla. Crim. App. 1998)). And the OCCA
appeared to find error, stating, “[w]hile the trzalurt did not explicitly tell the jury that [Mother]
had invoked her Fifth Amendmenght against selfdcrimination, the exjglnation given by the
court certainly alluded tthis fact.” Doc. 7-3OCCA Op, at 7. But the OCCA determined the
error did not require reversdid. ApplyingNamet v. United State373 U.S. 179, 186-87 (1963),
the OCCA reasoned that “the Statid not build its case out offerences arising from the use of
testimonial privilege,” and thaflother’s “assertion of the privilege against self-incrimination did
not add critical weight to thgrosecution’s case.” Doc. 7-QCCA Op, at 7;see Namet373 U.S.
at 186-87 (discussing wtheories that mayupport reversible erragrounded on introduction of
witness’s claim of Fifth Amendment privilege)The OCCA therefore concluded that the trial

court’'s comments were “not plain error as [thdid not affect the outcome of the proceeding.”
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Petitioner’'s argument as to tt&CA’s decision on this claim it clear. He states, “Title
12 O.S. 2011, 8§ 2513 specifically Barred commaemtswitness invoking right of privilege to
remain silent. This Court should have takedidial Notice of Adjudicative Facts. The Court
Abused its discretion violatingtatutory right and redering the Trial funadmentally unfair under
Brecht v. Abrahamsothat error had substantial and injurious effect on influencing the Jury’s
verdict of guilty.” Doc. 1Petition at 7-8.

Nonetheless, it is clear that § 2254kd)s relief on thislaim. By applyingNamef the
OCCA identified the legal principlgoverning Petitioner’'s claim. MNamef the United States
Supreme Court explained that resible error is not “invariablgommitted whenever a witness
claims his privilege not to angn” 373 U.S. at 186. Irsad, courts must consider the
“surrounding circumstances imeh case, focusing primarily dwo factors, each of which
suggests a distinct ground of erroid. Reversible error may occur when (1) “the Government
makes a conscious and flagrant ¢ to build its case out of inferences arising from the use of
testimonial privilege,” or (2) when the “inferendesm a witness’ refusal tanswer added critical
weight to the prosecution’s casea form not subject to css-examination, and thus unfairly
prejudice the defendantNlame} 373U.S. at 186-87. Because the OCCA apphiedhet the sole
guestion for this Court is whether the OCCA'’s applicatiorNametwas unreasonableSee
Simpson v. Carpenter912 F.3d 542, 563 (10th Cir. 2018)A(“state-court decision is an
‘unreasonable appktion’ of Supreme Court\aif the decision ‘correty identifiesthe governing
legal rule but applies it unreasonably to the facts of a particular prisoner’s case.” ((lextiyng
Williams 529 U.S. at 407-08)). Petitioner does identify, and the Coardoes not discern from

the record, any basisrféinding that it was.
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The record reflects that Mother testifiedPatitioner’s preliminary hearing but responded
to several questions by invoking her Fifth Amendbraght against self-incrimination. Doc. 8-1,
Tr. Prelim. Hr'g, at 39, 43-46, 59-60. At ttigbut “[b]efore the defense called [Mother] the trial
court was informed that she had been chargedahilld neglect and if deed as a witness would
refuse to testify invoking her Fifth Amendmeight against self-incrimination.” Doc. 7-QCCA
Op., at 5; Doc. 8-3Tr. Trial vol. 2 at 176. Outside the jury’sgsence, the trial court found that
Mother was unavailable as a wess and granted defense courssedguest to introduce Mother’s
testimony from the pratiinary hearing. Doc. 8-3r. Trial vol. 2 at 176. Defense counsel and
the prosecutor then advised the trial court ofesal redactions they agreed to make to the
preliminary hearing transcript, largely to avoid introducing Mother's statements from the
preliminary hearing invoking md-ifth Amendment rightsld. at 177-86. Nevertheless, when jury
returned to the courtroom, thal court announced that Mahwas subpoenaed by both parties
in the case, that she was housed “in the couiltggasome charges,” and that she was “refusing
to testify in this particular caseéShe has—which is her right to dold. at 188. The trial court
further explained that because Mother wasvaiable, her preliminary hearing testimony would
be presented at triald. Petitioner did not object to the tr@urt's comments regarding Mother’s
refusal to testify.ld. at 187-88.

Petitioner argued, on direct appeal, that tles@cutor attempted to capitalize on Mother’s
refusal to testify during clasg arguments. Doc. 7-Pet’r App. Br, at 14-15. But, as Respondent
contends, the prosecutor did not memtMother’s refusal to testifyather, the prosecutor referred
to evidence about Mother that was presgniteough the testimony of other witness&geDoc.
7,Responseat 16 (discussing evidence). This evidencg nwd have been favable to Petitioner,

but that does not mean that the State impermissgtiyd on Mother’s refusal to testify to build

12



its case. Rather, as the OCGasoned, this case involved theltdaurt’s statement alluding to
Mother’s invocation of her Fift Amendment privilege and thea®’s cooperation with defense
counsel in redacting the preliminary hearing tramgadd avoid additional references to Mother’s
refusal to testify. Doc. 7-8CCA Op, at 7;seeDoc. 8-3,Tr. Trial vol. 2 at 177-87. Accordingly,
neither Petitioner's arguments nibis Court’s independent reviegf the trial record supports a
finding that the OCCA'’s decision on this etais based on an unreasonable applicatiddamhet
or an unreasonable determinationthd facts presented in state dodrhus, 8 2254(d) bars habeas
relief, and the Court denies tpetition as to ground two.

lll.  Ground three: prosecutorial mi sconduct during closing arguments

Petitioner alleges prosecutorial misconductirduclosing argumentdeprived him of a
fair trial. Doc. 1,Petition at 9; Doc. 7-1Pet’r App. Br, at 16-20. He specifically alleges the
prosecutor (1) improperly vouched for C.N.’s credibitityd (2) improperlyxgpressed his personal
opinion of the evidence and tR®ner’s guilt. Doc. 7-1Pet’r App. Br, at 16-20.

Petitioner did not object at trial to the peostor's remarks, and the OCCA reviewed his
prosecutorial-misconduct claim for plain errorCiting state law, th OCCA stated that
prosecutorial misconduct requires reversal “onlyen the misconduct effévely deprived the
defendant of a fair trial or a fair and reliablatsacing proceeding” based an evaluation of “the
prosecutor’s comments within the corttex the entire trial.” Doc. 7-3DCCA Op, at 8. The
OCCA rejected Petitizer's argument that the proseauimpermissibly vouched for C.N.’s
credibility, stating,

During direct examination, when askedawipart of [Petitioner’s] body touched a

part of his body, C.N. testified that heldnot remember.” In closing argument,

the prosecutor told the jury, “What did bay? | don’t remends. | think you all

can tell by looking at #h little boy that heemembers, hpist didn’t want to say it

to you all, to 12 strangers.[Petitioner] complains on gpal that this statement
improperly bolstered the witness’stemony and improperly vouched for his

13



credibility.

The record shows, however, that after Gastified that helid not remember, the
prosecutor reminded him that he had talked to others about what had happened and
also reminded him that he needed to telltthth even if it was difficult. When the
prosecutor asked the question again, @eldponded, “It's disgusting.” C.N. then

went on to testify that [Petitioner] put Hisiener” in both hismouth and his butt.

The prosecutor’s statements in closinguanent that C.N. did remember but was
embarrassed to say it to twelve sgars was neither improper bolstering nor

vouching for the witness’ credibility, butather was progr comment on the
evidence.

Doc. 7-3,0CCA Op, at 8-9. As to Petitioner’s allegatitimat the prosecutamproperly opined
on the evidence, the OCCA acknowledged that ftesecutor prefaced saaé statements with
words like ‘I think.” 1d. at 9. The OCCA did not condone this practice and explained that it
would have been better “tase phrases like ‘I submit’ éthe evidence shows.”ld. But the
OCCA reasoned that most of the prosecutooenments were reasonable inferences from the
evidence and, in light of the entipeoceedings, “none can be foundtove affected the outcome.”
Id.

In his habeas petition, Petitioner again rete the need for th Court to apply th8recht
analysis and states the “Prosecutorial miscondutsidered Cumulative witbther errors rise to
a level of plain error.” Doc. Retition, at 9. Again, while Petitiones’argument is natlear, the
Court finds that § 2254(d) clearlytsehabeas relief. The standéné OCCA applied in analyzing
Petitioner’s prosecutorial-mieaduct claim mirrors the applicable federal standardDdnnelly
v. DeChristoforg 416 U.S. 637, 643 (1974), the United 8saSupreme Court held that the
fundamental-fairness analysis applwhen a habeas petitionssarts a proseauial-misconduct
claim that does not involve aalleged violation of a “speci right” and explained that the
reviewing court must consider whether, in lighttoé “entire proceedings,” the challenged remarks
“so infected the trial with unfaiess as to make the resulting conwicta denial of due process.”

See alsduckett 306 F.3d at 988 (citinPeChristoforoand stating, “Ordiarily, a prosecutor’s
14



misconduct will require reversal of a state ¢aronviction only where # remark sufficiently
infected the trial so as to make it fundamentahyair, and, therefore, a dial of due process.”).
As a result, the question for this Coisrivhether the OCCA unreasonably applEeChristoforo
or unreasonably determined the facts when it rejePetitioner’s prosecutorial-misconduct claim.
On review of the state court proceedings, tlarCfinds that neither the OCCA’s determination
of the facts relating to the prosecutartsallenged remarks nor its applicationDEChristoforois
objectively unreasonable. Sectid®54(d) therefore bars habeakeafe and the Court denies the
petition as to ground three.
IV.  Ground four: admission of other-crimes evidence

Petitioner claims the trial court deprived him of a fair trial when it allowed the State to
introduce evidence of “other crimes,” evidence Petitioner contends shioLhave been excluded
under Okla. Stat. titL2, 8§ 2404(B). Doc. Retition at 11; Doc. 7-1Pet’r App. Br, at 21-23. At
trial, C.N. testified that Petitioner “would snestkff like candy” from theyrocery store. Doc. 8-
3, Tr. Trial vol. 2 at 55. The jury alsodard C.N. tell the forensic interviewer that Petitioner once
gave C.N. a bottle of beeSeeDoc. 7-1,Pet’r App. Br, at 22 (citing State’s Exhibit 6). Cousin
testified that C.N. made his first disclosure todfesr C.N. told Cousin that he had seen Petitioner
smack Mother on the face and place his hardather’s pants when Mother was passed out on
the floor. Doc. 8-3]Tr. Trial. vol. 2 at 63. Cousin also testified that C.N. made the second
disclosure to her after C.N. confirmed with Cousin that Petitioner was irigagt 65.

On direct appeal, Petitionergared that the trial court should have excluded evidence that
he stole candy, gave C.N. a beer, slapped andlédd Mother, and was in jail, as inadmissible
under Okla. Stat. tit. 12, § 2404(B) and as moegyglicial than probative under Okla. Stat. tit. 12,

8§ 2403. Doc. 7-1Ret’r App. Br, at 21-23. Section 2404(B) provalthat “[e]vidence of other
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crimes, wrongs, or acts is not agsible to prove the character of a person in order to show action
in conformity therewith,” but may “be admissbfor other purposes such as proof of motive,
opportunity, intent, preparation, plan, knowledge, iitgror absence of mistake or accident.”
Okla. Stat. tit. 12, § 2404(B). Section 2403 providepart, that relevargnd admissible evidence
“may be excluded if its probatvvalue is substantially outighed by the danger of unfair
prejudice.” Okla. Stat. tit. 12, § 2403.

Applying these rules of evidence, the OC@#ected Petitioner'srguments. Because
Petitioner did not object whendhrevidence was introduced at kridne OCCA aplied its plain-
error test. Doc. 7-3)CCA Op, at 10-12. After discussing tkentext surrounding the admission
of the other-crimes evidence, the OCCA concluded that “[tjhe challemgddnce was directly
connected to the factual circumstances @& thime and provided necessary contextual and
background information to the juryld. at 11-12. The OCCA furtheoncluded that the probative
value of this evidence was not substantiallyweighed by the danger of unfair prejudicéd” at
12. Thus, it found “no error in ¢hadmission of the evidenceiasue” and denied Petitioner’s
claim. Id.

In this action, Petitioner asks this Court to review this claim uBdecht contends the
admission of other-crimes evidence “considerethencumulative rises to a level of plain error,”
and further contends that]iie district courabused its discretion.” Doc. Retition at 11. Even
liberally construed, these contentions fail tal@ds the fact that the OCCA applied the federal
due-process standard when it applied its plam-error test to analyze his claifSee Thornburg
422 F.3d at 1125. Petitioner’s coriens also fail to suggest appssible bases from which this
Court could find that the OCCA’application of the federal dueqgmess standard to the facts of

Petitioner’s case was objeatly unreasonable. Arttie Court’s independent review of the record
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reveals no bases for making that finding. As@CCA reasoned, C.N.’s isolated comment about
Petitioner’s theft of candy wasi@ted by defense counsel, C.Nstatement that Petitioner gave
him a beer “was inextricably intertwined with thexual abuse as it showgRktitioner’s] attempt

to create an atmosphere of secrecy with.C.Bnd Cousin’s challenged testimony provided
context for C.N.’s discloges to Cousin. Doc. 7-8CCA Op, at 11-12. On the record presented,
the Court therefore finds th8t2254(d) bars relief and denig® petition as to ground four.

V. Ground five: prejudi cial witness statement

Petitioner separately claims that he was deprf a fair trial because Cousin’s statement
that he was in jail should have been excludeceukla. Stat. tit. 12, § 2403 as more prejudicial
than probative. Doc. Betition at 12; Doc. 7-1Pet’r App. Br, at 24-25.

On direct appeal, Petitioner argued tl@&usin’s statement suggested that he was
dangerous and had the same effect as if the jury had seen Petitioner in handcuffs. Petr7-1,
App. Br, at 24-25. The OCCA disagreed. It reasoned tie evidence waglevant to explain
why C.N. disclosed further sexual abuse on a secocasion, and determindéuht this challenged
evidence was more probative than prejudicial. Doc.@ECA Op, at 12-13.

In his habeas petition, Petitioner contengg the OCCA'’s “adjudication was contrary to
or involved an unreasonable aggliion of clearly establish[ed] &eral law as determined by the
Supreme Court iBrecht” and that “[t]his error asserted ine cumulative analysis rises to a level
of plain error and rendering the trial fumdantally unfair based on Propositions One through
Nine.” Doc. 1,Petition at 12. Petitioner's contentions provide no support for granting habeas
relief. As previously state@rechthas no role in this Court’s anals unless this Court (1) finds
it appropriate to review Petitner’s claim de novo, rather thander the strictures of § 2254(d),

and (2) finds an error of constitutional magnitud®etitioner’s ground five claim alleges a state-
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law evidentiary error that the OCCA reasonabliedained was no error at all. Section 2254(d)
thus bars relief on this dta, and the Court denies thetitien as to ground five.
VI.  Ground six: failure to hold hearing required by Okla. Stat. tit. 12, § 2803.1

Petitioner claims he was deprived of a faial because the tili@ourt admitted C.N.’s
hearsay statements without ficetnducting a pretrial hearing, as required under Okla. Stat. tit. 12,
§ 2803.1, to determine whether those statemeets reliable and awissible. Doc. 1Petition at
13; Doc. 7-1Pet'r App. Br, at 26-31.

The OCCA rejected Petitner’s claim. Doc. 7-3DCCA Op, at 13. It noted that section
2803.1 requires a hearing, but furtheratbthat the failte to hold a hearing subject to harmless-
error review.ld. at 13 (citingSimpson v. Stat876 P.2d 690 (Okla. Crim. App. 1994). The OCCA
then stated,

[S]ection 2803.1 requires that the trial douwld a hearing outside the presence of

the jury in which the trial court detaines whether the time, content and
circumstances of the statement provide sigfficindicia of reliability to establish

the trustworthiness of the statement. Furtiwe, the child must testify at trial or

be declared unavailable as a witnesse $&feguards of theastite protect not only

the trustworthiness of the statemebiyt also a defend#im right to cross-
examination. [Petitioner] argues thalNCs hearsay statements did not meet the
section 2803.1 criteria for admissibility because he disclosed the sexual abuse after
being asked if he had been touched inappately and he gave differing accounts

of what had happened. The fact that Gifdt disclosed that he had been sexually
abused by [Petitioner] in response @oquestion does not render the hearsay
untrustworthy. The record shows th@tN.'s accounts of abuse were never
materially inconsisterdr unbelievable. Furthermoi@€,N. testified at trial and was
subject to cross-exaination. Accordingly, we find #t the record demonstrates

that the hearsay statements met the test of trustworthiness required by statute and
that the failure to holé hearing as required bgcion 2803.1 did not seriously
affect the fairness, integyitor public reputation of theroceedings. The failure to

hold the section 2803.1 hearing was haasleeyond a reasonable doubt as it did

not affect Morrison’s substantial rightsr the outcome of the proceeding.
Admission of the statements, therefore, does not constitute reversible error.

Doc. 7-3,0CCA Op, at 14.

In his petition, Petitioner asse that the OCCA’s decision “wa&sntrary to or involved an
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unreasonable application of Supeei@ourt Precedent” and appears, once again, to identify that
precedent aBrecht Doc. 1,Petition at 13. He also contends thhis error supports his claim
that cumulative trial errors deprived him of a fair trild.

For reasons previously discussBrgchtis not the relevant Supreme Court precedent. And
nothing in the record supports Rietner’'s assertion thahe OCCA'’s decisioris either contrary
to, or an unreasonable application of, controllirdgfal law. The United States Court of Appeals
for the Tenth Circuit discussélae controlling federal law iRlamburger v. Allbaugh679 F. App’x
665, 667 (10th Cir. 2017) (unpublishédjtating,

The Supreme Court has iddi®d several factors relemiin determining whether

a child victim’s interview is sufficiently reliablédaho v. Wright 497 U.S. 805,

821-22 (1990) (identifying “spoaneity and consistent refi®n,” “mental state of

the declarant,” “use of terminology unexpeatbf a child of similar age,” and “lack

of motive to fabricate”)abrogated on other grounds by Crawford v. Washington
541 U.S. 36, 68-69 (2004).

As Respondent states, “the fasteet forth in Okla. Stat. tiL2, § 2803.1 are those identified by
the Supreme Court” ikVright Doc. 7,Responseat 26. Here, even tholghe trial court did not
hold a pretrial hearing to consider those fagtdhe OCCA considered those factors on direct
appeal and found C.N.’s statemehteet the test of trustworth@ss required by statute.” Doc. 7-
3,0CCA Op, at 14. Nothing in the habeas petitauggests the OCCA’s application of iveight
considerations was objectiyelinreasonable. NotablyVright explained “that ‘particularized
guarantees of trustworthiness’ stie shown from the totality ¢fie circumstances, but . . . the
relevant circumstances incluaaly those that surround the magiof the statement and that
render the declarant particulakyorthy of belief.” 497 U.S. at 819. On direct appeal, Petitioner

argued, in part, that C.N.’s disclosute<Cousin were suspect. Doc. 7PEt’r App. Br, at 26-31.

® The Court cites this unpublishedimipn as persuasive authorityseeFed. R. App. P.
32.1(a); 10th Cir. R. 32.1(A).
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But, as the OCCA reasoned, the fact thatu€in asked C.N. if Petitioner touched him
inappropriately before C.N. made his first distice did not render C.N.’s statements to Cousin
untrustworthy. Doc. 7-3DCCA Op, at 14. Cousin did not ask that question out of the blue;
rather, she asked after C.N. told her that Petititmeched Mother inapproptely in front of C.N.

and L.N. Doc. 8-3Tr. Trial vol. 2 at 63-64.

And it does not appear that Rietiner seriously challenged the reliability of the statements
C.N. made during two separate forensierviews at tb Ray of Hope.SeeDoc. 7-1,Pet'r App.

Br., at 26-31. Instead, he primardited inconsistencies betwedse statements and C.N.’s trial
testimony and between C.N.’s testimony ahd testimony of other withessedd. But, as
previously statedWrights focus is on the circumstancesraunding the statemeat issue. 497
U.S. at 819. Petitioner's complaints aboutoimsistent statements challenge the weight and
credibility of C.N.’s statements, and both were matters for the jury to deS8de.Kitchens v.
Bryan Cty. Nat. Bank825 F.2d 248, 251 (10th Cir. 1987) (“The jury, moreover, has the exclusive
function of appraising credibilit determining the weight to lggven to the testimony, drawing
inferences from the facts established, resoldogflicts in the evidence, and reaching ultimate
conclusions of fact.”). Accordingly, ¢hCourt finds the OCCA application ofWright was
objectively reasonable, and2@54(d) thus bars relief.

Moreover, as Respondent points out, the OC&Aewed this claim foplain-error because
Petitioner did not object to the laoka reliability hearing. Doc. Responseat 29;see alsdoc.
8-6,0rig. Rec, at 59-60 (State’s amendedtice of intent to offer éarsay statements and request
for a hearing)jd. at 101 (trial court’s order allowing admission of C.N.’s hearsay statements and
noting Petitioner’s lack abbjection to the adission of these statement€)n plain-error review,

the OCCA found the trial court’s failure to holdpeetrial hearing “did noseriously affect the
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fairness, integrity, or public paitation of the proceedings aftwlas harmless beyond a reasonable
doubt as it did not affect [Petither’s] substantial rights or the cotne of the proceeding.” Doc.
7-3,0CCA Op, at 14. Because the OCCA applied itsrplairor test, Petitioner must show that
the application of that testas objectively unreasonabl@hornburg 422 F.3d at 1125. Having
reviewed the state-cdurecord, the Court fids nothing objectivelyjunreasonable about the
OCCA's determination that, under the particulardaaftthis case, the failure to hold a reliability
hearing did not deprive Petitioner affair trial. As the OCCAeasoned, C.N. testified at trial
about Petitioner's actionseeDoc. 8-3,Tr. Trial vol. 2 at 32-34, C.N.'destimony was not
materially inconsistent with his statemetdsCousin and the forensic interviewseg id. at 62-
67 and State’s Exhibit 6, and C.N. wagject to extensive cross-examinatioinat 39-61. Doc.
7-3,0CCA Op, at 14. On this record, the Court firttie OCCA'’s application of the federal due-
process standard was objectivedasonable and that 8§ 2254(k¢refore bars relief.

Based on the foregoing,gfCourt denies the patin as to ground six.
VIl.  Ground seven: sufficiency of the evidence

Petitioner claims the evidence presentediat\iras insufficient tqrove his guilt beyond
a reasonable doubt. Doc. Retition, at 14; Doc. 7-1Pet’r App. Br, at 32-43. Petitioner’'s
challenge to the sufficiency of the evidence appears to rest primarily on what he claims are
inconsistencies and contradictions between Cidsgmony and the testimony other witnesses.
Doc. 7-1,Pet’r App. Br, at 32-43.

The OCCA considered and rejected Patiéir's challenge to the sufficiency of the
evidence. In doing so, the OCGaated that it “reviews chalges to the sufficiency of the
evidence in the light most favorable to the Stae\ill not disturb the verdict if any rational trier

of fact could have found the essential elemehtbe crime charged to exist beyond a reasonable
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doubt.” Doc. 7-30QCCA Op, at 14-15 (citindHead v. Statel46 P.3d 1141, 1144 (Okla. Crim.
App. 2006) an&puehler v. Statg09 P.2d 202, 203-04 (Okla. Crim. App. 1985)). Applying that
standard, the OCCA stated,

[Petitioner] characterizes C.N.’s stanony as “confusing, contradictory and

sometimes unlikely” and argu#sat it was insuftient to support his conviction[s].

We disagree. While C.N. was clearly hesitartestify about th abuse he suffered,

his testimony was neither confusing nanlikely.” His accounts of the material

details of the abuse were largely consisteWe find that, when viewed in a light

most favorable to the defense, theyjeould have found each element of the
charged crimes to exist beyond a reabtmdoubt. There was no error here.

Doc. 7-3,0CCA Op, at 15.

In this action, Petitioner contends the @&s decision “involved an unreasonable
application of’Brechtand, when considered with other triatags, deprived him of a fair trial.
Doc. 1,Petition at 14. Again, these caritions do not sygort Petitioner’s request for habeas
relief. Under the Due Process Clause of therfeenth Amendment, a criminal defendant cannot
be convicted of a crime unles®tbtate proves, beyond a reasondblgbt, every essential element
of the crime chargedlackson v. Virginia443 U.S. 307, 316 (1979) re Winship 397 U.S. 358,
364 (1970). JacksonnotBrecht supplies the clearly establishiegal rule governing Petitioner’s
sufficiency-of-the-evidence claimSee Johnson v. Mullis05 F.3d 1128, 1134 (10th Cir. 2007)
(identifying Jacksoras constitutional standard for reviegistate habeas petitioner’s sufficiency-
of-the-evidence claim). And, undé&ackson “the relevant question ishether, after viewing the
evidence in the light most favoialio the prosecution, any rationaér of fact could have found
the essential elements ofetlesrime beyond a reasonable doub443 U.S. at 319. The OCCA
adopted thelacksonstandard irSpuehler and the OCCA applied that standard here. Doc. 7-3,
OCCA Op, at 14-15.

“Jacksorclaims face a high bar in federal habeas proceedings because they are subject to

two layers of judicial deferenceColeman v. Johnse®66 U.S. 650, 651 (2012)€r curian).
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First, on direct appeal, “it ke responsibility of thgiry—not the court—to decide

what conclusions should be drawn from evidence admitted at trial. A reviewing
court may set aside the jury’s verdict oe tiround of insufficiet evidence only if

no rational trier of fact could have agreeih the jury.” And second, on habeas
review, “a federal court may not ovenmuml state court decision rejecting a
sufficiency of the evidence challenge simply because the federal court disagrees
with the state court. The federal court instead may do so only if the state court
decision was ‘objectivelynreasonable.”

Id. (internal citations omitted) (quotir@avazos v. Smith65 U.S. 1, 2 (2011)¥ee also idat 656
(“[T]he only question undefacksoris whether [the jury’s] finding was so imgportable as to fall
below the threshold of bare rationality.Grubbs v. Hannigan982 F.2d 1483, 1487 (10th Cir.
1993) (noting thaflackson‘standard requires [reviewing coutt] accept the jury’s resolution of
the evidence as long as it is within the bounds of reason”). In applyidgt¢ksonstandard on
federal habeas review, the Colaotbks to state law to determiriee substantive elements of the
crime. Johnson566 U.S. at 655. “[BJut gnminimum amount of evider that the Due Process
Clause requires to prove the offeiis@urely a matter of federal lawld.

At trial, the State had to gve, beyond a reasonable doubt, as to Count 1: that Petitioner
knowingly and intentionally looked upon or touched Hody or private parts of C.N. in a lewd or
lascivious manneseelnstruction No. 4-129, Oklahoma UnifarJury Instruction (OUJI)-CR (2d)
(2014); as to Count 3hat Petitioner engaged in sexual imotmirse with a person who was not his
spouse when Petitioner was over the agd®fand the victim wasinder the age of 14ee
Instruction No. 4-120, OUJI-CR (2d) (2014); and aLtunt 4: that Petitioner penetrated the
mouth of the victim with the penis of Petitionghen Petitioner was over the age of 18 and the
victim was under the age of 1&elnstruction No. 4-128, OULR (2d) (2014).

This Court has carefully reviewed the triatoed. Viewing the evidence presented at trial
in the light most favorable to the prosecution giving proper deference to the jury’s finding of

guilt and the OCCA'’s rejection of Petitioner’s saifincy challenge on direct appeal, the Court
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finds that the jury’s welict was well within the bounds ofason and that the OCCA'’s decision
regarding the sufficiecy of the evidence was objectively reaable. As a redt) § 2254(d) bars
relief, and the Court denies tpetition as to ground seven.

VIII. Ground eight: admission of information about pardon and parole

Petitioner claims his sentence should be fiedibecause, during the sentencing stage of
Petitioner’s bifurcated jury trial, the prosecutopioperly referred to the fatiiat a portion of the
sentence he received for hisgorfelony conviction of lewd omdecent proposal to a child under
16 had been suspended. Dod?étition at 15; Doc. 7-1Pet’r App. Br, at 44-47.

On direct appeal, Petitioner argued this “mistake by the prosecutor” required modification
of his sentence. Doc. 7-Bet’r App. Br, at 46-47. The OCCA rejectehiis claim on plain-error
review. The OCCA explained that, under Oklalaolaw, “references to probation and parole,
including suspended sentences, shouldeatubmitted to the jury.” Doc. 7-QCCA Op, at 15-

16 (citing Hunter v. State208 P.3d 931, 933 (Okla. Crim. App. 2008yerruled by Terrell v.
State 425 P.3d 399, 401 (Okla. Crim. App. 2018)Jhe OCCA further eplained that, “[iln
Hunter, [the OCCA] found that it isreor for jurors to learn that@efendant received a suspended
sentence because it allowsr fepeculation about pbation and parole policies and such
information may adversely influee the defendant’s sentené@.ld. at 16. But the OCCA found
the facts of Petitioner’'s case were distinguishable from thostumter, and did not support a

finding of plain error because “[a]s [Petitiohacknowledge[d], upon finding that the State had

10 1n Terrell, the OCCA concluded thahe rule it announced iklunter was “simply
unworkable” and held that “[jjurs are free to consider the ned@t proof of a prior conviction
including any evidence that afdadant previously receivedgiration, suspension, or deferral of
a sentence and any acceleration or revocation of such a sentéaaelf, 425 P.3d at 401. Thus,
while the OCCA found “actualreor” in Petitioner’s caseseeDoc. 7-3,0CCA Op, at 16, current
Oklahoma law would not support such a finding.
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proved his prior felony conviai beyond a reasonable doubt the janly had one sentencing
option; the only possible punishment on each cauas life without the possility of parole.” Id.
Thus, the OCCA concluded, whiletR@ner established “actual errbhe failed to show the “error
adversely affected his sentence” and tfailed to establish plain erroid.

Petitioner asserts that the OCCA’s decisiooastrary to, or an unreasonable application
of Brechtand further asserts that this error, along with all other trial errors alleged, rendered his
trial fundamentally unfair. Doc. Retition, at 15. For the reasons previously discussed, these
contentions lack merit. Instead, because th&€®@pplied plain-erroreview, the Court need
only decide whether the OCCA&pplication of the federal dymrocess standard was objectively
reasonableThornburg 422 F.3d at 1125. Significantly, Petitier acknowledged on direct appeal
that the jury was required to impose a sentendiéeofvithout parole for each conviction and that
the “mistake by the prosecutioad no effect on thsentence[s]” he received. Doc. R&f'r App.

Br., at 46. Under these circumstas, the Court finds the OCCAé&pplication of the due-process
standard was objectively reasonabléus, 8§ 2254 bars relief, anct@ourt denies the petition as
to ground eight.

IX.  Ground nine: cumulative trial errors

Finally, Petitioner claims theumulative effect othe trial errors &ged in grounds one
through nine deprived him @ fair trial. Doc. 1Petition at 16; Doc. 7-1Pet’r App. Br at 48-

49. The OCCA rejected this claim, concludingrthwere “no errors, coiaered individually or
cumulatively, that merit relief in this case.” Doc. 7&8;CA Op, at 17.

The Court agrees. “[l]n the federal habeastext, a cumulative-error analysis aggregates

all constitutional errors found to be harmless andlyzes whether their cumulative effect on the

outcome of the trial is such thedllectively they can no longer be determined to be harmless.”
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Alverson v. Workmar95 F.3d 1142, 1162 (10thrC2010) (brackets andtgrnal quotation marks
omitted) (quotingBrown v. Sirmons515 F.3d 1072, 1097 (10th Cir. 2008)). But a cumulative-
error analysis is warranted “onlyttiere are at least two errord.btt v. Trammell705 F.3d 1167,
1223 (10th Cir. 2013) (quotingooks v. Workmar689 F.3d 1148, 1194-95 (10th Cir. 2012)). In
analyzing the errors afied in grounds one through eight, @eurt found no constitutional errors.
As a result, Petitioner is not etfed to habeas relief on his cumulative-error claim, and the Court

denies the petitioas to ground nine.

CONCLUSION
Based on the foregoing anabjsthe Court concludes thawo evidentiary hearing is
necessary to resolve the claimseated in the petition and that Petitioner has not shown that he is
in custody, pursuant to the challeagstate-court judgment, inolation of his rights under the
United States Constitution. The Court therefore ddmgepetition for writ of habeas corpus. The
Court further concludes that Petitioner has not made the shomeogssary to obtain a certificate
of appealability as to any clairhge asserts in the petition and eurt therefore declines to issue
a certificate of appealabilitySee28 U.S.C. § 2253(c)(2Mliller-El v. Cockrell 537 U.S. 322, 336
(2003); Rule 11Rules Governing Section 2254 CasethaUnited States District Courts
ACCORDINGLY, IT IS HEREBY ORDERED that:
1. The Clerk of Court shall note on the record substitution of Luke Pettigrew in place of
Carl Bear as party respondent.
2. Petitioner’s request for avidentiary hearing idenied
3. The petition for writ of hbeeas corpus (Doc. 1) denied
4. A certificate of appealability idenied

5. A separate judgment shall batered in this matter.
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ORDEREDthis 1st day of May, 2020.

Q@@W

DOWDELL. CHIEF JUDGE
D STATES DISTRICT COURT
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