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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JAN BYRD, as spouse and next friend of
Raymond Byrd, deceased,

Plaintiff,
CaseNo. 17-CV-0111-CVE-JFJ

V.

ACE AMERICAN INSURANCE
COMPANY and TYSON FOODS, INC.,

Defendants.
GROENDYKE TRANSPORT, INC.,

I ntervenor.

N N N N N N N N N N N N N N N

OPINION AND ORDER

Now before the Court are the following motiofaintiff's Motion in Limine (Dkt. # 37);
Defendant Ace American Insurance Company Bygbn Foods, Inc’s Motion in Limine and Brief
in Support (Dkt. # 38); Plaintiff's Second MotianLimine (Dkt. # 80); Defendant Ace American
Insurance Company and Tyson Foods, Inc.’s First Supplemental Motion in Limine and Brief in
Support (Dkt. # 81); and Defendant Ace American Insurance Company and Tyson Foods, Inc.’s
Motion for Partial Summary Judgment and Brief in Support (Dkt. # 85).

.

On March 6, 2017, plaintiff Jan Byrd filgtlis case on behalf of her deceased husband,

Raymond Byrd, alleging claims of negligence, ligamt entrustment, and wrongful death against

Ace American Insurance Company (Ace) and Tyson Foods, Inc. (Tysd?lpintiff seeks

! In this Opinion and Order, the Court widifer to the deceased, Raymond Byrd, as “Byrd”

and will refer the named plaintiff, Jan Byrd, as “plaintiff.”
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compensatory and punitive damages in excess of $75J008case arises out of a traffic accident
that occurred on January 3, 2016. Byrd was operating a tractor-trailer owned by Groendyke
Transport, Inc. (Groendyke), and he was involired collision with Kent Redd. Dkt. # 2, at 2.
Redd was operating a tractor-trailer owned by Tyson.The collision occurred on Highway 75

in Washington County, Oklahoma, and both Bgndl Redd were traveling northbound on Highway

75. 1d.at 3. Byrd suffered serious personal injuries and died following the accident.

Plaintiff claims Byrd was driving in the right lane of northbotiighway 75 and Redd was
traveling northbound in the left lane of Highway?7®kt. # 82, at 2. Plaitiff alleges that Redd
attempted to make a right-hand turn from the left lane and the two ttesdters collided.
Plaintiff's version of the events is supporteglthe testimony of three eyewitnesses who were in
vehicles behind the two tractor-trailers. Mark Kane testified in his deposition that he observed
Redd’s tractor-trailer turn into Byrd’s tractor4tea, and the front of Byrd’s vehicle was pushed
underneath the other tractor-trailer. Dkt. # 83, &flark Marshall Kane also observed the accident,
and he states that Tyson tractor-trailer driveRbgld crossed the center line to initiate the collision.
Dkt. # 82-3, at 3. Katherine Anne Kane testified that the two tractor-trailers were side-by-side
before the accident occurred and the Tyson vehicle was in the left tmhshea claims that she
observed the collision. Dkt. # 82-4, at 3.

Defendants offer a completely different versiof the events leading up to the accident.

Defendants rely on GPS tracking data from thewalacles, and claim that Redd was driving in the

Defendants’ motion for partial summary judgrdoes not substantially concern the facts
giving rise to the accident, and the motion is focused on plaintiffs’ negligent entrustment
claim. Dkt. # 85. The Court offers a brief narrative of the parties’ allegations concerning
the accident only to provide context for the rulings on the motion for partial summary
judgment and the motions in limine.



right-hand lane just before the accident. t.Dk 87, at 2. Redd had left a nearby Walmart
Distribution Center (WDC), and he had slowed ddw 12 miles per hour in order to make a right-
hand turn. _ld. Plaintiff's accident reconstruction expert, Larry Owen, states that Byrd’s tractor-
trailer was going at least 50 miles per hourewhhe accident occurred. Dkt. # 87-1, at 3.
Defendants state that the Oklahoma HighwaydP&DHP) troopers who investigated the accident
determined that Byrd was at fault for the accidemt that they found no credible evidence that Redd
entered the left-hand lane at any time before the acciderdt 4d.
.

Defendants argue that plaintiff has no evideéonaipport her claim of negligent entrustment
or her demand for punitive damages, and they ask the Court to enter summary judgment on these
aspects of plaintiffs’ claim$.Dkt. # 85. There is no evidem submitted in support of defendants’
motion for partial summary judgment, and the motion is based solely on an alleged lack of evidence
to support plaintiff’s claim of negligent entrusént and her demand for punitive damages. Plaintiff
responds that Tyson ignored evidence that Redféred from sleep apnea and that Redd had
exceeded his hours of service attilree of the accident, and theraigenuine dispute as to whether
driver fatigue caused or contributed to the accidddit. # 90, at 10. Plaintiff claims that this
evidence gives rise to a genuine dispute as tthen Tyson negligently entrusted a tractor-trailer
to Redd and consequently acted with reckless disregard for the rights of others.

Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine

dispute as to any material fact and the moving party is entitled to judgment as a matter of law.

3 Defendants refer to plaintiff's “gross negligencause of action,” but plaintiff does not have
a separate claim for gross negligence and gpears to be a reference to plaintiff's demand
for punitive damages. Dkt. # 85, at 6.
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Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, #e7 U.S.

242, 250 (1986); Kendall v. Watking98 F.2d 848, 850 (10th Cir. 1993). The plain language of

Rule 56(c) mandates the entry of summary juddnedter adequate time for discovery and upon
motion, against a party who fails to make a showing sufficient to establish the existence of an
element essential to that party’s case, and on whatlparty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedarproperly regarded not as a disfavored
procedural shortcut, but rather as an integaat of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy and inexpensive determination of every acticat.'32/dl.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could not lead a ratiigalof fact to find fo the non-moving party, there

is no ‘genuine issue for trial.””_Matshga Elec. Indus. Co. v. Zenith Radio Coi75 U.S. 574,

586-87 (1986) (citations omitted). “The mere exiseof a scintilla of adence in support of the
plaintiff's position will be insufficent; there must be &lence on which the [trier of fact] could
reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essent®e inquiry for the Court

is “whether the evidence presents a sufficidisagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,
the Court construes the record in the light nfiagbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).

When Redd was hired by Tyson, he underwepttysical examination and he notified the
examining physician that a physician had previously told him that he had sleep apnea. Dkt. # 90-1,

at 2. Redd passed his physical &edeceived a two year certificatedrive a tractor-trailer._Id.



at4. Redd testified in his deposition that heltezeh fired by a previous employer, because his neck
was “too thick” and the employer believed that he had sleep apnea. Dkt. # 90-2, at 9. Redd admits
that he was diagnosed with slegmea and he did have a sleep apnea machine at one tirae. Id.
19-20. However, Tyson did not require any additional sleep apnea testing or that he use a sleep
apnea machine._ldt 22. At the time of the accideRedd had exceeded the number of hours that
he was permitted to operate a tractor-trailehauit rest, and he was operating his vehicle under a
“convenience rule,” under which Tyson authorized him to drive up to 20 miles to find a location to
rest. Id.at 3-5. Redd could have rested while his truck was being unloaded at the WDC, but he
claims that he was not tired and he did not rest during that timat 14-15. He states that he was
fully alert at the time of the accident. kit 16.

“Negligent entrustment of an automobile occwhen the automobile is supplied, directly
or through a third person, for the use of anottteom the supplier knowsy should know, because
of youth, inexperience, or otherwise, is likelyuge it in a manner involving unreasonable risk of

bodily harm to others . . . .Sheffer v. Carolina Forge Ca.LC, 306 P.3d 544, 548 (Okla. 2013).

To establish a claim of negligent entrustmerd ghaintiff must show tht a reasonable person knew
or should have known that the person entrusted twétvehicle would be |y to operate it in a

careless, reckless, or incompetent manner. Green v. HEOri8.3d 866, 869 (Okla. 2003). A

necessary element of a negligent entrustment étathmat injury result from the driver’s careless

or reckless operation of the vehicle. Clark v. Tur@8rP.3d 736, 743 (Okla. Civ. App. 2004).

Defendants argue that plaiffitias no evidence that Redd’s negligence caused any injury to
Byrd or that Tyson should hakaown that Redd was likely to opégahe tractor in a reckless or

incompetent manner. Dkt. # 85, at 2. Howeveainpiff has come forward with evidence that Redd



suffered from sleep apnea and that he notifiedohythat he had previously been told that he
suffered from sleep apnea. When combin&tl evidence that Redd ezeded his legal hours of
service, this could support a finding that Tyson negligently entrusted a tractor-trailer to a sleep-
deprived driver. The circumstances giving risethe accident are disputed, and plaintiff has
eyewitness testimony that supports a viable theory that Redd’s driving caused the accident. Itis
undisputed that Byrd suffered personal injuries in the accident, and plaintiff has produced evidence
to support each element of a negligent entrustment claim. Defendants’ motion for summary
judgment should be denied as to plaintiff's negligent entrustment claim.

The Court also finds that the same eversupporting plaintiff's claim of negligent
entrustment could support a finding that Tyson acted with reckless disregard for the rights of others.
Punitive damages may be awarded only if thenpifishows by clear and convincing evidence that
the defendant has been “guilty of reckless disregard for the rights of otheusy”. 8AT. tit. 23,

8 9.1. A person acts in reckless disregard for the ragftathers if he “wagither aware, or did not
care, that there was a substantial and unnecessiatiat [his] conduct would cause serious injury

to others.”_Gowens v. Barsto®64 P.3d 644, 652 (Okla. 2015). The trial court must determine as

a matter of law whether the plaintiff has produsatficient evidence that a reasonable jury could
find that a defendant acted with reckless disregaai®estructing the jury as to punitive damages.

Badillo v. Mic Century Ins. Cp121 P.3d 1080, 1106 (Okla. 2005). Vieg'the evidence in a light

most favorable to plaintiff, there is eyewisisgestimony supporting plaintiff's argument that Redd
crossed into the other lane and initiated contadméddeen the two tractor-trailers. Plaintiff has also
produced evidence that at the time of the accittettRedd had exceeded the number of hours he

could remain in service, and there is evidence that Redd suffers from sleep apnea. This could



support an inference that Redd was sleep-deprivibe &ime of the accident and that Tyson should
have been aware that Redd'’s sleep apnea crehtadtdaened risk that he could be involved in an
accident. The Court finds that defendants’ mofior summary judgment should be denied as to
plaintiff's demand for punitive damages.
[1.
Plaintiff and defendants have each filed motiorsnine to exclude edence at trial. Dkt.

## 37, 38, 80, 81. “The purpose ofmation in limine is to aid the trial process by enabling the
Court ‘to rule in advance of trial on the relevaoteertain forecasted evidence, as to issues that

are definitively set for trial, without lengthy argunian, or interruption of, the trial.””_Mendelsohn

v. Sprint/United Management C&87 F. Supp. 2d 1210, 1208 (D. Kan. 2008). However, a court

is almost always better situated to make ewvideynrulings during trial, and a court may defer an
in limine ruling unless the party seeking to excladielence shows that tegidence is inadmissible

on all potential grounds. Wright v. BNSF Railway C2016 WL 1611595, *1 (Apr. 22, 2016).

Plaintiff filed this case in federal court bdsen diversity jurisdiction, and the admissibility of

evidence is generally governed by federal law. Blanke v. Alexah82F.3d 1224, 1231 (10th Cir.

1998). State law concerning the admissibilityegfdence will be considered only if the issue
involves a “substantive” state rule of evidence, such as the collateral source rule or the parol
evidence rule._IdThe parties are advised that all mglion the motions in limine are preliminary.
A.
Plaintiff has filed two motions in limine (. ## 37, 80), and she makes a total of seven
arguments to exclude evidence. Three of thesmgels are not disputed by defendants. Defendants

do not object to plaintiff's request to exclude evidence that Byrd or his estate received payments



from insurance, workers’ compensation, or of@irces following the accident, and defendants also
will not seek to introduce evidence that Byitdd for bankruptcy protection in approximately 1993
or 1994. In addition, defendants do not object snpilff's request to exclude purported hearsay
statements made by Robert Paintekt. # 86, at 5. Plaintiff'snotion (Dkt. # 37) is granted as to
these three undisputed issues.

Admissibility of OHP Accident Report and Testimony as to Fault

In two separate arguments, plaintiff asks @ourt to exclude a report prepared by the OHP
following an investigation of the accident seelny three OHP troopersDkt. # 37, at 2-5. In
particular, plaintiff seeks to exalle page 3 of the OHP report tleantains statements suggesting
that Byrd was at fault for thaccident, and she seeks to exclude a diagram of the position of the
vehicles prepared by OHP trooper Dustin Thorntonatl@; Dkt. # 61, at 3. Defendants agree that
any determinations of fault made by OHP troopkosil not be admitted at trial, but they argue that
the remainder of the report and the diagram are admissible. Dkt. # 53, at 1-4.

The Court initially notes that plaintiff's arguent is based solely on Oklahoma law, and she
does not cite a single federal case or rule of evidence in support of her argument to exclude the
report and diagram. Sé&kt. # 37, at 2-3; Dkt. # 61, at 1-3. The Court finds that this by itself is a
sufficient reason to deny plaintiff's requestdrclude the OHP report and diagram. Plaintiff
acknowledges that this is a diversity case ardtimissibility of evidence is governed by federal
law, and she makes no attempt to show thatdises she cite would constitute a “substantive” rule
of evidence. Dkt. # 37, at 1. The Court noted the admissibility of the report and diagram will
likley become a moot point if tH@HP troopers who investigated the accident testify at trial, because

the troopers can testify about the factual findings of their investigation. Both sides agree that OHP



troopers can testify about the investigation aed fimdings as to the facts underlying the accident,
and this may include factual statements tendinghtmw that Byrd or Redd actually caused the
accident. However, the parties are advised that itaess, whether an expert, OHP trooper, or fact
witness, will be permitted to testify that ByrdRedd was at fault or was negligent, because that is
the ultimate issue reserved for the jury. Pl#fistrequest to exclude the OHP report and diagram
is preliminarily denied subject to renewal at trihe Court’s preliminary ruling on this issue also
disposes of plaintiff's argument that OHP troo#rsuld not be permitted to testify as to the issues
of fault or negligence.

Evidence of Byrd's Medical Conditions

Plaintiff claims that defendants may attempt to offer evidence that Byrd had medical

conditions that contributed to the accident, she argues that the evidence does not tend to show
with “medical certainty” that the conditions hatyaole in causing the accidie Dkt. # 37, at 6-8.
She argues that Byrd died from “multiple bluntdeinjuries” and there is no evidence that any pre-
existing medical condition caused or contributed to his deatht 8d.Defendants respond that they
have asserted an affirmative defense that Byrsl eher partially or wholly responsible for the
accident, and they should be permitted to rofecumstantial evidence that Byrd’'s medical
conditions played a role in causing the accident. Dkt. # 53, at 7.

Following the accident, Byrd was taken to Saint Francis Hospital in Tulsa, Oklahoma, and

the medical records show thae treating physicians believed that Byrd had suffered a “cardiac

4 It is not clear what specific testimony plafhbelieves should be excluded, and this is a
separate and independent reason to denmthien in limine. Plaintiff acknowledges that
the OHP troopers can testify about their investigation and factual findings. Dkt. # 37, at 5.
This may necessarily include findings that are not favorable to plaintiff, but this does not
convert factual findings into prohibited opinion testimony as to fault or negligence.
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event that led to him wrecking” his tractor-trailddkt. # 53-1, at 41. The cause of death is listed
as “DIC [disseminated intravascular coagulation] and cardiac arresDefdndants have obtained
other medical records pre-dating the accident, whiedw that Byrd had ste&ninserted into his
heart in May 2015._ldat 44. Byrd also suffered frohlypertension, type 2 diabetes, chronic
obstructive pulmonary disease (COPD), and reteeis, and he was taking medication to treat his
COPD, high blood pressure, and type 2 diabetes.atld5. He was also taking anti-seizure
medication and medication to prevent heart attacks. Id.

The Court finds that plaintiff's request éxclude evidence of Byrd’s medical conditions
should be denied. The evidence provided by defasdauld permit a reasonable jury to find that
Byrd suffered from medical conditions that cantried to the accident, especially considering that
medical professionals believed that Byrd suffered a “cardiac event’ just before the accident.
Plaintiff argues that there is no direct evidetiw Byrd was fatigued or suffering any symptoms
that contributed to the accident, but defendants may rely on circumstantial evidence to rebut
plaintiff's evidence as to causation or to prowattibutory or comparative negligence. The Court
notes that plaintiff is seeking to offer circustial evidence that Redd suffered from sleep apnea
that caused him to be fatiguedia¢ time of the accident, and it appears that plaintiff is seeking to
impose a higher burden on defendants to introduce similar evidence as to Byrd’s mental or physical
health at the time of the accident. The Cowilt apply the same standard to plaintiff and
defendants, and each party may seek to admieeeealof the drivers’ physical or mental conditions

at the time of the accident.
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Evidence of Insurance Payments to Tyson by Groendyke’s Insurer

Plaintiff argues that defendants should behited from offering evidence that Tyson
received an insurance payment from Groendyke'sansiDkt. # 37, at 8. In response, defendants
do not address the specific issue raised by plbamtd, instead, argue that they should be permitted
to use evidence of Groendyke’s internal investigeof the accident if #y obtain such documents
before trial. Dkt. # 53, at 8. The Court considers only the specific issue raised in plaintiff’s motion
in limine, and finds that defendants have not magl@bjection to plaintiff's request to exclude
evidence of insurance payments to Tyson. TowrGinds that plaintiff's request is unopposed, and
defendants will not be permitted to use evidesfdasurance payments to Tyson by Groendyke’s
insurer.

B.

Defendants have filed two motions in lireifDkt. ## 38, 81), and defendants have raised
a total of five issues. Plaiff does not oppose defendants’ requestxclude evidence concerning
Groendyke’s classification of the accident as préat@le or non-preventable, subject to plaintiff's
right to request a bench confecenif the evidence becomes relevant at trial. Dkt. # 82, at 10.
Defendants’ request to exclude evidence concerning Groendyke’s preventability determination is
granted as unopposed. Earlier in this Opinion and Order, the Court explained that both parties
would be permitted to rely on evidence of the drivers’ physical and mental conditions at the time
of the accident, and defendants’ request tousleckvidence that Redd suffered from sleep apnea
is denied._Sesupra at 10. The Court will consider the ¢éerremaining disputed issues raised in

defendants’ motions in limine.
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Inaccuracies in Redd’s Electronic Logs

Defendants ask the Court to exclude evidenaeRledd kept incomplete or inaccurate logs,
because this evidence would not be relevant tossueiat trial. Dkt. # 38; at 7. Plaintiff argues
that the jury could “infer from improperly compdel forms that, among other things, the driver was
inattentive to his duties on the day in question.” Dkt. # 54, at 7. However, Redd’s general
attentiveness to his non-driving employment dutieswilbe relevant at trial, and the primary issue
will be how the accident occurred. The Court fititist evidence as talleged inadequacies in
Redd’s logs should preliminarily be excluded, suldieptaintiff's right to renew this motion should
anything occur at trial to make the electronic logs relevant.

Admissibility of Byrd’s Post-Accident Statement

Defendants argue that Byrd made a hearsay statement to a first responder, Robert Horsman,

but that the statement is not admissible undereangption to the hearsay rule. Dkt. # 81, at 2-3.
The key statement at issue is Byrd’s allegecestant to Horsman that “the son of a bitch cut me
off,” and it is clear from the coexkt of the statement that Byrd is attempting to place blame for the
accident on Redd. Dkt. # 81-1, atPlaintiff responds that the statement is admissible as an excited
utterance, because Byrd made the statemeniyshéter the accident and the statement was made

after Byrd had been seriously injured in the accident.

The parties do not disite that Byrd’'s statement would constitute hearsay, and hearsay
statements are inadmissible unless a federal statute or the Federal Rules of Evidence create an
exception allowing for the admissibility of the statent. Fed. R. Evid. 802. Under Fed. R. Evid.
803(2), a statement is not excluded by the rule agheesay if it is “[a] statement relating to a

startling event or condition, made while the declarant was under the stress of excitement that it
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caused.” This is known as an excited utteraand,the party seeking to admit a statement under
this exception to the hearsay rule must establish the following elements: “(1) a startling event, (2)
the declarant made the statement under the stréiss efent’s excitement, and (3) a nexus exists

between the content of the statementt the event.” United States v. Magn@863 F.3d 1284, 1292

(10th Cir. 2017). Courts should consider additional factors such as “the amount of time between the
event and the statement; the nature of the etlemtsubject matter of the statement; the age and
condition of the declarant; the presence or absehself-interest; and whether the statement was

volunteered or in response to qesing.” United States v. Purslgy77 F.3d 1204, 1220 (10th Cir.

2009). Defendants argue that Byrd had sufficierg tocontemplate after the accident and he made

a statement that was obviously in his self-interBét. # 87, at 7. However, plaintiff responds that

the statement was made approximately 10 minutes after the accident and Byrd was still suffering
from the stress of the accident when he madstdtement. Dkt. # 82, at 6. The Court finds that

the admissibility of Byrd’'s statement is not clear-cut under Rule 803(2), and a determination as to
the admissibility of the statemestiould be made at trial. Theeare factors tending to support each
sides’ argument and it would be preferable to oul¢his issue at trial after presentation of evidence

as to the six Purslefactors.

Admissibility of Eyewitness Testimony

Defendants ask the Court to exclude therremy of Mark Kane, Mark Marshall Kane, and
Katherine Kane, because they did not have aqaate vantage point to observe the accident and
their eyewitness testimony would mislead the jubkt. # 81, at 7-9. Defendants argue that the
Kanes’ deposition testimony is inconsistent with@RS tracking data as to the location and speeds

of both tractor-trailers, and it is unlikely thitie Kanes actually observed the collision. at8.
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Plaintiff responds that the Kanes will testify ttia¢y saw both tractor-trailers before the accident
occurred, and their testimony will be relevant andfoétp the jury in resolving plaintiff's claims.
Dkt. # 82. The Court has reviewtek deposition testimony of each of the Kanes, and they all claim
to have observed the tractor-trailers beforectiision and intend to testify that Redd’s vehicle
initiated the accident. The points raised by defersdgoto the weight that the finder of fact may
decide to give to the testimony, but defendants’ arguments do not go to the admissibility of the
proposed testimony. Instead, defendants may cross-examine the Kanes about the circumstances
under which they viewed the two tractor-traile@reluding any obstruction to their view of the
vehicles, and it will be up to the jury to determifthe Kanes’ testimony is credible. The Court
finds that defendants’ request to exclude the Kanes’ testimony should be denied.

IT ISTHEREFORE ORDERED that Defendant Ace American Insurance Company and
Tyson Foods, Inc.’s Motion for Partial Summalydgment and Brief in Support (Dkt. # 85) is
denied.

IT ISFURTHER ORDERED that Plaintiff's Motion in Limne (Dkt. # 37) and Plaintiff's
Second Motion in Limine (Dkt. # 80) ageanted in part anddenied in part: plaintiff's requests
to exclude evidence that Byrd's estate receivedieats after the accidemetyidence that Byrd filed
for bankruptcy protection, evidence of a hearsatestent made by Robert Painter, and evidence
that Tyson received paymsnfrom Groendyke’s insurer are granted; the motion is denied in all
other respects.

IT IS FURTHER ORDERED that Defendant Ace American Insurance Company and
Tyson Foods, Inc’s Motion in Limine and Brief8upport (Dkt. # 38) and Defendant Ace American

Insurance Company and Tyson Foods, Inc.’s First Supplemental Motion in Limine and Brief in

14



Support (Dkt. # 81) argranted in part anddenied in part: defendants’ requests to exclude
evidence of Groendyke’s determination of prevbitityg and evidence of inaccuracies in Redd’s
logs are granted; the motion is denied in all other respects.

DATED this 30th day of March, 2018.

CLAIRE V. EAGAN H_J
UNITED STATES DISTRICT JUDGE
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