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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

NIKEYA PROCTOR CASE NO.4:17<v-00165GBC
Plaintiff,
V. (MAGISTRATE JUDGE COHN)
NANCY A. BERRYHILL,! OPINION AND ORDER TO DENY
Deputy Commissioner for Operations, PLAINTIFF'S APPEAL

performing the duties and functions not
reserved to th€ommissioner of Social
Security,

Defendant.

OPINION AND ORDER TO DENY PLAINTIFF'S APPEAL

This matteris beforethe undersignednited StatesMagistrateJudgefor decision. Nikeya
Proctor (“Plaintiff’) seeks judicial review of the Commissionerof the Social Security
Administratioris decision finding of not disabled.As set forth below, the CourtDENIES
Plaintiff's appealandAFFIRM S the Commissioner’'siecisionin this case.

I. STANDARD OF REVIEW

To receive disability or supplemental security benefits underStial SecurityAct
(“Act”), a claimant bears the burden to demonstrate an “inability to engage in any substantial
gainful activity by reason of any medically determinable physical or mentalrimgra which can
be expected to result in death or which has lasted or can be expdetaddr a continuous period
of not less than 12 months.” 42 U.S.C. § 423(d)(1)é&Lord42 U.S.C. § 1382c(a)(3)(A).

The Act further provides that an individual

1 Ms. Berryhill, Deputy Commissionerfor Operations,is leading the Social Security
Administration,pending the nomination and confirmation &@mmissionerPursuanto Federal
Rule of Civil Procedure25(d), Deputy Commissionegior OperationsBerryhill should be
substitutedasthe defendann this action.No furtheractionneedbetakento continuethis suit by
reasorof thelastsentencef theSocialSecurityAct, 42U.S.C.8 405(g).

Dockets.Justia.com


https://dockets.justia.com/docket/oklahoma/okndce/4:2017cv00165/41934/
https://docs.justia.com/cases/federal/district-courts/oklahoma/okndce/4:2017cv00165/41934/31/
https://dockets.justia.com/

shall be determined to be under a disability only if his physical or mental
impairment o impairments are of such severity that he is not only unable to do his
previous work but cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful work which exists in the national
economy, regardless of whether such work exists in the immediate area in which
he lives, or whether a specific job vacancy exists for him, or whether he would be
hired if he applied for work.

42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B). Plaintiff must demonstrate the physica¢mal
impairment “by medically acceptable clinical and laboratory diagnostimigues.” 42 U.S.C. 88
423(d)(3), 1382c(a)(3)(D).

Social Security regulations implement a fstep sequential process to evaluate a disability

claim. 20 C.F.R. 88 404.152016.920;Williams v. Bowen 844 F.2d 748, 750 (10th Cir. 1988)
(setting forth the five steps in detail). “If a determination can be made at any stiehs that a
plaintiff is or is not disabled, evaluation under a subsequent step is not ngtasdiirams 844

F.2d at 750T he claimant bears the burden of proof at steps one througistmwells v. Colvin

727 F.3d 1061, 1064 at n.1. (10th Cir. 2013). If the claimant satisfies this burden, then the
Commissioner must show at step five that jobs erishé national economy that a person with
the claimant’s abilities, age, education, and work experience can perform. Id.

In reviewing a decision of the Commissioner, the Court is limited to determiriiether
the Commissioner has applied the correctllsgandards and whether the decision is supported by
substantial evidence&seee.g, 42 U.S.C. 8§ 405(g) (“court shall review only the question of

conformity with such regulations and the validity of such regulations”); Grogan mh&$r399

F.3d 1257, 1@1 (10th Cir. 2005). Substantial evidence is more than a scintilla buhbkssat
preponderance and is such relevant evidence as a reasonable mind might acceptitestadequ
support a conclusiorgeeid. Substantial evidence “does not mean a large asiderable amount

of evidence, but rather ‘such relevant evidence as a reasonable mind might accept as adequate to



support a conclusion.’Pierce v. Underwood, 487 U.S. 552, 565 (1988) (quadfingsolidated

Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). TQwurt’s review is based on the record, and

the Court will “meticulously examine the record as a whole, including anyti@tgnay undercut
or detract from the [Administrative Law Judg€’aLJ’s” )] findings in order to determine if the
substantiality teishas been metld. The Court may neither reweigh the evidence nor substitute its

judgment for that of the Commission&eeHackett v. Barnhast395 F.3d 1168, 1172 (10th Cir.

2005). Even if the Court might have reached a different conclusion, if supported by sabstanti

evidence, the Commissioner’s decision stasgeWhite v. Barnhart, 287 F.3d 903, 908 (10th

Cir. 2002).
II. BACKGROUND

A. Procedural History and Childhood Disability

Plaintiff received supplemental security income (“SSI”) benefits based onlitysab a
child. (Tr. 10). In May 2009, Plaintiff was provided with an Individualized Education PIBR"()
due to her disorders in attention, visual, and auditory processing which affected her jgmogress
reading, comprehension, and mdifr. 21322). She was on track to get a certificate of high school
completion but needed to improve her grades in order to pass the high school exit exans. She wa
interested in attendingtiege andvorkedselling newspapers. (Tr. 241¥). She was polite, quiet,
and nondisruptive, and did well with individual work when she applied herself. Her social
behavior was “school appropriate,” she interacted socially with her peers, and behavior
management was not needed. (Tr. 213-17, 220).

As required by law, eligibility for SSI benefits wasdetermined when Plaintiff attained
age eighteen. (Tr. 10plaintiff turned eighteen in April 200and t was determined Plaintiff was

no longer disabled as of September 1, 20d4at 10, 12, 19At the administrative hearing,



Plaintiff appeare@ndwaived right to counsegand a vocational expeatsotestified 1d. at 10 On

September 22, 201%ne ALJissued a decision findinBlaintiff not disabled.r. 10-21).0n

February 22, 2017he Appeals Council denied Plaintiff's requistreview (Tr. 126), making the
ALJ’s decision the Commissioner’s final decision for purposes of judiciatwedee20 C.F.R.
§ 422.210(a).

[l . ISSUESAND ANALYSIS

Onappeal, Riintiff allegedive errors (1) The Appeals Council failed pyoperly consider
new evidence(2) the Plaintiff was not given proper notice regarding representation and the ALJ
failed in his duty tdully develop the record; (3) the finding thagintiff’'s impairment does not
meet a Listing is not suppoddy substantial evidence; (det ALJ failed to properly consider the
medical source opinions; and (5) the ALJ’s evaluation of taeEff’s allegations is not supported
by substantial evidencePl( Br.at 34, Doc. 22).

A. PostDecisional Evidence

1. AppealsCouncil

Plaintiff statesthe Appeals Councérredin finding the additionaévidencedid notrelate
to therelevanttime period (PI. Br. at4). TheALJ reviewedtherecordin orderto makea decision.
Evidencesubmittedto the Appeals Councils evaluatedf it is new, material,andrelatedto the

period on or before the date of tAkJ’s decision. Chambers v. Barnhart, 389 F.3d 1139, 1142

(10th Cir. 2004).Whenthe Appeals Councikjectsadditionalevidencen support of alaim, and
the plaintiff objects,the courtmayreviewtheinformationto resolvethe matterof whethert was

correctlyrejected Krauserv. Astrue 638, F.3d 1324, 1328 (10@ir. 2011).The Appeals Court

noted:

We also lookedat the recorddrom Indian Health Care ResourceCenter
datedAugust 31, 201616 pages).The ALJ decidedyour casethrough September
22, 2015.This newinformationis about datertime. Therefore,t doesnot dfect



the decsion about whether yowere disabledbeginning on or befor€eptember
22, 2015.

If youwantusto considerwhetheryou weredisabledafter Septembe@?2,
2015, youneedto apply again.

(Tr. 2). Theundersigned has also reviewed the additiemalence and agrees tAppeals Council
reasonably founthe new evidence dated after the ALS&ptember 22, 20Xdecision (SeeSupp.
Tr. 296-311) Theevidencerelated to a tim@eriodafterthedecision and thusit did not provide
a basisfor changing the decisioliTr. 2). Plaintiff argues the newvidencesupports the opinion
of the psychologicatonsultativeexaminer(PI. Br. at5). However, lteadditionalevidence shows
Plaintiff continuedto reportthe sameissuesthe ALJ considered, i.e., learnirdjsorder,anxiety,
disorderanddepressive disordeiSéegenerallyTr. 296-31).
B. Right to Counseland ALJ Duty to Develop

Plaintiff statesshewasnotgivenpropemoticeregarding her righto counsehtthehearing
and theALJ should have further developed tieeord (PI. Br. at 6-7). Raintiff signed avaiver of
her rightto representatioon thesamedayasthe hearing(Pl. Br. at7) (citing Tr. 124). ADistrict
Courtin New Mexico recentlyrevieweda casewherethe plaintiff allegedhedid not knowingly
waivethe rightto counsel:

The Social Security Administrations (“SSA”) Hearings, Appeals and
Litigation Law Manual(“HALLEX") requireswhereaclaimantis unrepresented,
“the ALJ will ensure on theecordthatthe claimanthas been properlydvisedof
the rightto representatioand thathe claimantis capableof makinganinformed
choice about representation.’SSA, HALLEX [-2-6-52, available at
https://lwww.ssa.gov/OP_Hortmallex/I-02/1-2-6-52.html.ALJ’ s are not required
to “recite specificquestiongegardingthe rightto representationr the claimants
capacityto make an informed choice about representation.” Id. a claimantis
illiterate, the ALJ must explain that both free and contingentepresentations
availableto theclaimant.ld. ...

The Tenth Circuit only requireswritten notice thatadvisesa claimantof
their right to berepresentedby counsel SeeCarer v. Chater 73 F.3d 1019, 1021
(10th Cir. 1996)(neither42 U.S.C.8 404.1706 406(cpor 20 C.F.R.8 404.1706
requiresmore thanwritten advisemenof the claimants right to be represented);




Garciav. Califang 625 F.2d 354, 356 (10tir. 1980)(neithe the statutenor the
regulations require anythingpore thanwritten notice ofthe claimants rightto
representatioby an attorney).

Villalobosv. Colvin, No. CV-15-00463€G, 2016WL 10588059at*4 (D. N.M. Mar. 29, 2016).

As Plaintiff signed avritten notice waivingherrightto counsel, thé\LJ satisfiedthe requirements
of HALLEX and theTenthCircuit. (Tr. 124).“The ALJ’s dutyto develop theecordis heightened
whena claimantis unrepresenteddowever,a claimant’spro se statusdoesnot, in and of itself,

mandate aeversal.”"SeeMusgrave vSullivan, 966 F.2d 1371, 1376 (104Gir. 1992).In thiscase,

the ALJ reviewedPlaintiff's impairmentsandevidencen therecord:

The claimant has the followingsevereimpairments:learning disorder,
anxietydisorder,anddepressivealisorder ...

At the administrativehearing,the claimanttestified abouther background
andmedicalcondition.The claimanttestifiedthat shewasnot working at thetime
of the hearingShestatedthatshelived by herselfin an apatment. The claimant
confirmed that sheeceiveda certificatefor completing the 12th grad&healso
verified at least51 percentof her classeswverein regularclassesThe claimant
allegedthatlearningproblems, anxiety, andepressiotimited her ability to work.
The claimant contended thashe had difficulty comprehending andompleting
tasks.Sheclaimedthat she took longer thantherswhensheattemptedo complete
tasks.In termsof activities of daily living, shetestifiedthat sheread,wentto the
library, performed math problems, performedchores, cleaned, used public
transportationpreparedneals,and shoppetbr groceries...

EdwardJasinski,Ph.D., a psychologistestified as a medicalexpert.Dr.
Jasinskiwas presentat the hearing bytelephone andreviewedall the medical
exhibits of record prior to testifying. He had the opportunity to questionthe
claimant.He testifiedthattherewaslittle supporin theevidenceor school records
to supportthe opinion of the psychologicalonsultatie examinerHe elaborated
thatthereis insufficient evidencén thefile to find that theclaimanthadmarked
mental limitations. He implied that the impairments neither singly nor in
combinationmetor equaled anedicallisting. Basedon his education, knowledge,
experienceand review of the record, héndicatedin his opinion, theclaimant
would have the followindimitations: the claimantwould belimited to simple
repetitivetaskswith limited socialinteraction...

On September10, 2014, [Kathy Vandenburgh, Ph.D.evaluatedthe
claimant.The claimantcomplainedof learningproblems, anxiety, and depression.
The mental status examinationrevealedthe following positive findings: the
claimant was easily stressedfelt depressedhad problems focusingappeared



childlike, and haddifficulty persistingthroughtasks.Cognitivetestingrevealed
scoresin the extremelylow range, including dull-scalelQ scoreof 59. The
findings from the mental statusexaminationwere otherwise unremarkableDr.
Vandenburgh diagnosed mood disorder dmarning disorder. Based on the
examination,from a psychological standpoint, she opirtedt the claimanthad
moderateto marked mental limitations, including having marked impairment
workingin a typicalwork setting.
(Tr.12, 15, 17-18 Thus, theALJ reviewedthe opinions of the psychologists &ldintiff's severe
impairmentsf alearningdisorder, anxiety disorder, addpressivalisorder. From theecord the
ALJ foundPlaintiff had theResidualFunctionalCapacity(“RFC”) to perform:
a full range ofwork at all exertionallevels but with the following nonexertional
limitations:the claimantis limited to simplerepetitivetasks;shecanhavenoteam
orientedtasks;shecanhaveno pulhic contact; antherecanonly besimplechanges
in thework environment oat the worksite.
(Tr. 15. The ALJ formulatedthe RFC from consideratiorof all of the evidence. At the hearing,
the ALJ questionedPlaintiff:
ALJ: We're here becauseof a reqgest that you filed on a continuing
disability reviewcase.Your requestor hearingwvasMarch 12, 2015. Your exhibit
folder haghefollowing premarkedexhibitsin it. Therewasonesentto youin the
mail. Did you takethetime to openit?
CLMT: Yes.
ALJ: Okay. On that disk,it has the following numbereexhibits. 1A
through4A, 1 throughl1B, 1 through5D, 1E through 16E, 1F through 10Bo

you know anyegalreasonsvhy any of those documents dot belongin yourfile

folder?
CLMT: No, | do not.
ALJ: All right. They'rereceivednto evidenceatthistime.



(Tr. 32). Plaintiff contends thé&LJ should have obtaineatlditionalschoolrecords but she does
not specify how those records would have changed the decigRInBr. at 8). Plaintiff also
contends thé\LJ's questionsverenot adequte. (Id. at 9-10).However,the ALJ confirmedwith
Plaintiff shewentto thelibrary, readyoung adult books, and had nebeenon any medications
or beenhospitalized (Tr. 38) (*You enjoy goingto the library. You readyoung adult books.
You've neverbeenon medication$or psychiatricissuesnor have youbeenhospitalizedjs that
correct?™Yes.”). 1d.

Plaintiff further arguesDr. Jasinskidid nottestify how Dr. Vandenburgh’seportwas
inconsistat with the rest of the record. PI. Br. at 9). Dr. Jasinskistatedhe did not “see any
evidence of’Dr. Vandenburgh’s finding oPlaintiff's “childlike presentatiofhfrom the medical
exhibits,otherinteractionsand schootecords’ (Tr. 34).

In sum,therecordin this casewasadequatelydeveloped and includddaintiff's IEP, the
limited medicalvisits to Kaiser,two psychological evaluations, améstimonyfrom a medical

expert.SeeHawkinsv. Chater 113 F.3d 1162, 1168 (10€ir. 1997)(“The ALJ does not havio

exhauskeverypossibleine of inquiry in anattemptto pursueeverypotentialline of questioning.
Thestandards one ofreasonablgood judgmentThe dutyto develop theecordis limited to fully
and fairly developingthe recordasto materialissues.”The record was sufficient to rendera
decisionregardingPlaintiff’s disability claim, and theALJ wasnotrequiredto further develop the
record.

I

I

I

I



C. Listed Impairment

1. 12.05(B)Intellectual Disability

Plaintiff contends théALJ erred by finding Plaintiff did not meetthe requirementsof
Listing 12.05(B)(intellectualdisability). (Pl. Br. at10-11J). Listing § 12.05(B) provides eaimant

is disabledperseasfollows:

12.05 Intellectual disability: Intellectual disability refers to significantly

subaverage@eneralintellectual functioningwith deficits in adaptive functioning
initially manifested during the developmental period; i.e., thevidence
demonstrates or supports onset ofithpairmentbefore ag&2. The requiredevel

of severityfor this disorderis met when the requirements A, B, C, or D are

satisfied...

B. A valid verbal,performanceor full scalelQ of 59 orless
20C.F.R.pt. 404, subpt?, app. 1, § 12.05(B) Fromthe definition, theALJ foundPlaintiff's 1Q

scoresvereinvalid:

Theclaimanthad &ull-scalelQ scoreof 59, processingpeedscoreof 65, working
memoryscoreof 63, andperceptuakeasoningscoreof 56. However,the [ALJ]
finds thatthesescoresarenot valid. Thesescoresdo notreflecttheclaimant’strue
cognitive functioningpasedon the otheevidenceof her adaptive functioning:or
example thesescoresareinconsistentith the claimant’sability to completethe
12th gradeln addition,thesescoresarecontradictedoy theabsencef significant
mentalhealthfindingsin therecord.In addition,thesescoresareinconsistentvith
the claimant’sability to read,go to the library, and solve math problems.These
scoresarealsoatoddswith the[ALJ’s] personal observatiotisattheclaimantwas
ableto comprehend and understand questiatrithe hearinglLastly, thesescores
arecontradictedoy the testimony of thenpartial medicalexpert,who opined that
thesefindings are inconsistenwith the medicalrecords.Accordingly, the [ALJ]
finds thattheselQ scoresareinvalid.

(Tr. 14). Thus,theALJ foundPlaintiff did notmeetthe requirement®r Listing 12.05(intellectual

disability). While Dr. Vandenburgh conclude@laintiff had a had &ull-scalelQ scoreof 59 (Tr.

2 Theagencyissuedhew regulations concernitigemertal listingsin September 2016yhich took
effecton January 17, 201 RevisedMedical Criteria for EvaluatingMental Disorders,81 Fed.
Reg.66138-01(Sept.26, 2016).Sincethesechangesverenotin effectat thetime of the ALJ’'s
decisionin this casethe Courtitesthe SeptembeR015 version of the regulations.



252), the ALJ foundthis scoreinvalid dueto Plaintiff's ability to complete thel2th grade read
books, gdo thelibrary, andsolvemathproblems(Tr. 14). Moreover,theALJ citedthetestimony
of Dr. Jasinskiwho found theevidencean therecordwasinconsistentith the lowlQ scores(See

Tr. 34). SealsoFloresv. Astrue 285F. App’x 566, 568—69 (10tiCir. 2008) (unpublished)

(holdingthat“[i]t is within the provinceof an ALJ to makefactual determinations regarding the
validity of an1Q score,thatis, whether thdQ scoreis ‘an accuratereflection of [a claimant’s]
intellectualcapabilities™ and finding thatt is properfor an ALJ to consider thenarrativereport
accanpanying thdQ testing“becauséthe resultsof intelligencetestsareonly partof the overall
assessment.”)In this case,the ALJ found Plaintiff's otheractivities andfinishing high school
demonstrated evideno# her adaptive functioning and incastentwith low 1Q scores(Tr. 14).
Moreover, Dr. Vandenburgh diagnose@laintiff with borderline intellectual functioning, not
intellectualdisability. (Tr. 253). Plaintiff's IEP wasfor standardearningdisabilitiesas opposed
to intellectualdisabilites (Tr. 291-92).The absenceof a diagnosis ointellectualdisability is
notable,asthe medicalcriteriafor a diagnosi®f intellectualdisability mirrors thecriteria of the
capsuledefinition of Listing 12.05.See67 Fed.Reg.at 20,022. Thereforesubstantiakevidence
supportstheALJ’s finding Plaintiff did notmeetthecriteriafor intellectualdisability underListing
12.05(B).

D. Weight to Medical Evidence

1. State Agency Psychologists

Plaintiff contends th&LJ improperlyevaluatecandweighedhemedicalsource opinions.
(Pl. Br. at11). In the decision, th&LJ madethe following observations regardirte reportsby

the stateagencypsychologists:

3 10thCir. R. 32.1 provides that “[u]npublished opinioaenot precedential buhay becitedfor
their persuasivevalue.”

10



The [ALJ] hasgivengreatweightto the opinion of thempartial medical
expert,Dr. Jasinski... his opinion regardindhe claimant’sfunctionallimitations
is highly crediblebecausat is well supported by thebjectivemedicalevidence
alreadydiscussedh this decision.

The [ALJ] assign[$ partial weight to the opinion of theState agency
psychologistsTheseopinions found that thelaimantwaslimited to unskilledwork
and should avoittazardsThe limitation to unskilledwork is generallyconsistent
with the claimant’sability to complde the 12thgrade.Further,theseopinionsare
supportedby the absenceof significantlimitations or positive findingsin the
records.In addition,theseopinionsare consistentwith the claimant’sability to
performactivitiesof daily living normally. However, thfALJ] does not adopt the
limitation of avoidinghazardsThis limitation is inconsistenwith the claimant’s
ability to usepublic transportatiorand go outside independently. addition,the
[ALJ] has includedadditionallimitations suchas avoiding the publiand being
limited to simplechangesn the workplaceo takeinto accountfor the claimant’s
subjectivecomplaintsabout anxiety and focusing tesks.The[ALJ] hasadopted
thosespecificrestrictionson a function-by-functiobasis[becausethey] are best
supportedy the objective evidenaesa whole.

The [ALJ] assignslittle weight to the opinion of the psychological
consultativeexaminer,Kathy VandenburghPh.D. ... The [ALJ] assignslittle
weightto this opinionbecausaet is inconsstentwith substantiakvidenceFirst, it
is inconsistentvith the claimant’sability to completethe 12th grade andeceivea
certificate of completion.Further,this opinionis contradictedby the claimant’s
ability to perform activities of daily living normally, such as using public
transportationdressingherself, performing personalcaretasks,going out of the
house independently, reading, and managing funds. Thisaypinionis internally
inconsistenbecauséhementalstatusexaminatiomotedthattheclaimantwasable
to recall details,able to “focus ontasks,”andableto recall four digits forward.
Fourth,this opinionis contradictedby the opinion of thémpartial medicalexpert
who opined thatherewasno supporin therecordfor the xaminer’slimitations.
The[ALJ] assignsnoreweightto the opinion of themedicalexpertbecausdnehad
an opportunityto review the entirefile. Last, her opinionis inconsistentith the
evidence For example,the examinerstatedthat the claimantwas immatureand
childlike. Yet, school recordgonfirm that theclaimantwas polite, quiet, non-
disruptive,and sheperformedwell with individual work. Accordinglythe [ALJ]
assigndittle weightto this opinion.

(Tr. 17-18) Plaintiff statesDr. Vandenburgts opinionis entitledto the greatesiweight. (PI. Br.
at 15). Plaintiff argues theALJ supplied no reasoninfpr giving the opinion little weight. Id.
Plaintiff stateshe ALJ found the opinion inconsistenith the ability to completethe 12th grade.

Id. Plaintiff statesshe struggletb completethel2thgrade by takingpecialeducatiorclassesiue

11



to disordersan attention, visual, and auditory processing Riintiff alsostateshe ALJ failed to
explain how the opiniowasinconsistentvith theactivitiesof daily living. 1d.

The ALJ discountedDr. Vandenburgh’s opinion tha&laintiff had moderateto marked
mental limitations, including havingmarked impairment working in a typical work setting
becausdt was inconsistentwith the record eviderce (Tr. 18; Tr. 25354). See20 C.F.R. §
416.927(c)(4)an ALJ considers whethean opinionis consistenwith the recordas a whole).
Specifically,the ALJ found the opiniorwasinconsistentwith Plaintiff’'s ability to completethe
12th gradeaswell as her testimonyshereadand solvedmath problemsat home.(Tr. 18, 37).
Moreover,her IEP indicatedsheworked “well” on individual problems and had maore than
moderatelimitations (Tr. 13, 216, 226)Somewherebetweenfifty andseventypercentof her
classesverein generalkeducationasopposedo specialeducation(Tr. 18, 39, 226)TheALJ also
found Dr. Vandenburgh'’s opiniowasinconsistentvith Plaintiff's activitiesof daily living. (Tr.
15, 18).Plaintiff wasableto use public transportationaefor herpersonaheedsyead,manage

her funds, antlve by herself (Tr. 15,18, 37).SeeCastdlanov. Sec’yof Health& HumanServs,

26 F.3d 1027, 1029 (10@ir. 1994)(claimant’sdaily activitieswereareasorfor rejectingtreating
physician’s opiniorthe claimantwastotally disabled).

Plaintiff allegesDr. Vandenburgh nevesaidshe had problems focusing, ahdrefore her
reportwas notinternallyinconsistenasthe ALJ concluded(PI. Br. at 13). Plaintiff alsocontends
Dr. Vandenburghwas not inconsistent,as the ALJ found, when she observed I&ntiff was
immatureandchildlike in contrasto schoolreportsof herbeing polite guiet, non-disruptive, and
performingwell. Id. Dr. Vandenburgh noteBRlaintiff wasableto recall details,“focus ontasks,”
recallfour digits forward, had nadifficulty following asimpleroutine orinstructions,and had no

difficulty paying attention for at leasttwo hours. (Tr. 251, 254).The ALJ noted this was

12



inconsistentvith Dr. Vandenburgh’s opinioRlaintiff would have anarkedimpairmentin a job
setting (Tr. 18, 253-54)See20 C.F.R. 8 416.927(c)(3)“The more a medical sourcepresents
relevantevidenceto supportan opinion, particularly medicalsigns and laboratory findings, the
more weight we will give that opinion.”); 20 C.F.R. 8 416.927(c)(4)consistency):seealso
Castellanp26 F.3dat 1029(ALJ reasonablygiscountedreatingphysician opiniorwhichwasnot
supportedy his own notes).

Finally, Plaintiff argueghe ALJ foundDr. Vandenburgh’s opiniowascontradictedy the
medicalexpert Dr. Jasinski (Pl. Br. at 13). Plaintiff stateshe ALJ erredin giving Dr. Jasinski’s
opinion greatweight becausehe was a mentalhealthspecialist,was awareof all the medical
evidenceandhasanunderstandingf thedisability program(PI. Br. at 13-14)(citing Tr. 17).Dr.
Jasinskiopinedtherewas no supportin the recordfor Dr. Vandenburgh’s opinion, anit was
inconsistentith recordevidence(Tr. 34-36).Dr. Jasinskobservedvhile Dr. Vandenburglstated
Plaintiff was child-like, schoolrecordsindicatedotherwise.(Tr. 34). Notably, schootecords
observedlaintiff waspolite, quiet, non-disruptive, and performeell with her individual work.
(Tr. 18, 216, 253).

Plaintiff argues theALJ erredin reasoningDr. Jasinskiwas aware of all the medical
evidence(PI. Br. at 15). Plaintiff notesDr. Vandenburghieviewedall of the evidenceexceptfor
thelEPreport.(PI. Br. at 15) (citing Tr. 214).Plaintiff notesDr. Jasinskdid notsaythelEP report
was inconsistent(Pl. Br. at 15). IndeedDr. Vandenburgh diagnosdelaintiff with borderline
intellectual functioning, notintellectual disability. (Tr. 253). Plaintiff's IEP was for standard
learningdisabilitiesasopposedo intellectualdisabilities (Tr. 291-92).

Thus, theALJ couldproperlyrely onDr. Jasinski’sopinionto find Plaintiff could perform

simplerepetitivetaskswith thelimitations of noteamorientedtasks;no publiccontact;and only

13



besimplechangesn the work environment oattheworksite.(Tr. 15). Plaintiff has not showan

additionallimitation wasrequiredin theRFC.SeeShinseki v. Sanders, 5%6S.396, 409 (2009)

(“the burden of showing thatn error is harmful normally falls upon theparty attacking the
agency’s determination.”)
E. Credibility Analysis

Plaintiff stategshe ALJ erredin finding her allegations adisablinglimitationsnotcredible
(PI. Br. at 16-18. Plaintiff furtherstatesthe ALJ erredby noting shdailed to seektreatmentand
herdaily activitieswereinconsistentith disablinglimitations. (1d. at 16-17).The ALJ reviewed
therecordto evaluatePlaintiff’s credibility:

The[ALJ] findsthattheclaimants activitiesof daily living areinconsistent
with theclaimant’stestimonyregardingdisability anddemonstratéhe capacityfor
work. At the hearing,the claimantconfirmed that sheead,wentto the library,
performedmath problems performedchores cleaned usedpublic transportation,
preparedmeals,and shoppedor groceries... Someof the physicabnd mental
abilitiesandsocialinteractiongequiredin orderto performtheseactivitiesarethe
sameasthosenecessarfor obtaining ananaintaning employmentTheclaimant’s
ability to participatein suchactivitiesundermines theredibility of theclaimant’s
allegations of disabling functional limitations becausesuch activities are
inconsistentvith disability ...

The [ALJ] discounts thelaimant’s credibility basedon herfailure to seek
regular treatment.The claimant reporteda history of depressionanxiety, and
learningdisorder, buthe objective evidencés devoid of significanevidenceof
the claimant ever seeing a psychiatrist consisently, being hospitalizedor
psychiatric treatment, or receiving any specialized psychiatric care. This is
inconsistentwith the alleged severity of her mental limitations and functional
limitationsanddiminishes theredibility of thoseallegationsFurther,nowheren
therecorddoesthe claimantindicatethatthereasorfor the long gapf treatment
wasaninability to payor lack of insuranceAccordingly,basedon the evidencm
therecord,thefailure to seekconsistentareundermines thelaimart’s claimsof
disablingsymptoms...

The evidenceof record fails to supportgreaterlimitations than those
assesse@bove.The claimantmade subjective complaints aboudifficulty with
comprehension and focusing. School recalds suggesthat the claiman was
below graddevelin certainsubjectsDespitethe claimant'scomplaints however,
the medical evidenceof record revealsmild findings. First, there is minimal
evidencan therecordto establishany significantlimitations. Second, thelaimant

14



reported that shewas able to complete the 12th grad&hird, the claimantwas
polite, wasquliet], and workedvell with individual work.In addition,theclaimant
was ableto participatein normaleducationatlassedor 70 percentof the school
day. Last, the IEP report and Kaiser Permanenteaecordsfailed to note any
significantlimitations. Accordingly, the evidence aécordis consistenwith the
aboveRFCassessment.

(Tr. 16-17).Although recently the Social Security Administration has eliminated the uée of t
term “credibility” from the agency’s sdtegulatory policy, the agency continues to evaluate a
disability claimant’s symptoms using a tstep process:

First, we must consider whether there is an underlying medically
determinable physical or mental impairment(s) that could reasonably be
expected to produce an individual’'s symptoms, such as pain. Second, once an
underlying physical or mental impairment(s) that could reasonably be expected
to produce an individual's symptoms is established, we atalilhe intensity
and persistence of those symptoms to determine the extent to which the
symptoms limit an individual’s ability to perform weorklated activities for an
adult ...

Soc.Sec.Ruling (“SSR”) 16-3p;Titles Il & XVI: Evaluationof Symptomsn Disability Claims

2016 WL 1119029at 2 (Mar. 16, 2016) (supersedingSR 96-7p; Policy InterpretationRuling

Titles Il andXVI: Evaluation ofSymptomsn Disability Claims: Assessinghe Credibility of an

Individual's Statements1996WL 374186(July 2, 1996))*

At step one of the process, “[a]n individual’'s symptoms ... will not be found
to affect the ability to perform wortelated activities for an adult ... unless medical
signs or laboratory findings show a medically determinable impairment is ptesent.
Id. at3. At step two, the ALJ may consider, among other things, a number of factors
in assessing a claimant’s credibility, includitige levels of medication and their
effectiveness, the extensiveness of the attemptsobtain relief, the frequency of
medial contacts, the nature of daily activities, subjective measures of credibility
that are peculiarly within the judgment of the ALJand the consistency or
compatibility of nonmedical testimony with objective medical evidence.

4 SSR16-3Pwasissuedafter the dateof the ALJ’s decisionin this case. However, theéwo-step
processsubstantiallyrestatesthe prior two-step processset forth in SSR 96-7, which was
characterizedy theTenthCircuit as athreestepprocesssetforth in Luna v.Bowen 834F.2d
161, 163-64 (10tkCir. 1987), theseminalcaseregardingcredibility followedin the TenthCircuit.
See e.q. KeyesZacharyv. Astrue 695F.3d 1156, 1166-67 (10tir. 2012).
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Kepler v. Chater 68 F.3d 387, 391 (10tiCir. 1995); see 20 C.F.R. 88 404.1529(c)(3),

416.929(c)(3)In this case,the ALJ found the objectivemedical evidence did not support
Plaintiff's allegations(Tr. 16-17).While school recordsuggesteghewasbelow graddevelin
certainsubjectsshewasableto completethel2thgrade angbarticipatan seventypercentgeneral
educatiornclassegratherthanspecialeducation)(Tr. 17, 39, 216, 226, 253). Moreovengdical
recorddailedto note anysignificantmentalor physicalimitations.(Tr. 17,227-48) See20C.F.R.
8 416.929(c)(4f“we will evaluateyourstatements relationto the objectivanedicalevidence”);
seealsoSSR96-7p, 1996NVL 374186 at*6-7 (statinganALJ may considethe objectivemedical
evidencan evaluatingallegations).

The ALJ alsodiscountedlaintiff’'s statementbecauseshedid notseekregulartreatment
for her allegedhistory of anxiety, depressiorgnd learningdisorder.(Tr. 17). See20 C.F.R. 8
416.929(c)(3)(iv)év) (an ALJ considers theype of treatment).Plaintiff acknowledgesack of
treatmentmay be avalid reasonfor the allegations oflepressiorand anxietyput it would be
invalid for anuntreatabldearningdisorder(Pl. Br. at 16). AlthoughPlaintiff may notneedto see
a psychologisfor a learningdisorder,sheneverthelessallegeddepressiorand anxiety, and her
failure to seektreatmenfor theseconditionserodeshercredibility, asnotedby theALJ.

A claimantsfailureto seekmedicaltreatments a propefactorin assessing
the credibility of aclaim of severampairment.SeeSSR96-7p, 1996 WL 374186,
at*7 (July 2, 1996)KeyesZachary 695 F.3cht 1167(statingthatwhenevaluating

credibility, the ALJ should consider, among othi#gems, the claimants regular
contactwith a physicianand her willingnest try anyprescribedreatment).

White v. Berryhill, 704F. App’x 774, 778 (10tICir. 2017). Moreover, she did nallegeshe could

not afford treatment(Tr. 16).
Finally, the ALJ’'s observationsat the administrativehearingled him to conclude that
Plaintiff's statementsvere not consistent(Tr. 16). Plaintiff waswell dressecand groomed, had

direct speech,understood andinsweredall questions, gave testimonygememberedevents,
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addressesndphone numbers, and hadlaarunderstanding of the proceedin@&.. 16).Plaintiff
contends thé\LJ should not havesedthis to discredither allegationsof disablinglimitations.
(PIL. Br. at16-17).While not conclusive bitself, theALJ could considethisasafactorin making

his findings.SeeQuallsv. Apfel, 206 F.3d 1368, 1373 (10€ir. 2000) (“Althoughan ALJ may

notrely solely on hispersonabbservations$o discredita claimant’'sallegationshe may consider
his personal observationshis overallevaluationof theclaimant’scredibility.”). A district court
in Kansaaupheld a decisiowherean ALJ gavethe greatestveightto a psychologicahssessment
and found thelaintiff's allegationsnot crediblebasedon the evidence therecord:

In making hisRFC findings, theALJ gave the greatestweight to the
opinions ofDr. Wardbecauseaccordingo theALJ, the opinions oDr. Wardwere
basedupon personal observatioaad objective testingFor this reasonthe ALJ
foundsymptomsnotcredibleto the extent thathey areinconsistentvith theRFC.
Plaintiff dlegeserrorbecausef the ALJ’ s failure to includein theRFC a finding
thatplaintiff needsconstanreminderdo stayontask.However,Dr. Ward did not
includesuchalimitation in his report, anducha limitation wasnot mentionedn
the mentalRFC assessmerity Dr. Sternor in the mentalRFC assessmerity Dr.
Cohn. No medical opinion evidencesupportedthis limitation. Furthermore, the
ALJ gavevalid reasonsn hisdecisionfor discounting theéestimany of theplaintiff
and hisfather on this issue,citing to schoolrecords(which included ateachers
report showing ndimitation in the ability to attendand completeasks),the fact
thatplaintiff completedhigh schoolpassedadriver’s test,andcoud learnsimple
tasks.The courtwill notreweighthe evidenceOnthesefacts,substantiakvidence
supports the decision of td.J notto includethis limitation in hisRFCfindings.

Mellington v. Astrue No. 10-1362SAC, 2011 WL 6055576,at *5 (D. Kan. Dec. 6, 2011).

Similarly, in this case the ALJ found Plaintiff's allegationsof disablinglimitations not credible
basedon the findings by Dr. Jasinski school records showinglaintiff attended51-70 percent
regularclassesby Plaintiff's IEP; and obainedacertificatefrom completing high schoofTr. 15,
17-18, 39, 226). Thus, th_J could properlyely onthis evidenceo find Plaintiff couldperform
simplerepetitivetaskswith thelimitations of noteamiorientedtasks; no publiccontact;and only
simple changesn thework environment oat theworksite.(Tr. 15). Plaintiff has not showan

additionallimitation was requiredin the RFC. The Courtis notto disturban ALJ’s credibility
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findings if they are supported by substantial evidertmecausé|c]redibility determinationsre

peculiarlythe provinceof the finder offact.” Cowanv. Astrue 552 F.3d 1182, 1190 (10@ir.

2008) (quotingKepler, 68 F.3dat 391).Plaintiff fails to demonstratdow anyallegederrorwould
have changed the outcome of ttase SeeSanders, 5568.S.at 409-10.Basedon the foregoing,
substantial evidence suppott® ALJ’s credibility determinationSeeSSR96-7p; 20C.F.R.88
404.1529, 416.929.

Thereforetherecordprovided substardl evidencdo support theALJ’s decisionlt is not
thereviewingcourt’s positiorto reweighthe evidence or substitute judgmexd.theTenthCircuit
has explained:

“In reviewingthe ALJ's decision,we neitherreweighthe evidence nasubstitute
our judgmentfor thatof the agency.” Branum. Barnhart, 385 F.3d 1268, 1270
(10thCir. 2004).Rather we examine theecordasa wholeto ascertairwhetherthe
ALJ’s decisio to grantbenefitsfor aclosedperiod,andto denybenefitshereafter,
is supported bypubstantiabvidenceand adheret® thecorrectlegalstandardsSee
Shepherd vApfel, 184 F.3d 1196, 1199 (10@ir. 1999).“Substantialevidencds
suchrelevantevidenceasareasonablenind might acceptasadequatéo support a
conclusion.”Lax v. Astrue 489 F.3d 1080, 1084 (10@ir. 2007).1t is “more than
ascintilla, butlessthan a preponderance.” Id.

Newboldv. Colvin, 718 F.3d 1257, 126210th Cir. 2013). Accordingly, thelecisionprovides

substantial evidence a reasonabiad mightacceptasadequatéo support theALJ’s conclusion
Plaintiff could perform aignificantnumber of jobsn thenationaleconomy.
CONCLUSION
For the reasons set forth aboves @ourt DENIES Plaintiff's appeal andAFFIRM S the
Commissioner’s decision in this case.

SO ORDEREDonN July 24, 2018.

_— =

—
Gerald B. Cohn
United States Magistrate Judge
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