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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DONALD RAY COWAN, )
)
Plaintiff, )
)
VS. ) Case No. 17-CV-324-TCK-FHM
)
MIKE HUNTER, ET.AL., )
)
)
Defendants. )

OPINION AND ORDER

Before the Court are the following motions: (1) Plaintiff’'s Motion to Strike the Motion to
Dismiss of Tulsa County Sheriff Vic Regaladnd Motion to Reset Response Deadlines (Doc.
19)% (2) Defendant Vic Regalado’s Mon to Dismiss for Failure to State a Claim (Doc. 15); (3)
Defendants Mike Hunter’'s andel@llbaugh’s Motion to Dismiss fd_ack of Jurisdiction and for
Failure to State a Claim (Doc. 26); (4) DefendaMike Huff's, Michael Nance’s, Richard
Meulenberg 1V’s, and th€ity of Tulsa’s Motion to Dismiss fd~ailure to State a Claim (Doc. 76)
(adopting Doc. 26 toto); and (5) Defendant Steven KunzwegaMotion to Dismiss for Lack of
Jurisdiction and for Failure to State a Claim (D68). For reasons discussed below, motion (1)

is DENIED and motiong2)-(5) are GRANTED.

! pPlaintiff moves to strik®efendant Vic Regalado’s Matn to Dismiss pursuant to
Federal Rule of Civil Procedure 12(f) (“Rule 12)f) Rule 12(f) provides that “[t]he court may
strike from a pleading an inSicient defense or any redundammaterial, impertinent, or
scandalous material.” Howevétule 12(f) is inapplicable to nions; by its text, it applies only
to “pleadings.” SeeFeD. R.Civ. P.7(a) (the only “pleadings” allowed are complaints, answers,
and replies to complaintd)jcNeil v. PostNo. 15-cv-478, 2016 U.S. Dist. LEXIS 69099, at *20
(N.D. Okla. May 26, 2016) (Rule 12(f) cannot apf motions). Accordingly, Defendant Vic
Regalado’s Motion to Dismiss is not subjecatMotion to Strike pursant to Rule 12(f) and
Plaintiff's Motion to Strike and Motion to RetsBesponse Deadlines (Doc. 19) is DENIED.
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Background and Factual Allegations

This case arises out of Plaintiff Donald Ragwan (“Plaintiff’)’s past conviction for first
degree manslaughter. At the time of the evisading to his conviatin, Plaintiff was employed
as an armed security gudal a Section 8 housing apartmeaomplex. On January 10, 2004,
while performing his duties, Plaintiff, a Gzasian man, shot and killed Ronald Henderson
(“Henderson”), an African-American man.

On January 3, 2005 Plaintiff was charged with one count of first degree manslaughter. On
November 15, 2007, Plaintiff was convicted by jurial in Tulsa County District Court and
sentenced to four years in the custofithe Department of CorrectioAsde was released on May
17, 2011. Plaintiff filed this action on June 8, 20{Poc. 1.) He filed his Amended Complaint
on July 7, 2017 (Doc. 6), namingetfollowing parties as Defendants: Oklahoma Attorney General
Mike Hunter (“"Hunter”); District Attorney foTulsa County Steven Kunzweiler (“Kunzweiler”);
Tulsa Police Detectives Mike Huff (“Huff”), Mhael Nance (“Nance”), and Tulsa Police Officer
Richard Gerald Meulenberg IY'Meulenberg”); City of Tulsa; Sheriff of Tulsa County Vic
Regalado (“Regalado”); and Director of thel@ioma Department of Corrections Joe Allbaugh
(“Allbaugh”) (collectively, “Deferdants”). The Sheffiof Comanche County was also named in

the Amended Complaint but was terminated fitts litigation on Octber 23, 2017. (Doc. 58.)

2 These dates are noted in the Tulsa Codotket. Because the Tulsa County docket is
relevant to both whether the Court has suljeatter jurisdiction in this case, and Plaintiff's
ability to state a claim upon which relief can be ¢gdnthis Court will takgudicial notice of the
docket. See United States v. Ahid|ley86 F.3d 1184, 1192 n.5 (10th Cir. 2007) (“[W]e may
exercise our discretion to takelicial notice of publicly-filed ecords in our court and certain
other courts concerning matters that bearctlyaipon the dispositioof the case at hand.”jt.
Louis Baptist Temple, Inc. v. FDJ605 F.2d 1169, 1172 (10th Cir. 1979) (federal courts may
take notice of proceedings in other courts, bothiwidmd without the fedefgudicial system).
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Defendants Hunter, Allbaugh,udzweiler, Huff, Nance, Meahberg, and City of Tulsa
have filed motions to dismiss for lack of subjewtter jurisdiction, pursuant to Federal Rule of
Civil Procedure 12(b)(1) (“Rule 12(b)(1)"). Additionally, all Defendants have filed motions to
dismiss for failure to state a claim, pursuankFealeral Rule of Civil Procedure 12(b)(6) (“Rule
12(b)(6)").

Il. Claims Alleged
Plaintiff is apro selitigant; accordingly, the Courbastrues his allegians liberally. See

Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). the Court can reasonably read the

pleadings to state a valid claom which the plaintiff would previa it should do so “despite the

plaintiff's failure to cite propelegal authorities, his confusion wérious legal theories, his poor
syntax and sentence structure, or his unfamiliarity with pleading requireméhtddowever, the

Court may not assume the role of advocate foptbeselitigant. See id Based on the allegations

in Plaintiffs Amended Complain(Doc. 6), the Court construédaintiff’'s causes of action as

follows:

1. As-applied challenge toKDA . STAT. ANN. tit. 21 sec. § 711, “First Degree Manslaughter,”
under 42 U.S.C. § 1983 (“§ 1983"), for violagimhe Fourth Amendent and Fourteenth
Amendment, naming Defendants Kunzweiler and Hunter.

2. As-applied challenge toKDA . STAT. ANN. tit. 21 sec. 8§ 1289, “Oklahoma Firearm Control
Act of 1971,” under § 1983, for violating éhFourth Amendment and Fourteenth

Amendment, naming Defendants Kunzweiler and Huhter.

3 The Court construes the as-applied Constitutional challenges in Claims 1 and 2 as
claims made under 8 1983 because they namefispeainicipal-level officials, who enforced
these state laws against Plaintiff and causeddibe deprived of his Constitutional rights.



3. Fourteenth Amendment equal protection aimin under 8§ 1983, for singling Plaintiff out
for prosecution based on his race, againdemsant City of Tulsa, Tulsa County and
Defendant Kunzweiler in his individual capacity.

4. Fourteenth Amendment due process atioh under § 1983, for manufacturing and
presenting false circumstantial evidence to éndlfe city to violate Plaintiff's Second
Amendment rights, against Defend@ity of Tulsa, and Tulsa County.

5. Fourth Amendment violation under § 1983, tbe unlawful seizure of Plaintiff's gun,
against Defendants Kunzweiler, Huff, Nance, and Meulenberg.

6. Fourth Amendment violation under 8§ 1983, foanufacturing evidence to support the
unlawful seizure of Plaintiff's gun, againBtefendants Kunzweiler, Huff, Nance, and
Meulenberg.

7. Fourteenth Amendment due process viotaunder § 1983, for prosecuting Plaintiff for
exercising his Second Amendment rights, agaDefendants Kunzweiler, Huff, Nance,
and Meulenberg.

8. Eighth Amendment violation under § 1983, besmgoing to prison was humiliating,

against Defendants Kunzweiler, Huff, Nance, and Meulenberg.

4 Plaintiff makes Claims 3 and 4 agaifsfendants Kunzweiler, Huff, Nance, and
Meulenberg in their official caeity. A 8§ 1983 action against a pansn his official capacity is,
in reality, an action against the government eriititywhom the person works, provided that the
public entity receivedotice and an opportunity to resportsee Brandon v. Hol469 U.S. 464,
471-72 (1985)Johnson v. Bd. of Cnty. Comm’rs for Cnty. of Frem8&tF.3d. 489, 493 (10th
Cir. 1996) (internal citationsmitted). Kunzweiler is employed by Tulsa County, while Huff,
Nance, and Meulenberg are employed by the Citjutda. All appear to be represented by their
employers’ counsel. Accordingly, the Court maypweopriately construe these claims as against
the City of Tulsa and Tulsa County.



9. Second Amendment violation under 8§ 1983, folufa to supervise and provide proper
training to its police force regarding eiéns’ Second Amendment rights, against
Defendant City of Tulsa.

10.  Fourteenth Amendment due pess violation under § 1983 foilizare to supervise officers
who manufactured evidence andjpeed themselves while under oath, against Defendant
City of Tulsa.

11. Fourth Amendment violation under § 1983 &mizing Plaintiff's gun without a property
receipt, against Defendant City of Tulsa.

[I. Defendants’ Motions to Dismiss for L&k of Subject-Matter Jurisdiction

A. Rule 12(b)(1) Standard
This Court has an ongoing, independent @lian to determine whether subject-matter

jurisdiction exists, even in the absence of a challenge from a faety.1mage Software, Inc. v.

Reynolds & Reynolds Go459 F.3d 1044, 1048 (10th Cir. 2006EDFR. Civ. P. 12(h)(3).

Accordingly, though only some of the defendahtive challenged th@ourt’s subject-matter

jurisdiction, this Court will firsievaluate whether it may exercisgbject-matter jurisdiction over

all claims in this case. Because federal coudsaurts of limited jurisdiction, plaintiffs have the
burden to allege sufficient jurisdiction@acts to survivesuch an inquiry.See McNutt v. General

Motors Acceptance Corp. of Indiana, In298 U.S. 178, 182 (193@Ylontoya v. Chap296 F.3d

952, 955 (10th Cir. 2002).

5 Although Plaintiff does not cite § 1983gtiCourt construes Claims 9-11 as § 1983
claims because municipalities areefpons” for the purposes of § 1983ee Monell v. Dep’t of
Soc. Servs. of City of New Ypai86 U.S. 658, 690-91 (1978).
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B. Analysis

Defendants Hunter, Allbaugh,udzweiler, Huff, Nance, Meahberg, and City of Tulsa
contend that Plaintiffsclaims are barred under thRooker-Feldmardoctrine. TheRooker-
Feldmandoctrine precludes a losing party in steteirt who complains of injury caused by the
state-court judgment from bringg a case seeking review and ragtbf that judgment in federal
court. See Exxon Mobil Corp. v. Saudi Basic Indus. Cdg4 U.S. 280, 291-92 (2005Dnly
the United States Supreme Court has appdlatteority to review atate-court judgmeniSee id.
at 283. Accordingly, district courts do not hasuhject-matter jurisdiction to review or reject
state-court judgments or the injuries they caudee Rooker v. Fid. Trust C@63 U.S. 413, 415
(2923);D.C. Court of Appeals v. Feldma#60 U.S. 462, 476 (1983Rooker-Feldmarmpplies to
both civil and criminal stte-court judgmentsSee id, see alsdMarket v. City of Garden CifyNo.
16-3293, 2017 U.S. App. LEXIS 25236, at *7 (10th Cir. Dec. 14, 2017) (unpubligrtat)dson
v. Northglenn Mun. Cour628 F.3d 785, 790 (10th Cir. 2008).

TheRooker-Feldmanloctrine applies to both (1) fedeckaims actually deided by a state
court and (2) federal claims inextricably intemed with a state-courtifigment, such that an
element of the claim is that the stataurt wrongfully entered its judgmengee Campbell v. City
of Spencer682 F.3d 1278, 1282-83 (10th Cir. 201®errill Lynch Bus. Fin. Servs. v. Nudell
363 F.3d 1072, 1075 (10th Cir. 2004). TReoker-Feldmamloctrine, however, does not extend
to actions in federal court that run parallel te #ctions in state court, or to cases that raise
independent claims, even if those claims raigerlapping legal issuesSuch cases would be
subject only to preclusion lawsee Exxonb44 U.S. at 292-93.

Plaintiff's as-applied Constitutional chaliges (Claims 1 and 2) are barred urfdleoker-

Feldman as they by their nature seek to upsqiriar state-court judgnmd applying that law



against him.See Feldmam60 U.S. at 482-83 (district coutiave subject-matter jurisdiction to
hear general attacks on the cangsibnality of a state law that vgaapplied against the Plaintiff,
but not as-applied challengeKgnman Eng’g v. City of Unigi814 F.3d 468, 476 (10th Cir. 2002)
(a party may bring a general cangional challenge to state lawttie party does not request that
the federal court upset a prioat-court judgment applying thawaagainst the party) (internal
citations omitted).

Plaintiff's Fourteenth Amendment 8§ 1983 atai challenging his psecution, both those
naming Defendants in their individuzapacity and those against Ded@ant City of Tulsa or Tulsa
County (Claims 3, 4, 7 and 10), are also barred uRdeker-FeldmanA plaintiff may in certain
instances challenge in federal court the governmeiaitssion to charge &htiff with a crime,
without also challenging his undenhg conviction. For example, Mo’s Express, LLC v. Sopkin
the court had subject-matter jurisdiction over thaentiff's claim that the Colorado Public Utility
Commission exercised its juristimn in a manner that violatethe Equal Protection Clause,
because the plaintiff only regsted prospective reliefSee441 F.3d 1229, 1237-38 (10th Cir.
2006). By contrast, when a plaintiff challenges dlecision to prosecute and seeks abrogation of
the state-court judgment as a remedy, a distrigités barred from hearing that challenge under
Rooker-FeldmanSee Market2017 U.S. App. LEXIS 25236, at *7-%8.

In this case, it is impossible to construe Rffis claims as anytimg other than a request
for this Court to review and vacate the state-court judgment. Plaintiff seeks “an order Vacating

the District Court [sic] ‘Maslaughter by Dangerous Weaparmdment’ [sic] in Tulsa County

® A state prisoner may also bring a § 1983malahallenging his convion or sentence if
the conviction or senten¢®s been invalidatedsee Heck v. Humphrey12 U.S. 477, 487
(1994). As Plaintiff’'s convictin has not been invalidated, tHeckdoctrine is not at issue in
this case.



Case No: CF-2005-1.” (Doc. 6, at 24.) Addiadly, Plaintiff has requested “compensatory and
punitive relief in excess of $156,000,000(Doc. 6, at 1.) This requested relief, in combination
with the request to vacate Plaifis conviction, demonstrates thRtaintiff is asking the Court to
review and reject the state-court judgment @naward compensation for that judgment. Though
Plaintiff states that he doesek injunctive relief, he does naidicate what conduct he seeks to
enjoin. (d. at 1.Y Moreover, as Plaintiff's prosecutionnst ongoing, there is nothing to enjoin.
Because this relief wodlrequire appellate reviewf the state-court judgment, Claims 1-4, 7, and
10 are barred bRooker-Feldman.

However, Plaintiff's Fourth Amendment alas based on the seizure of his gun (Claims 5,
6, and 11) arise independently oé thtate-court judgment. These oiaiare identical to what they
would have been, even had there been ne-stirt judgment, and accordingly are not barred
underRooker-Feldman See Bolden v. City of Topekéd1l F.3d 1129, 1145 (10th Cir. 2006)
(“Rooker-Feldmarmloes not bar federal-court claims thatuld be identical even had there been
no state-court judgment; that isarchs that do not rest on any giéion concerninghe state-court
proceedings or judgment.”). Similarly, the Court construes Plaintiff's Second Amendment claim
(Claim 9) to allege that Plaintiff sufferedvalation of his Second Amendment rights due to the
seizure of his firearm on Jamydl0, 2004, after he shot Henderson. Accordingly, like the Fourth

Amendment claims that arise frotimat seizure of his firearm, this claim is identical to what it

" Plaintiff did, after filing his Amended Qaplaint, filed a Motion for Preliminary
Injunction. (Doc. 52.) This M@n similarly does not seek to enjoin any conduct against
Plaintiff. Similarly, though Plainff has also attempted to cast his case as a class action, he has
not pled any other class regentatives against whom any conduct can be enjoined.
Accordingly, this Motion does not rebut the corsotun that Plaintiff seeks the Court to review
and vacate the state-court judgment.



would have been if there had been noestaiurt proceeding, and is not barred urideoker-
Feldman Id.

Finally, Plaintiff's Eighth Amendment aim (Claim 8) is also not barred Byooker-
Feldman because this claim challenges the podgment enforcement of the state-court
judgment, not the judgment itself. A party’s daafe to state-court procedures for enforcement
of a judgment is not barred yooker-Feldmanas long as it does not require the court to
reconsider the underlyingtate-court decisionSee Kenman Eng’g v. City of Unjd@il4 F.3d at
476 (iting Kiowa Indian Trile of Okla. v. Hooverl50 F.3d at 1170-71 (2002)). Because the
Court could plausibly find Platiff’'s imprisonment violatedhe Eighth Amendment without
vacating the state-court judgmetitis claim is not barred fgooker-Feldman
V. Defendants’ Motions to Dismss for Failure to State a Claim

Defendants Hunter, Allbaugh, Kuneiler, Huff, Nance, Meulenlog, and the City of Tulsa
additionally argue that all of &htiff's claims are time-barred.The Court will address this
argument with respect to Claims 5, 6, 8, 9, and 11, which are Plaintiff's only remaining claims not
barred undeRooker-Feldman.

A. Rule 12(b)(6) Standard

To survive a motion to dismiss for failuresitate a claim under Rule 12(b)(6), “a complaint
must contain sufficient factual matt@gcepted as true, to ‘state ainl to relief that is plausible
on its face.””Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550
U.S. 544, 570 (2007)). By contrast, “[i]f the gl&ions . . . show that relief is barred by the
applicable statute of limitations, the complaintubject to dismissal for failure to state a claim.”
Jones v. Bogks49 U.S. 199, 215 (2007). Generally, theisighcy of a complaint must rest on

the contents of the complaint alone; howeves,dburt may consider “matters of which the court



may take judicial notice."Gee v. Pache¢®27 F.3d 1178, 1186 (10th C#010). In this case,
this Court may take judicial tice of the state-court docke®ee supran.l.

Section 1983 does not provide any statuienafations. Accordingly, courts must look to
state law for the appropriate period of limitations in 8§ 1983 c&8es.Wilson v. Garcja71 U.S.
261, 266-67 (1985). The Tenth Ciitthas held that the appropmaperiod of limitations for §
1983 actions brought in the state of Oklahoma is two yé&ae.Meade v. Grubp841 F.2d 1512,
1522-24 (10th Cir. 1988); KRA. STAT. ANN. tit. 12 sec. 95(3). While state law governs statutes
of limitations, federal law determas the accrual of § 1983 claimSee Alexander v. Oklahoma
382 F.3d 1206, 1215 (10th Cir. 2008gker v. Board of Regent391 F.2d 628, 632 (10th Cir.
1993). A 8§ 1983 claim accrues whtacts that would support a cause of action are or should be
apparent.”See Fratus v. Deland9 F.3d 673, 675 (10th Cir. 1995nt@rnal quotations omitted).

B. Analysis

In this case, the latest date that any ofrRilifiis claims could haveccrued is November
15, 2004, the date of his formal sentencing. \Whehexception of Plaiifit's Eighth Amendment
claim, all of Plaintiff’'s claims concern events thabk place before or dung his trial. Moreover,
Plaintiff's Eighth Amendment claim appears to ¢dade not any specific harm that he suffered
in prison, but the fact that he mteto prison at all. According] at the time of his sentencing on
November 15, 2004, Plaintiff knew or should hdwewn facts that would support all of his
claims. However, Plaintiff did not file thiction until June 8, 2017, well outside the two-year
statute of limitations applicable to § 1983 cads®wought in Oklahoma. Accordingly, all of

Plaintiff's remaining § 1983 claims are time-barred as to all defendlants.

81n his Response to Defendant Kunzweildstion to Dismiss (Doc. 79) and Response
to Defendant Huff's, Nance’s, Meulenberg’sdabity of Tulsa’s Motion to Dismiss (Doc. 80),
Plaintiff raised the claim that his ongoing obligatto register as a violent offender under the
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V. Conclusion

For the reasons set forth above, the Couaddithat (1) Claims 1-4, 7, and 10 should be
dismissed pursuant to Rule 12(b)(1) for lackuject-matter jurisdictionand (2) Claims 5, 6, 8,
9, and 11 should be dismissed pursuant to Rule 12(b)(6) for failure to state a claim as to all
defendants.

Plaintiff's Motion to StrikeDocument [Tulsa County Sh#rVic Regalado’s Motion to
Dismiss] and Motion to Reset R@onse Deadline (Doc. 19)IENIED.

Defendant Vic Regalado’s Motion to Dismifss Failure to State a Claim (Doc. 15) is
GRANTED.

Defendants Mike Hunter's and Joe Allbaugh’stMn to Dismiss for Lack of Jurisdiction
and Motion to Dismiss for Failute State a Claim (Doc. 26) GRANTED.

Defendants Mike Huff's, Michael Nance’s, dRiard Meulenberg 1V’s, and the City of
Tulsa’s Motion to Dismiss for Failute State a Claim (Doc. 76) GRANTED.

Defendant Steven Kunzweiler’'s Motion to Dissifor Failure to State a Claim and Motion
to Dismiss for Lack of Jurisdiction (Doc. 78)&RANTED.

Plaintiff’'s Motion for Class Action Certiftion and Motion for Appointment of Class
Council [sic] (Doc. 5) iDENIED as MOOT.

Plaintiff's Motion for 60(B)(4) Relief and Mwon for Hearing (Doc. 18 and Doc. 20) is

DENIED as MOOT.

Mary Rippy Violent Crime OffenderRegistration Act creates doangoing violation” and his
claim is therefore not barred byetistatute of limitations. SeexOn. STAT. ANN. Tit. 57 sec.
591, et seq. Because this claim was not assertbé Amended Complaint, the Court will not
consider it. See Lawmaster v. Warti25 F.3d 1341, 1346 n.2 (10th Cir. 1997).
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Plaintiff's Motion for Hearingon Plaintiff's Response i@pposition to Defendants Mike
Hunter's and Joe Allbaugh’s Mot to Dismiss (Doc. 31) SENIED as MOOT.

Plaintiff's Motion for Leave to File aipplemental Brief in Support (Doc. 32)D&ENIED
as MOOT.

Plaintiff's Motion for Declaatory Judgment (Doc. 34) BENIED as MOOT.

Plaintiff's Motion for Judgment ag Matter of Law (Doc. 43) iIBENIED as MOOT.

Plaintiff's Motion for the Court td'ake Judicial Notice (Doc. 44) BENIED as MOOT.

Plaintiff's Motion for Summay Judgment (Doc. 49) BENIED as MOOT.

Plaintiff's Motion for Prelimirary Injunction (Doc. 52) iPENIED as MOOT.

Plaintiff's Motion for an Evidentiary Hearing (Doc. 68)D&ENIED as MOOT.

IT IS THEREFORE ORDERED that Plaintiff's case iDISMISSED. A separate

judgment of dismissal is entered herewith.

DATED THIS 8th day of March, 2018.

Tlsree C X

TERENCE C. KERN
United States District Judge
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