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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ARTHUR COPELAND, individuallyandon )
behalf of all otherssimilarly situated; et al., )
)
Plaintiffs, )
)

V. ) CaseNo. 17-CV-564-TCK-JFJ
)
C.A.Al.R.,INC., adomestic not for profit )
corporation; et al., )
)
Defendants. )

OPINION AND ORDER

Before the Court are Plaintiffs’ Motion tModify Discovery Obligations/Motion for
Protective Order (“Motion to Moéj”) (ECF No. 132). For reasons explained below, the motion
is denied.

l. Relevant Procedural History?!

At a hearing conducted October 23, 2018, the Cajected Plaintiffs’ contention that
discovery had been stayed and rejected Pisntequest to stay discovery. Following a lengthy
meet and confer, the parties resa several discovery disputes and agreed to a discovery plan,
which is reflected in the Joint Status Report filed November 6, 20d&greed Orders. ECF Nos.
90, 93, 94. That plan included agreement on Defan@daA.A.I.R. Inc.’s (“CAAIR”) request for
production 12 and Defendants Simmons Pet Foad,dnd Simmons Foods, Inc. (“Simmons”)
request for production 57, both of which requeftdntiffs’ Facebook archives. ECF No. 90 at
2-3 (“Plaintiffs agree to prode their Facebook arctgs subject to the following protocol for

searching and producingsgonsive information . . . .”).The Court resolved the remaining

! The district court’s recent Opinion and Order dated sets forth Plaintiffs’ factual allegations and
claims. See Copeland v. CAA.I.R, Inc., No. 17-CV-564-TR-JFJ, 2019 WL 4307125, at *2
(N.D. Okla. Sept. 11, 2019). The Court does notaep®se facts here, and only sets forth the
procedural history relevaid the Motion to Modify.
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discovery disputes by Order dated November20d8, and the parties proceeded with discovery.
ECF No. 97.

On April 10, 2019, Defendants CAAIR and Simmdihsd a Joint Motion to Compel and
for Discovery Sanctions (ECF No. 100). Dhgithe hearing, the Cdudenied Defendants’
requested sanction of dismissalagfrtain noncompliant PlaintiffsBy written Order dated July
15, 2019, the Court denied Defendants’ requesarfigrfinal deadline” goveing or warning of
dismissal to Plaintiffs in pael or total noncompliace with discovery obligations. The Court
found such deadline or warning premature givenotverall status of the litigation. The Court
granted the motion to compel and ordered Plairtifisontinue working illgently to comply with
discovery requests. ECF No. 114. The Court odi#re parties to file doint Status Report and
updates on discovery compliancéldwing the district court’s rling on the pending motion to
dismiss. Id. Also on July 15, 2019, Plaintiffs exgseed concerns to Defendants regarding the
amount of irrelevant data being generated byFdmeebook search term listnd the parties began
negotiating revised search terms.

On September 11, 2019, the district courtessan Opinion and Order ruling on Simmons’
Motion to Dismiss (“9/11/19 Order”). The digiticourt denied Simmons’ motion to dismiss the
Fair Labor Standards Act (“lRA”) and state-law wage claims (Claims 1, 2, 6, 7, 8, 9, 11),
rejecting Simmons’ arguments that Plaintiffs failed to adequatidge “employee” status under
the FLSA. ECF No. 115 at 6-12The district court also degdl Simmons’ motion to dismiss
Plaintiffs’ claims for: unjust enrichment (Claidt0); involuntary servitude, in violation of 18
U.S.C. § 1584 (Claim 13); forced labor, imktion of 18 U.S.C. § 1589 and 21 O.S. 88 748, 748.2
(Claims 12, 5); racketeering by Wilkerson, in aibbn of 18 U.S.C. 8§ 1962(c) (Claim 3); and
racketeering by CAAIR and Simmonas,violation of 18 U.S.C. § 196&] (Claim 4). The district

court dismissed Plaintiffs’ claim®r involuntary servitude and rfoed labor, in violation of 18



U.S.C. § 1590 (Claim 14) against Simmons; amebluntary servitude, in violation of the
Thirteenth Amendment (Claim 15) against all Defents. Accordingly, #nlawsuit is proceeding
against Defendants as to virtually allPlaintiffs’ theories of liability.

On September 20, 2019, Defendants accepted mdlgiotiffs’ proposed revisions to the
Facebook archives search term list and offeredrradtives for others. Plaintiffs have not
responded to the proposed compromise and aretakivg the position that, in light of the
reasoning in the 9/11/19 Ordeéhe Facebook archives are irrelavand not proportional to the
needs of the case.

In October of 2019, the parties filed their J@tatus Report (ECF No. 122) and statements
regarding status of discovegpmpliance (ECF Nos. 123, 125, 13(plaintiffs stated that the
district court’s rulings “rendemuch of Defendants’ discoveryqeests” irrelevant and/or not
proportional to the needs of the eand that they would be filg a motion to modify discovery
obligations. ECF No. 122 at The Court ordered any such motinbe filed by a date certain
and delayed entering a schedule or ruling onadisy compliance issues until the Court could
consider Plaintiffs’ arguments.

As ordered by the Court, Ptaiffs filed the pending Motiorto Modify, which relates
exclusively to discovery of Rintiffs’ Facebook archives. Defdants Simmons and CAAIR filed
responses (ECF Nos. 142, 144), &lidintiffs failed to file a rply by the required deadline of
January 3, 2020.

. Analysis
Plaintiffs’ Motion to Modify is denied, becaudd) Plaintiffs enterethto an agreement to

provide the Facebook archives; &) Plaintiffs failed to show cause for modification of such



agreement.

Plaintiffs concede they agreed to prodube Facebook archivesilgect to a search
protocol. Specifically, the rectd demonstrates that Defendariiled motions to compel the
Facebook archives and other discovery; the Gmntlucted a hearing and was prepared to resolve
disputes; the parties reached agreement regarding the Facebook archives following a lengthy
negotiation process regarding nuowes discovery disputes; the past presented that agreement
to the Court in a written repp Plaintiffs’ counsel madeubstantial efforts to obtain the
information from their clients; and the pagibave engaged in ongoing negotiations regarding
reasonable search terms. Undeuwlbt, both parties compromised to reach resolution of global
discovery issues. The Courhdis important policy reasons émforce the discovery agreement
regarding the &cebook archivesSee In re Santa Fe Nat. Tobacco Co. Mktg. & Sales Practices
& Prod. Liab. Litig., No. MD 16-2695 JB/LF, 2018 WL 4200315, at *17 (D.N.M. Aug. 31, 2018)
(explaining that parties “need to know that discovery agreements will be honored,” because “[i]f
agreements are not honor@dyties are dis-incentivized froentering those agreements - not to
mention cooperation in general - requirmgre judicial oversight in discovery”).

Assuming the Court were inclined to modifiye discovery agreement pursuant to its
inherent power to control discoyeaind/or Federal Rule of Civil Becedure 1 or 26(b)(1), as urged
by Plaintiffs, Plaintiffs have faittto demonstrate any cause for nficdtion. Plaintiffs essentially
offer two justifications for modification: (1) thaistrict court’s 9/11/19 Qfer ruling on the motion
to dismiss; and (2) that obtaining the Facebook aeshirom Plaintiff “has proven to be a nearly

impossible task.” ECF No. 132 at Neither argument ipersuasive.

2 The Court expressly permitted Plaintiffs to fitee Motion to Modify, and the Court excuses any
failure to meet and confer or untimeliness of itnation. Further, the Couelects to resolve the
Motion to Modify on substantive grounds that apfd both responding Defendants, rather than
waiver. Therefore, the Court rejectsrdnons’ first three preedural argumentSee ECF No. 142

at 12-14.



First, the 9/11/19 Order does not eliminate dniginal relevance of Plaintiffs’ Facebook
archives. With respect to relevance to PlHsitfederal and state wage and hour claims, the
district judge held thaPlaintiffs’ factual allegations were adequate to survive a Rule 12(b)(6)
motion to dismiss. Contrary to Plaintiffs’ argungrthe district judge didot resolve the issue of
whether Plaintiffs are “employees” for purposeshaf FLSA. Further, in ruling on the motion to
strike Plaintiffs’ fraud allegatios, the district court reasoned:

Moreover, the allegations have a “possibélation or logical connection to the

subject matter of the controversy” as Plistargue they are relevant to at least

their claims under the FLSA, and theypapr relevant to refuting Simmons’s

argument undeftrickland that Plaintiffs did not havihe subjective expectation of

compensation by Defendants. Though arguments uBtteskland were not

sufficient, in light of Plaintiffs’ other lEegations, to justify dismissing Plaintiffs’

wage claims pursuant to Rule 12(b)(6)ls@an argument may be persuasive based

on the more developed factual record of summary judgment.

ECF No. 115 at 28. The Court ags with Simmons that Plaintiffs’ subjective expectations remain
relevant to the FLSA claims. In additioas argued by both Defendants, these requests for
production were also aimed at disering relevant information regding Plaintiffs’ other claims.
Nothing in the district court’s der reduces the relevance of the Facebook archives to Plaintiffs’
other claims. Plaintiffs failed to file a reptyief or otherwise respond to Defendants’ arguments
regarding the relevance of thadebook archives to other claims.

Second, the difficulty of obtaining Plaintiff&acebook archives does not persuade the
Court to modify the discovery agreement. Pl&stargue that many Plaintiffs are transient, lack
access to a computer, access Facebook only viac#lephone, and cannot provide the requested

information. Plaintiffs contend their agreement is now proving to be overly burdensome and not

proportional to the needs of the case. However, Plaintiffs’ counsel knew the characteristics of

3 Simmons attached publicly available Facebook pasuing that such posts are relevant to
Plaintiffs’ claims that CAAIR failedo provide rehabilitative treatmengee, e.g., ECF No. 142-1

at 1 (Facebook post by Plaintiff stating that “Isaat caair for a year, and it completely changed
my way of thinking and my life”).



Plaintiffs when these discovenggotiations took place and ha@sen to contemplate the current
challenges. While the Court will take atircumstances into caount in assessing any
consequences of non-compliant®e Court finds no cause to mbdihe discovery agreement.
Further, Defendants have proposed reasonable and cost-effective solutions for Plaintiffs who are
cooperative and willing to provide the information Isimply lack the ability to do so. These
solutions include providing their Facebook logifiormation to Plaintiffs’ counsel, coming to
Plaintiff's counsel’s office, or fiding a friend or public library ith Internet access. Defendants
have also provided the simple instructicies downloading one’s Facebook archive from a
computer, iPhone, or Android phone. ECF No. 142 at 21, n.27.
[I1.  Conclusion

Plaintiffs’ Motion to Modify Discovery Obligtions/Motion for Protective Order (“Motion
to Modify”) (ECF No. 132) iDENIED.

The matter is set for a scheduling confeeean Friday, February 7, 2020, at 9:00am. The
following matters are also set for hearing at that time:

1. Defendants’ renewed requests for warning¥@ndismissal sanctions for non-compliance
with discovery (conclusory pageaphs of ECF Nos. 125, 130).

2. CAAIR’s Motion to Quash (ECF No. 128)

SO ORDERED this 31st day of January, 2020.

Ot F Qegma_

IV F. JAYNE/MAGISIRATE JUDGE
UNITED STATES DISTRICT COURT




