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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JOSHUA J. JACKSON, )

Plaintiff, %

V. ; Case No. 18-CV-324-JED-FHM
WAL-MART STORES EAST L.P., ))

Defendant. ))

OPINION AND ORDER

The Court has for its congtation Defendant Wal-Mart Stores East L.P.’s Motion in
Limine (Doc. 38).

l. DISCUSSION

This is a personal injury case. PlaintiffsBaa Jackson, alleges that he was injured when
a garage door fell on his head as he madeliaery at Defendant Walart's store in Owasso
Oklahoma. Trial is currdly set for March 15, 2021.

In its Motion, Wal-Mart seeks to excludeigence and argument related to (1) hearsay
statements made by unidentified@oyees, (2) liability insurance, (3) settlement negotiations, (4)
other litigation and/or lawsuits, (5) subsequent incidents, (6) subsagueadial measures, (7)
“Golden Rule” arguments, (8) “Relan Theory” arguments, [%expert testimony from treating
physicians, (10) medical causation testimony fropnwétnesses, (11) the financial condition of
Wal-Mart, (12) the Court’s ruling¢,13) paid versus incurred medi bills, and (14) lost wages.
(See generally, Doc. 38).0f these, Plaintiff has objected dmly numbers nine and thirteeiseé¢
Doc. 41). Accordingly, the Court grants Wal-Marthotion as to the neaining items without

further comment and limits its analyelow to the disputed items.
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A. Request No. 9, Expert Testimony from Treating Physicians

Wal-Mart seeks to prevent various physiciarie treated Plaintiff after his injury from
testifying as experts, argg that Plaintiff failed to disclos#taem as required under Rule 26(a)(2)
of the Federal Rules of Civitrocedure. (Doc. 38 at 6-7).

Paragraph (A) of Rule 26(a)(2) provides thaparty must disclose “the identity of any
witness it may use at trial to present evckennder Federal Rule &vidence 702, 703, or 705.”

If the expert has been retained or employefdravide the testimony iquestion, paragraph (B)
requires the proponent of the testimony to provaderitten report thaincludes “a complete
statement of all opinions the wéss will express and the basis asasons for them.” Fed. R. Civ.

P. 26(a)(2)(B)(i)If the witness is not retained, pargongC) nevertheless requires the proponent

to disclose “the subject matter on which the witness is expected to present [expert testimony]” and
“a summary of the facts and opin®to which the witness is expeditto testify.” Fed. R. Civ. P.
26(a)(2)(C).

Plaintiff contends that he adequately diseld the physicians as norai@ed experts in his
Designation of Expert Witnessescopy of which was timely sexd on Wal-Mart. Section Il of
the Designation begins as follows:

The individuals identified below providéxkalth care to Plaintiff and may be called

as fact and expevtitnesses to express opiniongaeding their examination, their

diagnosis and care, treatment rendered to Plaintiffijcakand physical condition

of Plaintiff, prognosis, damageand proximate causationanfy injuries to Plaintiff

within their areas of expertise. They ynalso express records for these medical

providers will provide testimony necessary to prove up the medical and billing
records.

(Doc. 41-1 at 5-6). The Designation goes on to list the doctors, grouped according to the nature
of their treatment, identifying them by name and employer and providing their contact information.
Below each grouping, the Designation provides a igémescription of the physicians’ roles in

Plaintiff's treatment and the subjenatter of their exgcted testimony. Plainfibrgues that these
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summaries, combined with the dieal records already provided ¢hg discovery, give Wal-Mart
everything it needs to properly defeagainst the physician’s testimony.

Wal-Mart’'s argument as to why the Desigoatis deficient is confusing. The company
asserts that the physicians should be barred fromding expert testimuy because Plaintiff did
not “provide a writen report regarding the subject matter of the proptestonony,” (Doc. 38 at
6), yet, as non-retainazkperts, their testimonyauld not require Plaintiffo submit the “written
report” called for under pagraph (B) of the ruléMatson v. United States, 485 F.3d 1100, 1107
(10th Cir. 2007). If it is Wal-Mart'sontention that Plaintiff’s Degnhation did not satisfy the less
demanding standard set out in paragraph (C), ititiady failed to explain why this should be the
case. Walmart complains that Plaintiff “never provided the Defendant with the information
required under both the Federal Ruté Procedure and the ordergtis Court,” but the company
does nothing to identify thalleged deficiencies.

It seems that there was an argument tonbee that the Designation fails to adequately
state the “facts and opinions” required under gaah (C). While the Designation describes the
general subject matter of the phyaits potential testimonyhe summaries offerttle detail as to
the actual content of éhproffered testimony. Thaking said, the Court thks it unfair to supply
an argument that Wal-Mart itself has not seemofimake. Moreover, even if the Court were so
inclined, any such an argument would havedtend with the advisorgommittee notes to Rule
26, which caution courts against “requiring undiegail” when an expertsuch as a treating
physician, is not required to submit dlfiledged report under paragraph (Be Fed. R. Civ. P.
26(a)(2)(C) advisorgommittee note td010 amendment.

In light of the policy expresed in the advisory committeenotes, and Walmart’s failure

to develop any argument on the matter, the Cademies Walmart’s motiomsofar as it seeks the



complete prohibition of any exgeestimony from Plairff’s treating physicians. Nevertheless,
because Plaintiff's disclosures lackdetail as to the “facts angdinions” to which the doctors will
testify, “expert” testimony will bdimited to (1) the subject mat specified in Plaintiff's
disclosures and (2) information disclosed iatthdoctor's medical recds as provided during
discovery.

As part of its motion regarding the expégstimony, Defendant also seeks to prohibit
Plaintiff from “introducing any medical record ingvidence . . . that describes a connection
between the accident and any alleged injuriéfesed by the Plaintiff.” (Doc. 38 at 7-8). This
request is overbroad and vague. The Court willonlany specific objections as they arise at trial.

B. Request No. 13, Paid VersusIncurred Medical Bills

Wal-Mart asserts that, “[ulnder Oklahoma law, aiftiff is not entitled to recover the full
amount of medical bills if any pton of those bills have been paid by an insurance company or
other third-party.” (Doc. 38 a@). According to Wal-Mart, Rintiff's worker's compensation
carrier paid his medical bills and now maiims a subrogation interest in his cla{i.). Wal-Mart
thereforerequests an order doeng Plaintiff to ‘fefrain from offering into evidence the entire
amount of Mr. Jackson’s medical bills, as such would allow the Plaintiff to recover more than to which
[sic] he may be legally entitled.”ld. at 10).

Wal-Martstands on firm ground with respect torgguested relief. By statute, “[u]pon the
trial of any civil casenvolving personal injurythe actual amounts paid for any [medical bills]
shall be the amounts admissible at triaf the amounts billed for expenses incurred in the
treatment of the party.” Okl&tat. tit. 12, § 3009.1 (emphasis adidélthough the statute includes
some exceptions to this genemale, the plain language of itsiprary provision clearly prohibits
a plaintiff from provingup damages by referencelidls rather tharpayments. As Plaintiff does

not argue for any exceptions, the geheule will govern at trial.
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That being said, Wal-Mart significantly overstathe case when it asserts that “a Plaintiff
is not entitled to recover thelfmount of medical bills if anportion of those lis have been
paid by an insurance company dhad-party.” (Doc. 38 at 9, citingee v. Bueno, 381 P.3d 736
(Okla. 2016)). Wal-Mart has nafpecified what part dfee supports this sweeng proposition,
and the Court, having read the case in full, was unable to find any.

In Lee, a personal-injury plaintiff incurred atlg# more than $10,000 in medical expenses.
A further $8,000 was submitted tds insurance company, btlie company, due to a prior
agreement with the servicegwiders, ended up only paying $2,84%e, 381 P.3d at 739.
Nevertheless, the plaintiff sougtat recover the full sticker me of his treatment, including the
portion billed to (but not paid by)is insurance company. The trialcbheld this to be prohibited
under 8 3009.1. On appeal, the plaintiff argued that the trial sowting conflicted with the
state’s collateral source statufiee Lee, 381 P.3d at 750 (discusmgi the impact of § 3009.1 on
Okla. Stat. tit 23, 8§ 61). The statutory rule,eaplained by the Oklahoma Supreme Court, is
essentially the same as the common law rule:

Under our statute[,] upon comssion of a tort[,] it is tb duty of the wrongdoer to

answer for the damages wroudgyt his wrongful act, anthat is measured by the

whole loss so caused. Under the statuteréiceipt of compensation by the injured

party from a collateral source whollgdependent of the wrongdoer would not
operate to lessen the damages recderaom the person caing the injury.

Id. (quotingDenco Bus Linesv. Hargis, 204 Okla. 339, 343 (1951)). Theapitiff argued that this
meant an injured party must be able to recoverful amount of any medical bill, even if neither
he nor his insurer would ever have to payfilll amount. The Oklahonfaupreme Court rejected
that argument, noting, as a preliminary matteat thwas unclear whether Oklahoma’s collateral
source rule even permitted a pl#into recover an amount billet a third partyout never paid.

To the extent the issue may have remaine@solved, however, the court concluded that the



debate came to an end with the approv& 8009.1, since the express purpose of the statute was
to limit damages to bills that seeone had actually had to pay.

Still, this does nothing teupport Wal-Mart's sweeping claithat a plaintiff cannot recover
the full amount of his medical bitherely because some of that bill was paid by a third party. The
court’s ruling inLee was narrow. To the extent the collaiesource rule might have permitted a
plaintiff to recover a portion of his medical bill that nobody actually had to pay, the court held that
§ 3009.1 now controls. However, the court was catefghy that the collaral source rule, as it
has traditionally beemnderstood, remains intadtee, 381 P.3d at 752. Thus, if a plaintiff's
medical bills have been paidfull, he can recover for them their entirety, irrespective of who
did the paying.

In this case, it renias to be seen who paid what, puhder the collateral source rule, he
may present evidence of any applicable medioals that have actually been paid, whether by
him, his worker's compensation ciar, or any other third party.

1. CONCLUSION

For the foregoing reasons DefendauMotion in Limine (Doc. 38) igranted in part and
denied in part. With the exception of Defendant’'s requéstexclude the »@ert testimony of
Plaintiff's treating physicians, Defendant’s Mati is granted. Request number nine is denied,
subject to the conditions described above.

SO ORDERED this 29th day of September, 2020.

) W

DOWDELL. CHIEF JUDGE
UNI D STATES DISTRICT COURT




