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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA
TRIBAL CONSORTIUM, INC., )
Plaintiff,
Case No. CIV-06-238-D

V.

MARIE PIERSON.et al,

N N/ S N N N N

Defendants. )

ORDER

Before the Court are two motions for sunmnpdgment, one filed by Defendants Marie
Pierson (“Pierson”) and Vision Gaming & Techogy, Inc. (“Vision”), and one filed by Defendant
KP Gaming Supplies, Inc. (“KP”). Defendants sagiidgment as a matter of law pursuant to Fed.
R. Civ. P. 56 on Plaintiff's contraand tort claims arising from a business dispute regarding gaming
devices manufactured by Vision foildal casinos in Oklahoma. Plaintiff Tribal Consortium, Inc.
has timely opposed the motions, which are at issue.

The case originally involved two written contracts between Plaintiff and Vision, entitled
“Vision Gaming & Technology, Inc. DistributioAgreement for Oklahoma” and “Vision Gaming
& Technology Inc. Participation Agreement.The Distribution Agreeent appointed Plaintiff as
Vision’s exclusive distributor for the sale of its gaming products in Oklahoma. The Participation
Agreement authorized Plaintiff to place gamidevices owned by Vision in gaming facilities

operated by Native American tribes in Oklahomatambtain contracts with the tribes that would

! Copies of these agreements appear throughocateerecord but are attached to the Complaint
as Exhibit A [Doc. No. 1-2] and Exhibit B [Doc. No. 1-3] respectively . For ease of reference, the Court
refers to these contracts hereafter as the “DigtabuAgreement” and the “Participation Agreement.”
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provide for Plaintiff and Vision to share a pertage of the revenue generated by the operation of
those devices. The Distribution Agreement cargdian arbitration clause, which has now been
enforced by a federal district court in Georgidlaintiff, Pierson and Vision were ordered “to
submit to arbitration all issues arising under the Distribution Agreem&ae’ Vision Gaming &
Tech., Inc. v. Tribal Consortium, In€ivil Action No. 1:06-CV-226 RWS, Order at 13 (N.D. Ga.
Feb. 8, 2007). Thus, all claims riehe to the Distribution Agreement are subject to arbitration and
cannot be litigated in this ca&eThe federal court in Georgia ruled, however, that “issues arising
under the Participation Agreement are not subject to arbitrétidoh.”

Following the order compelling arbitration, Plaintiff filed a First Amended Complaint to
assert only nonarbitrable claims. The claims gf9:against Vision, breach of the Participation
Agreement; (2) against all defendants, tortiougfiatence with contract; (3) against all defendants,
tortious interference with business relationships; (4) against Vision and Pierson, fraud and
constructive fraud; and (5) against all defendants, civil conspiracy. Plaintiff seeks to recover actual
damages (including consequential damages) and eytsriees on its contract claim, and actual and
punitive damages on its tort claims.

By their motions, Defendants asiselaintiff lacks sufficient evidence to establish its claims.
Specifically, Vision contends Plaintiff cannot ddish a breach of the Participation Agreement.
Vision and Pierson contend Plafficannot prove fraud under Geoagaw, which allegedly governs

their dispute due to a choice-of-law provisiontle Participation Agreement. All Defendants

2 This case was stayed to permit Vision to seé@reament of the arbitration clause in a forum to
which the parties had contractually agreed.

® The arbitration agreement was broad and enassgal “[a]ny dispute or controversy of or relating
to this [Distribution] Agreement.’SeeDistribution Agreement, § 14.

* The Participation Agreement contains a forum selection clause providing for litigation of disputes.
SeeParticipation Agreement, § 18.



contend Plaintiff cannot establish its claims atitws interference with contractual or business
relations and civil conspiracy.
Standard of Decision

Summary judgment is appropriate if the piead, affidavits, depositions, and evidence on
file “show that there is no genuine issue aswpraaterial fact and that the moving party is entitled
to a judgment as a matter of law.” Fed. R. Ci\a&{c). A material fact is one that “might affect
the outcome of the suit under the governing lairiderson v. Liberty Lobby, Inel77 U.S. 242,
248 (1986). Anissue is genuine if the evidencedh slat a reasonable jury could return a verdict
for either party.Id. at 255. All facts and reasonable infares must be viewed in the light most
favorable to the nonmoving partyd. If a party who would bear ¢hburden of proof at trial lacks
sufficient evidence on an essengément of a claim, then alllar factual issues concerning the
claim become immaterialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).

The movant bears the initial burden of dematsig the absence of a dispute of material
fact, thus warranting summary judgmer@elotex 477 U.S. at 322-23. the movant carries this
burden, the nonmovant must then go beyond the pleadityset forth specific facts” that would
be admissible in evidence and tehow a genuine issue for trigcheeAnderson477 U.S. at 248;
Celotex 477 U.S. at 324Adler v. Wal-Mart Stores, Incl44 F.3d 664, 671 (10th Cir. 1998); Fed.
R. Civ. P. 56(e). “To accomplish this, the fantast be identified by reference to affidavits,
deposition transcripts, or specifictgbits incorporated therein Adler, 144 F.3d at 671. Although
a district court has discretida go beyond referenced portionstloé supporting material, it is not

required to do sold. at 672.



Statement of Undisputed Facts’

Vision manufactures Class Il gaming devices knas “Pot O’ Gold” (or POG) machinés.
Pierson is CEO of Vision. PIdiff is a corporation formed in March, 2004, with Aaron Vogt
("Vogt”) as an officer and 49% shareholdeln the summer of 2004, Pierson was aware that
Oklahoma was considering legislation to all@hass Il gaming. Vogt contacted Pierson and
requested a meeting to discuss the possibilityigibn doing business with Plaintiff in Oklahoma.
Pierson and Vogt subsequentlytratVision’s headquarters in Atlanta, Georgia, and discussed the
possibility of entering into a distribution aggment and a revenue participation agreement if
proposed Class Il legislation passed in Oklahéroader a participation agreement, Vision-owned
machines would be placed in casinos and maetbby Plaintiff, and all three entities — Vision,
Plaintiff, and the casino — would share or participate in revenues from the machines. The
relationship between Vision, Plaintiff, and thibérthat owned the casino would be governed by
other agreements as well, including a distrimitagreement between Plaintiff and Vision and a
location agreement between Plaintiff and the tribader a distribution agreement, Vision would
sell gaming machines outright to Plaintiff, afteaiBRtiff located a tribal casino interested in buying
them, and Plaintiff would then sell the machitethe casino and collect a commission on the sale.

Between Plaintiff and Vision, both a particiatiagreement and a distribution agreement were

> These facts include both undisputed facts stated by Defendants in their supporting briefs and
additional facts stated by Plaintiff in its responsefpwich are properly supported by the record and which
are undisputed by Defendants in their reply briefs.

¢ Class Il gaming is a residual category in a classification system established by the Indian Gaming
Regulatory Act ("IGRA”), 25 U.S.C. 88 2701-2719. Itincludes “electronic or electromechanical facsimiles
of any game of chance oosimachines of any kind.1d. 8 2703(7)(B)(ii). IGRA allows Class Il gaming
that is conducted under a tribal-state compact entet@tdetween an “Indian tribe having jurisdiction over
the Indian lands upon which a Class lll gaming activityasg conducted” in “a state in which gambling
devices are legallt. § 2710(d)(3), (6).

" The parties dispute whether this tireg occurred in August or October of 2004.
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necessary because the parties contemplatedPtiatiff would do both sales and placements of
Vision’s POG machines in Oklahoma. A sale (dlsttion) of machinesivolved a transfer of title
and no ongoing relationship, but a placement (ppeion) involved a long-term contractual
relationship between Plaintiff, Vision, and a tribe.

After their initial meeting, Pierson sent Vagtue diligence packet for Plaintiff and drafts
of the agreements for reviewThe due diligence packet inclutlgerification that Plaintiff was
registered with the United States Departmeingustice (“DOJ”) under the Gambling Devices
Transportation Act, or Johnson Act, 15 U.S.C. 8§ 1171-78. Vogt subsequently provided the
requested information to Vision, including a letteom DOJ verifying Plaintiff's registration
effective August 25, 2004.

In November, 2004, the Oklahoma Indian Ganfsgociation held an industry trade show
in Oklahoma City. Both Plaintiff and Vision tidooths at the show. Vision shipped four POG
machines and software to Vogt to be usedeastiow. Defendant KP also had a booth at the show,
within sight of Plaintiff’'s booth. During the shoWierson first learned from KP’s representative,
Kevin Thornton (“Thornton”) that Vision’s form&EO, Andre Hilliou, had offered KP distribution
rights for POG games in Oklahomalowever, Thornton statedahKP only wanted to purchase
between 500 and 800 POG machife@sCherokee Nation casinos in Oklahoma and would do no
other distribution in Oklahoma. At the time, Pl@if and Vision had not eecuted any agreements.
The parties dispute whether Pierson and Vogtudised Pierson’s conversation with Thornton or

KP’s proposed activities in Oklahoma at that tifv@sion and Plaintiffthrough Pierson and Vogt,

8 Defendants state that Pierson understood Voglaintiff's business and that his family owned
the company. Plaintiff states this factrielevant to the summary judgment issues.

5



subsequently signed the Participation Agreemessatiin this case, togettwith the Distribution
Agreement subject to arbitration, effective December 8, 2004.

In August, 2005, Tribal Gaming, Inc. (“TGI”) was incorporated as a wholly owned
subsidiary of Plaintiff. After the incorpdran, Vision received reports and correspondence bearing
TGI's letterhead. Pierson has testified that sdendi review these reports and was unaware of the
change.

After a gaming industry trade show in L\@sgas in September, 2005, Vision learned from
a representative of the Miami Tribe that thedrnkould not allow Vogt to service its casino and
would not act on Plaintiff's appation for a vendor’s license frotime tribe. The Miami Tribe had
concerns about Plaintiff, which had not domy &usiness previously and thus had no business
references, and about VVogt, who had a crimmeabrd, a prior bankruptcy, and only one technician
to service machines. During the conference, Vagt given Vision’s chief administrative officer,
Tammy Wilson (“Wilson”), some financial affidavigsithorizing the release of financial information
and requested that the forms be signed by Vision'sdboiadirectors. Vogt represented that the
signed forms were requested by the Peoria Tripad®f a license application. Wilson considered
the request unusual and was particularly concettregdhe tribe would request personal financial
information of Vision’s directors. After furthenvestigation, Vision’s directors did not sign the
forms. Vision informed Plaintiff by letter & the Peoria Gaming Commission did not have a
pending application from Plaintiff and had noguested such financial information. Vision also
requested an accounting from Plaintiff regagdh $25,000 advance that Vision had given Plaintiff
for license fees.

On October 26, 2005, the Gaming CommissiothefOsage Tribe issued a Class Il vendor

license to TGI. On October 27, 2005, Pierson received a form location agreement indicating that



TGI would place Vision’s POG machines in Osaggalrcasinos. Vogt had previously discussed
with Pierson that he intended to form other camips or subsidiaries to carry out Plaintiff's
business plans, but Vision had received no priticadhat TGl had beeiormed for the purpose

of carrying out Plaintiff’'s obligations under tRarticipation Agreement. After October 27, 2005,
Wilson reviewed the form location agreement and noticed the proposed agreement was for TGI.
Wilson then began to investigate and determif@twas Plaintiff’'s sukigiary but Vision had not

done any due diligence inquiry regarding TGI dutaé&lack of prior notice. On November 7, 2005,
Vision notified Vogt's attorney, Hershel Frank(itirranklin”), of objections to the form location
agreement and stated that no signed agreemenitisl be honored withoutrior Vision approval.
Franklin and Wilson exchanged electronic messages the next day concerning the objections. On
November 8, 2005, TGI entered irtt@o location agreements withe Osage Nation of Oklahoma

for the placement of Vision’s POG machines in Osage casinos.

In the Participation Agreement, Plaintiff “agree[d] not to utilize or employ third parties in
connection with [Plaintiff’'s] performance under thgreement or otherwise for the benefit of Vision
without identifying all such persons to Visiondawithout first obtaining the prior written approval
of Vision.” SeeParticipation Agreement,}8.1. Written notice was requireldl. 8 16. The parties
disagree whether the provision regarding thirdipsmwould apply to a wholly-owned subsidiary
like TGI. Vision takes the position that upon receiving written notice that a subsidiary would be
performing Plaintiff's duties under the ParticietiAgreement, Vision would have performed a due
diligence inquiry regarding thantity and assured itself that the entity was in compliance with
regulatory and licensing laws, such as registration with DOJ under the Johnson Act, and upon
approval, Vision would have amended the Participation Agreement to include the Settyd

8 20.3 (providing for amendment by a signed writing). Plaintiff points out that the Participation



Agreement states it is a “personal contract and is entered into in reliance by Vision and in the
personal qualifications of [Vogt], and his repetations to Vision that he will substantially
participate in the ownership and operation of the [Plaintiff).”s 3.3. Plaintiff na¢s that Vogt was

also substantially participating in the ownersiyl operation of TGI, andision knew of this fact

when it subsequently terminated the Participation Agreement.

TGl first became registered with DOJ under the Johnson Act on January 3, 2065.

TGI's form of location agreement containegm@vision that Vision would not have approved
because similar provisions were being challenged by the National Indian Gaming Assdétiation.
Vision also would have required that TGl lakelad to Vision’s insurance policy covering the POG
machines before placement of any machines under a contract with TGI. Plaintiff objects to these
facts as immaterial because these defects couwtel ieen cured if Vision had not terminated the
Participation Agreement.

On November 15, 2005, Wilson sent a letter tgdstating that Vision did not approve the
Osage location agreements he had submittdflison then recommended to Pierson that the
Participation Agreement be terminated due to Hffislbreaches of the agreement. Pierson decided
to terminate Vision’s contracts with Plaintifirimarily because Vogt was untruthful about his
licensing attempt with the Peoria Tribe, the didgnse he obtained wasfdGl and not Plaintiff,
and he was refused a license by the Miami Trdech adversely affected Vision’s own licensing.

On November 16, 2005, Vision gave written notice d&itmination of the Participation Agreement

through a letter from its counsel. This letteresticddditional reasons for the termination, including

° Plaintiff questions whether TGl was requireddgister with DOJ and argues that, if necessary,
TGI could have registered before plassmof POG machines in the Osage casinos.

10 Plaintiff states the final location agreememsween TGl and the Osage Nation did not contain
this provision, but this statement is unsupported by the factual record.
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the disclosure of confidential and proprietarformation to a third party. This stated reason is
unexplained by the factual record, except by refezdn TGI as a third piy. On November 18,

2005, Vision’s counsel sent a cease and desist letter to TGI stating that TGI's representations of
being an authorized dealer, distributor or sedieVision’s products waa violation of Vision’s
intellectual property rights. Both letters were sent to the same mailing address and addressed to
Vogt’s attention.

At the time of the termination, Plaintiff haubt obtained a vendor’s license from any tribe
in Oklahoma. Vogt had obtained only one varglticense — TGI’s license for Osage casinos.
Plaintiff contends that Vogt did not have saif#nt time or opportunity to obtain vendor licenses
between the time that POG machines couldlleda placed in Oklahoma in the summer of 2005,
and the termination of the Participation Agreemmehovember, 2005. However, Plaintiff provides
no facts concerning the vendor licensing process. Vision provides itfonnaly about the cost
of licensing applications. Vision advanced tatof $25,000 to Plaintiff in February and April,

2005, to permit Plaintiff to submit applications to Oklahoma tribes.

After the termination, Vision negotiated eatly with the Osage Nation regarding the
placement of POG machines in its casinos antheatribe’s request, entered into a participation
agreement with another vendor, Foris Gaming, to place the games. Vision subsequently placed POG
machines in Osage casinos under its agreement with Foris Gaming. This agreement provided a
greater share of revenue for Vision than thei€lpation Agreement with Plaintiff would have
provided.

Regarding KP, there is no evidence thatRaeticipation Agreement was ever provided to
KP or that KP knew the terms of the writtenegmnents between Plaintiff and Vision. Plaintiff

points to evidence that Pierson remarked tsK&presentative, Thornton, at the November, 2004,



trade show when informed th&P had been offered distribution rights for POG machines in
Oklahoma: “Why are you telling me this now? You’re dropping this bombshell, and | have made
a commitment to Aaron for Oklahoma.SeePierson dep. 64:14-16. By “commitment,” Pierson
meant that she and Vogt had agreed on the tefmiistribution and participation agreements for
Oklahoma, although written agreements had not been signed.

It is undisputed that, during the term of tharticipation Agreement, KP did not place (for
participation) any POG games in a casino within Oklahoma and the business dealings between
Vision and KP regarding POG machine©ikiahoma involved only distribution (salés$)Plaintiff
points to communications between Pierson and representatives of KP during the term of the
Participation Agreement about sales of maching&dor marketing to tribes in Oklahoma. The
messages suggest that KP was targeting sewidras other than the Cherokee Nation. KP also
expressed to Pierson an interest in having@énmvolved role” in Oklahoma and inquired whether
that was possibleSeePl.’s Resp. KP’s Mot. Summ. J., EX[Doc. No. 97-4] at 5 (message dated
3/24/05 from Rich Bassi, forwarding messagdeda3/4/05). Pierson testified that KP’s
representatives informed her that they had attedniw market POG machines to other casinos in
Oklahoma. Vogt testified that Plaintiff was negotiating with the Gkes# Nation for a location
agreement to place Vision’'s POG machines in it;iogasand that KP’s efforts to negotiate a deal
with the Cherokee Nation involving a purchase from Vision, as well as KP’s approaches to other
tribes, interfered with Plaintiff's business effottecause “[i]t confuses tribes as to who they're

supposed to deal withSeevVogt dep. 86:12-87:3. Vogt objectnVision’s proposed sale of POG

1 Plaintiff makes an assertion that KP plad@G machines in a tribal casino owned by the
Pottawatomie Tribe during the term of the agreemdiitis assertion lacks any citation to the record or
factual support and is, therefore, disregarded.
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machines to KP for Cherokee casinos and complained to Vision and Pierson about KP’s activities
in Oklahoma, but Plaintiff continued its effs to perform the Participation Agreement.
Discussion

A. Applicable Law

“A federal court sitting in diversity . . . must apply the substantive law of the forum state,
including its choice of law rules Otis Elevator Co. v. Midland Red Oak Realty JA83 F.3d 1095,
1101 (10th Cir. 2007). “In Oklahoma, ‘[t]he genemalk is that a contract will be governed by the
laws of the state where the catt was entered into unless otherwise agreed and unless contrary
to the law or public policy of the state whernforcement of the contract is soughd”’ (quoting
Williams v. Shearson Lehman Bros.,.|r@l17 P.2d 998, 1002 (Okla. App. 1995)). Vision and
Pierson seek to enforce a choice-of-law pravisif the Participation Agreement that states:

This agreement will be governed by and ¢oresd in accordance with the laws of the

State of Georgia. The parties consent é&gyjtiisdiction of the courts of the State of

Georgia. The parties hereto expressly waive all rights, which they may otherwise

have under the laws of all other jurisdictions.
SeeParticipation Agreement, 8 18. Based on tlistractual provision, Vision and Pierson assert
that Plaintiff's breach of contract and fracidims against them are governed by Georgia law.

Plaintiff does not disagree withighassertion except to argue, in a footnote, that Georgia law
applies only to its contract-based cldfPlaintiff contends, withoutitation of legal authority, that

the provision should not apply to its tort claimaiagt Vision and Pierson of fraud or constructive

fraud, which are independent ofetltontract. However, the frd claims argued in Plaintiff's

12 Plaintiff alleged in its pleading that the cb@iof-law provision of the Participation Agreement
is invalid because this provision “was obtained aratyred as a result of improper and unlawful means
including fraud, coercion, and overreaching & therefore void and unenforceabl8&eFirst Am. Compl.
[Doc. No. 38], 1 13. Plaintiff’'s summary judgment suksions are silent concerning this claim for invalidity
of the choice-of-law provision, and therefore, the Court deems the claim abandoned.
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summary judgment brief are based on alleged miesegptations of the exclusive nature of the
Participation Agreement. The premise of theagms — that exclusivity was an unwritten term of
the Participation Agreement — requires interpretetif the Participation Agreement and implicates
the parol evidence rule, which is a rulewbstantive law governing contract constructiSed-irst
Nat’l Bank v. Honey Creek Entertaining Carp4 P.3d 100, 103 (Okla. 2008 laintiff expressly
agreed that the Participation Agreement wdoddconstrued in accordance with Georgia law.
Therefore, the Court applies Georgia law with respect to these issues.
B. Breach of the Participation Agreement

The Court has distilled from the argumepntesented by Plaintiff in opposition to summary
judgment that Plaintiff claims Vision breached Berticipation Agreement in three ways: (1) by
improperly terminating the contract and failingoeyy Plaintiff a share of revenues generated by the
placement of POG machines in Osage casinos, for which TGl had secured location agreements;
(2) by allowing KP to make efforts to plac®8 machines in Oklahoma because Plaintiff had
exclusive rights to do this; and (3) by failing tooperate in Plaintiff's efforts to perform the
contract, allegedly in breach of the implied covenant of good faith and fair dealing.

1. Termination

The Participation Agreement expressly authorized either party to “terminate this agreement
for cause, including breach of any material pransf this agreement by the other party, by giving
written notice of termination.”SeeParticipation Agreemeng 3.5. As the Court understands
Plaintiff's position, Plaintiff contends that nonethé reasons given by Vision for terminating the
Participation Agreement constituted either “caused breach of a material provision by Plaintiff.

A key breach alleged by Vision is Plaintiff's use of TGI to perform Plaintiff's obligations

under the Participation Agreement without obitag Vision’s approval of TGI’s involvement, as

12



required by the contractual provision regarding employment of third parties. The analysis of this
alleged breach hinges on whether TGI was a “thirtyp#o the Participation Agreement within the
meaning of this provision.

The Participation Agreement did not define the term “third parties,” but did define the term
“affiliates” to include a subsidiary, like TGI, thats “substantially owned or controlled by” a party.
SeeParticipation Agreement, §'1.The only express reference in the Participation Agreement to
affiliates of Plaintiff appears ia provision regarding indemnifigan, by which Plaintiff agreed to
indemnify Vision against all actions and claimdiieh are based in whole or in part upon the acts
or omissions of [Plaintiff], its employees, servaaigents, affiliates, or any other person for whose
acts or omissions [Plaintiff] is or may be liabldd. § 19. This provision seems to anticipate that
Plaintiff might act through agents or affiliateperforming the Participation Agreement. However,
this possibility does not resolve the question of whether the requirement of obtaining Vision’s
approval of “third parties” might also apply to affiliates.

Plaintiff relies on two arguments regarding thérdeon of the term “third parties.” First,
Plaintiff argues that the Participation Agreement should be interpreted consistently with the
Distribution Agreement, which specifically allowedaitiff to form a subsidiary. The Distribution
Agreement stated that “a change in corporate fémmexample to a subsidiary or affiliated entity
under the same ownership and management, sbialie a substantial change” for purposes of a
provision preventing an assignment or transfethefagreement by either party, to “include any
change in the ownership, or control of eitheryawhich in [sic] the other party deems substantial.”

SeeDistribution Agreement, 8 25. In the Countisw, however, the absence of a similar provision

13 “Affilliates’ means any person or entity subatially owning or comblling, or substantially
owned or controlled by, or under commownership or control with eithearty, directly or indirectly.”
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in the Participation Agreement suggests it did peimit Plaintiff to make a change in corporate
form.

Unlike the Distribution Agreement, the Participation Agreement absolutely prohibited
Plaintiff from assigning or otherwise transferritgyrights or obligations under the contract, either
“voluntarily or by operation of law,” whilgiving Vision a right of assignmen&eeParticipation
Agreement, § 20.1. Further, the Participation Agreement expressly limited changes in Plaintiff's
ownership or control by providing that a failuod Vogt to substantly participate in the
corporation’s ownership or operation was a grdienémmediate termination of the contratiSee
id. 8 3.3. The nature of the two agreements — one governing sales transactions and the other
governing Plaintiff's placement and operatiorMidion’s products in casinos — was significantly
different, and the Participation Agreement was designed to address Vision’s additional concerns
with regard to actions undertaken by Plaintiff its behalf. Notably, although the Distribution
Agreement contained only a simple provision reqgi Plaintiff to comply with all applicable
gaming laws and regulatiofisthe Participation Agreement provided for Plaintiff to “operate
Class Il and/or Class Il gaming devices, as defimethe Indian Gaming Regulatory Act, 25 U.S.C.

8§ 2701et seq, pursuant to agreements with one or more Indian tribes” and contained no less than
seven provisions regarding licensing and cimmge with gaming laws and regulatiofisPerhaps
most importantly, the Distribution Agreement e)gulg provided: “The parties specifically agree

that this agreement shall not apply to gagndevices operated by [Plaintiff] pursuant to the

14 Plaintiff relies on Vogt's involvement in TGI argue that Vision’s concern remained satisfied,
notwithstanding Plaintiff's use of TGI to performettiParticipation Agreement. This argument does not
address the question of whether Plaintiff was autbdrto use TGI without Vision’s prior approval.

15 SeeDistribution Agreement, § 21.

16 SeeParticipation Agreement, 88 3.6, 3.7, 3.8, 4.1(i), 6(g), 14, 15.
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Participation Agreement of the parties and #rat gaming devices so operated will be owned by
[Vision] and operated by [Plaintiff] in accordance with that agreemer@€&e Distribution
Agreement, 8 1. For all of these reasons, the Court concludes, as did the federal court in Georgia,
that the Participation Agreement must be reaadusgely from the Distribution Agreement and that
the Participation Agreement should be interpreted according to its own'terms.

Second, Plaintiff argues that the law generdiies not regard a parent corporation as a
stranger to its subsidiary’s contracts with otherpiaposes of tortious interference with contract,
and thus a subsidiary should not otherwise be regaad a stranger to its parent’s contrac@ee
PI's Resp. Br. [Doc. No. 98] at 15-16 (citinorast v. Lance631 F. Supp 474, 482 (N.D. Ga.
1986),aff'd, 807 F.2d 926 (11th Cir. 198 @brogated on other grounds by Haddle v. Garrison
525 U.S. 121 (1998)exus Serv., Inc. v. Manning Tronics, Jni€l0 S.E.2d 810 (Ga. Ct. App.
1991)); see also Atlanta Mkt. Ctr. Mgmt. Co. v. McLaB03 S.E.2d 278, 283-84 (Ga. 1998)
(endorsing the “stranger doctrine” for tortious inéeeince claims). The question presented in this
case, however, is the proper interpretation of araohaiccording to the intention of the parties as
set forth in the contracGee Deep Six, Inc. v. Abernath@8 S.E.2d 886, 888 (Ga. Ct. App. 2000);
Ga. Code Ann. § 13-2-3 (“The cardinal rule of damgtion is to ascertain the intention of the
parties.”). Under Georgia law, as in most juietidns, the construction of a contract is a question
of law and follows a three-step process: “Thaltcourt must first decide whether the contract
language is ambiguous; if it is ambiguous, the trial court must then apply the applicable rules of

construction (OCGA § 13-2-2); if after doing so thial court determinethat an ambiguity still

I The parties’ expressed intention in this regerdates the rule of construction urged by Plaintiff
that documents should be read together whenwleeg executed at the same time in a single transaction.

15



remains, the jury must then resolve the ambiguityeep Six538 S.E.2d at 88&ee also Ali v.
Arabi, 589 S.E.2d 827, 829 (Ga. Ct. App. 2003).

Utilizing this procedure, the Court finds tRarticipation Agreement is not ambiguous. In
the realm of contracts generally, the term “thnedty” is commonly understood to mean a nonparty
to the contract, that is, a person or entity that m@sa party or signatory to the contract. In the
context of this particular contract involvingegulated industry with multiple licensing or permit
requirements, a prohibition against employing ridhparties” would be understood to include a
separate legal entity that was not a party todinéract. The Participation Agreement is replete with
provisions that required Plaintiff to maintain necessary licenses and permits and comply with
regulatory laws, that warranted Plaintiff’'s cdimpce with licensing and regulatory requirements,
and that assured Vision of Plaifis compliance with these provisions$ the contract and with all
applicable gaming regulations from various jurisdictiddedParticipation Agreement, 88 3.6, 3.7,
3.8, 4.1(i), 6(g), 14.1, 14.2 and 15.1. The Participation Agreement also addressed title to goods
provided by Vision and contained a securityesgnent for purposes of the Uniform Commercial
Code under which Plaintiff was designated asdislgtor. These provisions also mentioned third
parties by requiring notice of Vision’s interest anditnued perfection of Vision’s rights if Plaintiff
transferred possession of the goodstioird party. “A subsidiang generally considered under law
to be a separate legal entity from its pareawd the relationship between the two corporations is
insufficient by itself to establish a subsidiaryights under the parent corporation’s contradte
Reeves v. Mohawk Factoring, In&83 S.E.2d 487, 488 (Ga. Ct. App. 2003). Regulatory
requirements and the UCC would apply separateBtamtiff and TGI, and tére is no basis in the

Participation Agreement to conclude the parties intended a different result under the contract.
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Moreover, any ambiguity in the term “thigdhrty” can be resolved through the applicable
rules of contract construction:

(1) Parol evidence is inadmissible &md to, take from, or vary a written
contract . . . ;

(2) Words generally bear their usual @odnmon signification; but technical words,

words of art, or words used in a pauter trade or business will be construed,
generally, to be used in reference to this peculiar meaning. . . . .

* k k%

(4) The construction which will uphold a contrattvhole and in every part is to be

preferred, and the whole contract shoulddaoded to in arriving at the construction

of any part; . ...
Ga. Code Ann. 8§ 13-2-2. Applying these rules eRAarticipation Agreement, the Court finds from
an examination of the whole contract, and the ta#ck contrary indication from any part, that the
term “third party” should be interpreted consistent with the usual understanding of contracting
parties and should be read to mean a separate legal entity that was not a signatory to the contract,
including a subsidiary or affiliated corporation.

Finally, Plaintiff argues that if TGI was atitd party” under the Participation Agreement,
Vision waived the requirement of written notioETGI’s involvement because Vision failed to
object when it received actual notice through repoetring TGI's letterheaand a draft location
agreement that named TGI as the contractimty p&laintiff's waiver argument is unsupported by
record facts sufficient to proveahVision waived its contractual rights. As stated in Plaintiff's
brief, a waiver of rights is tte voluntary relinquishment of a knawight and may be established
by express statements or implied by condukighnestone Hosp., Inc. v. Hopsé88 S.E.2d 742,
745 (Ga. 2000). Plaintiff neglects¢omplete the quotation from the cited case, which also states:
“An implied waiver is one shown by a partylscisive, unequivocal conduct reasonably inferring
the intent to waive. Ordinayil silence is insufficieinto establish a waiver unless there is an
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obligation to speak.”ld. (internal quotation omittedsee also Bollea v. World Championship
Wrestling, Inc. 610 S.E.2d 92, 99 (Ga. Ct. App. 2005) (waiver by conduct must be based on acts
or omissions that manifest an intent to relinquish a known particular right).

Plaintiff points to no statement or conduct byidgn that manifests an intent to waive its
rights under the Participation Agreement to receirigen notice and give prior approval of TGI's
performance of the contract. skead, Plaintiff argues that Vsi’s silence or inaction amounts to
a waiver. This argument is contrary to law aoatrary to the Participation Agreement, which
expressly provides: “The failure of Vision émforce any provision of this agreement shall not
constitute a waiver of any right that Vision may have. No waiver by Vision, whether express or
implied, of the terms of this agreement oramly breach or default of them by [Plaintiff] will
constitute a continuing waiver unless madeviiting and signed by a director of Vision3ee
Participation Agreement, § 21. Therefore, Ri#is claim of waiver fails as a matter of law.

For all of these reasons, the Court finds tRktintiff could not utilize TGI to perform
Plaintiff's obligations under the Participation Agment without written notice to Vision as required
by the contract and Vision’s prior written approvalearly, Vison was not required to accept
location agreements TGI obtained with the @safgtion without Vision’s approval. Further,
Plaintiff's failure to obtain tribal licenses asdmply with regulatory laws provided grounds for
immediate terminationSee id8 3.8. Thus, Vision did not breattte Participation Agreement by
terminating the contract. Accordingly, Plaintiffdhao right to prevent Visn from contracting with
another party to place and operate POG machin@sage casinos, as requested by the Osage
Nation, after the Participation Agreement ended. Therefore, Plaintiff has failed to demonstrate a
genuine dispute of materials fact that wouldghwde summary judgment on its breach of contract

claim based on Vision’s termination of the Participation Agreement.
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2. Exclusivity

Plaintiff relies on oral statements by Pm@mmsand a written statement in the Distribution
Agreement to establish that Plaintiff had an egisle right to place POG machines in tribal casinos
in Oklahoma. The referenced provision of thetibution Agreement stas: “[Vision] appoints
[Plaintiff] to be its exclusive distributor for thelsaf [Vision] products . . . for the distribution in
the location of Oklahoma and such other jurisdictions as may be agregdimg . . . .” See
Distribution Agreement, 8 1. This same sectbthe Distribution Agreement, however, contains
the provision quoted in Part 1 above regarding tharsg¢eness of the two contracts; it expresses the
parties’ intention and specific agreement ttihe exclusive distributorship “shall not apply to
gaming devices operated by [Plaintiff] purstianthe Participation Agreementld. Further, as to
Pierson’s oral statements, the lsxclear that such statementsoat be used to vary the terms of
a valid, unambiguous written contrackee Parker v. Coolb48 S.E.2d 387, 388 (Ga. Ct. App.
2001); see also Smith v. Standard Oil Ca80 S.E.2d 691, 692-93 (Ga. 1971 herefore,
Plaintiff's effort to “read into the Participath Agreement that [Plaintiff] was supposed to be the
sole entity to place POG games in Oklahoma casinos” necessarilyJadBl's Resp. Pierson &
Vision’s Mot. Summ. J. [Doc. No. 98] at 20.

Moreover, Plaintiff has not demonstrateétat Vision breached any implicit promise of
exclusivity in the Participation Agreement.alitiff has not presentehy properly supported fact
to show that KP, or any other entity, placed POG gaming machines for operation and revenue

participation within Oklahoma during the term of tontract. Therefore, for this additional reason,

18 Plaintiff's claim of fraud in the execution tfie Participation Agreement is discussed below.
Plaintiff's breach of contract claim assumes the validity of the contract.
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Plaintiff has failed to demonstrate a genuingydie of material fact concerning its breach of
contract claim based on any promise of exclusivity in the Participation Agreement.

3. Implied Duty of Good Faith

Plaintiff also contends Vision breached thetiégation Agreement by violating an implied
duty of good faith and fair dealing in performingdtstractual obligations. A breach of the implied
covenant of good faith is not an independent cause of aGewStuart Enter. Int’l, Inc. v. Peykan,
Inc., 555 S.E.2d 881, 884 (Ga. Ct. A@®01). “The implied covenawff good faith modifies, and
becomes part of, the provisionstbé contract itself. As such,gltovenant is not independent of
the contract.”ld.; see also Myung Sung Presbyterian Church, in North Amer. Ass’n of Slavic
Churches & Ministries, In¢ 662 S.E.2d 745, 748 (Ga. Ct. App. 2008)irelessMD, Inc. v.
Healthcare.com Corp610 S.E.2d 352, 358 (Ga. Ct. App. 200B)aintiff argues in its summary
judgment brief that Vision breached this covemattie Participation Agreement by terminating the
contract without just cause (thereby deprivingiitiff of earned monies) and failing to cooperate
with Plaintiff in its efforts to perform #hcontract and obtain location agreemefsePl.’s Resp.
Defs.” Mot. Summ. J. [Doc. No. 98] at 23-24. el@ourt has rejected Plaintiff's position regarding
Vision’s termination of the Participation Agreement. Thus, the Court addresses only Vision’s
alleged failure to cooperate with Plaintiff in procuring location agreements.

Plaintiff fails to present any argument authority for implying in the Participation
Agreement a duty of Vision to cooperate in Pldiistefforts to negotiate location agreements. The
Court’s research reveals the following principlé&aorgia law: “An implied term in an agreement
exists where it is reasonable and necessary to #fieédll purpose of the contract and is so clearly
within the contemplation of the partiesthhey deemed it unnecessary to staésher v. Toombs

County Nursing Homet79 S.E.2d 180, 184 (Ga. Ct. App. 199&¢ also Higginbottom v. Thiele
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Kaolin Ca, 304 S.E.2d 365, 366 (Ga. 1983) (“the introductiban implied term into the contract
of the parties can only be justified . . . where tlaeiges from the language of the contract itself, and
the circumstances under which it was entered into, an inference that it is absolutely necessary to
introduce the term to effectuate the intention of the partiddylyng Sung662 S.E.2d at 748;
WirelessMD 610 S.E.2d at 355. The Court finds thatmlHihas failed to articulate or justify an
implied duty of Vision with regard to negotiating location agreements. Moreover, assuming the
existence of such a duty, Plaintiff has failedptesent sufficient facts to establish that Vision
breached it. The only efforts to negotiate lamatgreements shown by the record were made by
TGl rather than Plaintiff. Plaintiff has not showhat it engaged in any such negotiations, or even
obtained a license to do so, at any time during ttme o¢ the Participation Agreement. Therefore,
the Court finds that Plaintiff has failed to demoatgra genuine dispute of material fact concerning
its breach of contract claim based on Wiss alleged breach of its duty of good faith.

For these reasons, the Court finds that Vision is entitled to summary judgment on Plaintiff's
breach of contract claim.
C. Actual and Constructive Fraud

Plaintiff claims that Vision and Pierson inducBthintiff to enter into the Participation
Agreement by intentionally or negligently making false representations or omissions of material
facts. The misrepresentations or omissioesiified in Plaintiffs summary judgment arguments
are Vision’s oral promise (through Pierson) ofexclusive right to place and participate in POG
gaming machines in Oklahoma and Vision’s allefgéldre to disclose a prior agreement with KP
regarding placement of POG machines within Oklahoma.

The Supreme Court of Georgia has statedaveof fraudulent inducement of a contract as

follows:
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An action for fraudulent inducement cba made out in one of two ways.

First, a plaintiff could show that the defdant made a false, material representation

of an existing fact with knowledge thatwis false or with reckless disregard as to

whether it was true and that it was made with the intent that it be acted upon by the

plaintiff; and, further, that the plaintiff acted upon the misrepresentation in

reasonable reliance of its truth in a manner reasonably foreseeable by the defendant

and to the plaintiff's proximate injury. dilitionally, a plaintiff could show that the

defendant, instead of misrepresenting an existing fact, made promises as to future

events with the present intention not tofpam or with the knowedge that the future

event would not occur.
Higginbottom 304 S.E.2d at 368 (internal quotations eitations omitted). As found above, any
alleged promise of exclusive participation rights was unsupported by the Participation Agreement,
and thus Plaintiff couldot have reasonably relied on such a psemFurther, the alleged omission
of information about KP’s participation rightsussupported by the factual record. Plaintiff has
presented no evidence that Vision had a prior ageaewith KP for placemerof and participation
in POG machines. Any agreement with KRtta time of Plaintiff's contract concerned KP’s
purchase of POG games for distribution in Oklahoma.

More importantly, the Participation Agreement contained the following “merger clause:”

This agreement contains the entire agredinetween the partiegith respect to the

subject matter hereof and supersedes all prior and contemporaneous agreements,

representations and understandings of the parties. In consideration of the execution

hereof by Vision, [Plaintiff] hereby relead Vision from all claims, demands,

contracts and liabilities, if any, which may exist as of the date of this agreement.
Participation Agreement, § 20.2. istundisputed that Plaintiff kanot rescinded the Participation
Agreement and, in fact, continues to seek henehder it. “Therefore, because [Plaintiff] has not
rescinded the contract, its fraud claim cannot survive unless it can show misrepresentations by
[Vision] that are actually contained in the [Participation] AgreemeénirelessMD 610 S.E.2d at
359; see Ekeledo v. Amporfub42 S.E.2d 20, 22 (Ga. 2007) (“a merger clause operates as a
disclaimer of all representations not made am fice of the contract”). As stated above, the

Participation Agreement contains no express @lied promise of exclusive participation rights.
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Consequently, Plaintiff's fraud claims necessarily fag¢e WirelessM3510 S.E.2d at 358ee also
Ekeledo 642 S.E.2d at 22 (by affirming contract withmerger clause, the plaintiffs “effectively
disclaimed all of these oral misrepresentationd, as a result, they have no remaining evidence on
which to support their claim of a constructive trust based on fraMEyel v. Donaldsan654
S.E.2d 656, 661 (Ga. Ct. App. 2007) (merger classepped plaintiff from asserting reliance on
earlier representations). Therefore, Visionl #ierson are entitled to summary judgment on the
fraud claims.
D. Tortious Interference with Contractual or Business Relations
[T]he standard for interference with contract or business relations is the same: A
plaintiff must show that: (1) “[it] had a business or contractual right that was
interfered with”; (2) “the interference was malicious and wrongful, and that such
interference was neither justified, privgled nor excusable”; and (3) “damage was
proximately sustained as a result of the complained-of interference.”
Southwest Stainless, LP v. Sappingt682 F.3d 1176, 1188 (10th Cir. 2009) (quotiigc
Adjustment, Inc. v. Prop. Loss Research Buy&@% P.2d 427, 428 (Okla. 1979)).
1 By Vision and Pierson
Plaintiff contends that Visoma Pierson tortiously interferedth Plaintiff's contracts with
the Osage Nation and its business relationshipsatiiér tribes that would have agreed to place
POG gaming machines in their casinos. Thg oohtracts executed by the Osage Nation were its
location agreements with TGI; the record dise®no contract or othbusiness relation between
Plaintiff and the Osage Nation. Plaintiff providesauthority for the propdgon that Plaintiff can
assert TGI's rights or rely on a subsidiary’s cantrto establish its tort claim. Regarding other
tribes, the record discloses no established bssiredations between Plaintiff and any other Indian

tribe. The Court rejects Plaintiff's apparentitios in its summary judgmeibrief that proof of an

existing business relationship with a third partynaecessary. Plaintiff argues it had a “prospective
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business relationship with other Tribes” and atp&eted profit from the pcement of games in any
Oklahoma casinos” and contends Vision interfevét a prospective economic advantage arising
from the Participation AgreemerfbeeP|.’s Resp. Pierson & Vision’s Mot. Summ. J. [Doc. No. 98]

at 26. Plaintiff did not plead such a claim in the First Amended Complaint. The court of appeals
has rejected the position that the tort of ifeseence with prospective economic advantage is
“encompassed” within the tort of interference vitlsiness relations, and has ruled that the two torts
must be separately pleadeskee Champagne Metals v. Ken-Mac Metals, 8 F.3d 1073, 1094

(10th Cir. 2006). A review of the First Amendedn@uaint reveals that Plaintiff has asserted only
claims of interference with the Osage contraetd interference with business relationships with
other Indian tribesSeerirst Am. Compl. [Doc. No. 38], ¥B-49, 58-74. Because Plaintiff has not
identified facts to establish an existing contract or business relationship with any tribe, Plaintiff lacks
support for an essential element of its interference claims.

Further, other than Vision’s alleged intedace with TGI's location agreements, the only
interference identified in Plaintiff's summajudgment brief is that Vision “wrongfully and
maliciously terminated the [Participation Agreememtjl effectively terminated [Plaintiff's] future
business relationships with other Oklahoma tribeS€ePl.’s Resp. Pierson’s & Vision’s Mot.
Summ. J. [Doc. No. 98] at 26. Thus, Pldingssentially accuses Vision of interfering with
Plaintiff's performance of the Participation Agreement. Oklahoma has recognized a tortious
interference claim against a third party who indwcpkintiff to breach its own contract or renders
the plaintiff’'s performance more burdenson&ee Wilspec Tech., Inc. v. DunAn Holding Group,
Co., 204 P.3d 69, 74 (Okla. 2009). However, such a claim is viable only if the interference comes
from one who is not a party to the contract or business relationship that is impdirad73-74.

(citing Voiles v. Santa Fe Minerals, In®11 P.2d 1205, 1209 (Okla. 1996). Moreover, based on
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the Court’s findings that Vision’s terminationtbe Participation Agreement and refusal to approve
TGI's location agreements were contractuallyhadzed, and not wrongful, Plaintiff's tortious
interference claim fails as a matter of law.

In short, the Court finds that Plaintiff hsled to demonstrate the existence of a genuine
dispute of material fact regarding essential eldmei its claims of tortious interference with
contract and business relationships. There¥asgn and Pierson are entitled to summary judgment
on these claims.

2. By KP Gaming

Plaintiff contends KP interfered with Plaifiits performance of the Participation Agreement
and its prospective business relations with Indidoes and expected profit from the placement of
POG machines in Oklahoma casinos. Like Rifi® claims against \&ion and Pierson, the only
claims pled in the First Amended Complaint aggrok for tortious interference with contract and
tortious interference withusiness relationshipsSeeFirst Am. Compl. [Doc. No. 38], 11 50-57,
75-82. Thus, any claim for tortious interfecenwith prospective economic advantage is not
properly before the Court. Plaiffidoes not argue in its summgogdgment brief that KP interfered
with any contract or business relationship with dipalar Indian tribe. Therefore, the Court
considers only Plaintiff's claim that KP interfered with the Participation Agreement.

Concerning KP’s alleged interference with Rtdf's contract and business relationship with
Vision, Plaintiff contends thatliad exclusive participation rights for POG games in Oklahoma with
which KP interfered by contacting Indian tribasd attempting to market POG games to them.
Under the Court’s findings, the présa of Plaintiff’'s argument fails. The Participation Agreement
did not give Plaintiff an exclusive right togae POG games in Oklahoma casinos. Further, although

Plaintiff has presented evidence that KP wasaxdig Indian tribes in Oklahoma during the term
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of the Participation AgreemerR]aintiff has presented no fact or evidence to show that KP was
attempting to place POG machines and obtaitigiaation revenues, as opposed to attempting to
distribute or sell POG machines. This case does not concern the Distribution Agreement or
distribution rights.

Further, “[i]t is lawful to ‘interfere with theontractual relations of another if [this is done]
by fair means, if [it is] accompanied by honest intand if [it is done] tdetter one’s own business
and not to principally harm another Australian Gold, Inc. v. Hatfieldt36 F.3d 1228, 1236 (10th
Cir. 2006) (quotingoel State Bank v. Salmos48 P.2d 1024, 1027 (Okla. 19Y.6Plaintiff's only
evidence of unfair competition by K®based on testimony by Piensand Vogt that Vision initially
agreed to allow KP to distribute POG gamethoCherokee Nation in Oklahoma but KP did not
limitits Oklahoma actiities to Cherokee casinos. The recgiidws, however, that KP subsequently
informed Vision that KP was supplying other gaming products to several tribes and inquired of
Pierson about Vision’s interest in authorizing KP to market POG games to tribes other than the
Cherokee Nation. Pierson did not rule out thesgmlity of expanding KP’s distribution of POG
machines. Thus, Plaintiff's argument th@P’s activities amounted to secret, unauthorized
competition is not supported by the factual recdtohally, Plaintiff has not articulated how KP’s
activities damaged Plaintiff, which never obtaindat@nse from any tribe during the term of the
Participation Agreement.

For these reasons, the Court finds that PRaimdis failed to demonstrate the existence of a
genuine dispute of material fact regarding esskeliéanents of its claims of tortious interference
with contract and business relationships. TleeefKP is entitled to summary judgment on these

claims.
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E. Civil Conspiracy

A civil conspiracy is “a combination by two or more persons to accomplish an unlawful
purpose or to accomplish a lawful purpose by unlawans. The essential elements are: (1) two
or more persons; (2) an object to be accomplis{8d meeting of minds on the object or course
of action; (4) one or more unlawfwvert acts; and (5) damages as the proximate result. . . . As a
general rule, an actionable conspiracy must consist of wrongs that could have been actionable
against the individual conspiratorsSchovanec v. Archdiocese of Oklahoma i88 P.3d 158,

175 (Okla. 2008) (internal quotation and citationstted). “ The evidence of the conspiracy must
be ‘clear and convincing’ and must do more than raise suspidoty. City of Edmon¢155 F.3d
1193, 1208 (10th Cir. 1998) (citirgjll v. Rader 583 P.2d 496, 499 (Okla.1978)).

As articulated in Plaintiff's summary judgment brief, the conspiracy claim in this case “is
based upon Vision and KP’s actions in interfigriwith [Plaintiff's] business relations with
Oklahoma Tribes, as well as its prospective incantebusiness advantage from working with these
tribes.” SeePl.’s Resp. KP’s Mot. Summ. J. [Doc. No. 97] at 8. Under the Court’s findings,
Plaintiff fails to articulate a conspiracy that either had an unlawful purpose or was accomplished
through unlawful acts. Further, Plaintiff essentialfims that Vision and KP conspired to interfere
with Plaintiff's performance of the Participati Agreement. Plaintiff presents no argument or
authority from which to conclude that Oklahoma would recognize such a cause of &#@n.
Joseph P. Caulfield & Assqdnc. v. Litho Prod., In¢ 155 F.3d 883, 889 (7th Cir. 1998) (citing
split of authority regarding recogion of a claim for conspiracy trtiously interfere with one’s
own contract). Nevertheless, construing the recotideight most favorable to Plaintiff, Plaintiff
fails to identify sufficient facts and evidenceatmid summary judgment considering the heightened

burden of proof applicable to conspiracy clairaintiff has not presented sufficient evidence to

27



support its contention that Vision and KP werekimg in concert “without [Plaintiff’'s] knowledge
to further place games in Oklahoma casinos and to confuse the tribes snsextient that they
would no longer work with [Plaintiff],” and create a genuine issue for tBalePl.’'s Resp. KP’s
Mot. Summ. J. [Doc. No. 97] & Therefore, Defendantseagentitled to summary judgment on
Plaintiff's conspiracy claim.

Conclusion

For these reasons, the Court finds that Defendants are entitled to a judgment as a matter of
law on all claims.

IT IS THEREFORE ORDERED that the Motion for Summary Judgment of Defendant KP
Gaming Supplies, Inc. [Doc. No. 90] and thetdo for Summary Judgment of Defendants Vision
Gaming & Technology, Inc. and Marie Pierson [DNo. 92] are GRANTED. Judgment shall be
entered accordingly.

IT IS SO ORDERED this 28day of December, 2009.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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