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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

GEORGE OCHOA, )
Petitioner, ))
V. g Case No. CIV-06-1348-R
RANDALL G. WORKMAN, Warden, ))
Oklahoma State Penitentiary, )
Respondent. : )

MEMORANDUM OPINION

Petitioner, a state prisoner currently facing execution of a sentence of death, appears with
counsel and petitions for a Writ of Habeasilerpursuant to 28 U.S.C.A. § 2254, challenging his
sentence of death and his post-conviction meastardation trial. Respondent has responded to
Petitioner’sPetition for a Writ of Habeas Corpifeereinafter “Petition.”) Petitioner has replied
to this response. The state court record of the post-conviction mental retardation trial has been
supplied.

. PROCEDURAL HISTORY
This is Petitioner’s second Petition for Writlehbeas Corpus. During his pending appeal

with the Tenth Circuit Court of gpeals from the denial of habeas relief on his first Petition for Writ

of Habeas Corpus, the United States SupremetGssued its decision in Atkins v. Virginia36
U.S. 304 (2002), determining that the execution of mentally retarded persons constitutes cruel and

unusual punishment in violation of the Eighth &miment. The Tenth Circuit stayed Petitioner’s

! References to the parties’ pleadings shall be as follows: PetitiGtegition for a Writ of Habeas
Corpusshall be cited as (Pet. at __.); Respondévitton to Dismiss and Response to Petitioner’'s Second
Petition for Writ of Habeas Corpwshall be cited as (Resp. at___.); PetitionBeplyshall be cited as (Reply
at __.). The transcript of the mental retardation proceedings shall be cited as (Tr., Vol. ___ ,p. ).
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appeal and held it in abeyance to allow him to litigate his mental retardation claim in state court.
Petitioner filed a second application for post-conviction relief in the Oklahoma Court of
Criminal Appeals (“OCCA”). The court denigubst-conviction relief on two of his claims, but
granted a request for an evidentiary hearing onsthugei of whether he is mentally retarded. After
two evidentiary hearings, the OCCA remanded Petitioner’s case to the Oklahoma County District
Court for a jury trial on his mental retardatisaue. The jury trial was conducted June 20-21, 2005,
and the jury returned a verdictldbt Mentally Retarded. Petitioner and the State filed supplemental
briefs with the OCCA. On May 25, 2006, the OCCA issued its opinion upholding the jury

determination and denying relief. Ochoa v. Sta®6 P.3d 661 (Okla. Crim. App. 2006). On

November 22, 2006, Petitioner filed a Motion of Aliget for Authorization to File a Second
Petition for Writ of Habeas Corpus in the Tenth Circuit Court of Appeals. On April 6, 2007, the

motion was granted. Ochoa v. SirmpA85 F.3d 538 (10th Cir. 2007).

Il. FACTUAL BACKGROUND

Under 28 U.S.C. § 2254(e), when a federal aistourt addresses “an application for a writ
of habeas corpus by a person in custody pursudhégodgment of a State court, a determination
of a factual issue made by a $taburt shall be presumed to be correct.” 28 U.S.C. § 2254(e)(1).
For the purposes of consideration of the ené®etition, the Court provides and relies upon various
factual synopses throughout this Memorandum ©pifrom the OCCA's opinion summarizing the
evidence presented at Petitioner's mental retardaisn Following review of the record and the
trial transcripts, the Court finds the summaiigsthe OCCA to be adequate and accurate, and
therefore, adopts the factual summaries as its own unless otherwise stated.

lll. PETITIONER’S CLAIMS FOR RELIEF



A. PRELIMINARY CONSIDERATIONS.
On April 6, 2007, the Tenth Circuit Court Appeals granted Petitioner authorization to
pursue a second or successive habeas petition raising an éttlkihesnge to his death sentence.

Ochoa v. Sirmons485 F.3d 538 (10th Cir. 2007). The Coleld that Petitioner had made the

required prima facia showing for authorizatiorproceed under 28 U.S.C. § 2244(b)(2)(A).dd.

539. The Court found, and the Stataceded, that Petitioner’s Atkinkim satisfied the conditions

of § 2244(b)(2)(A) as it relied “on a new rule adnstitutional law, made retroactive to cases on
collateral review by the Supme Court, that was previously unavailable.” #&.541 (quoting
statute). The Court further stated:
The point of the language is to make it clear that the authorization provided by an
appellate court under 8§ 2244(b)(3)©) is only a preliminary determination that a claim
satisfies the statutory conditions; it is for the district court, under § 2244(b)(4), to
confirm that “the petition d[oes], in fatatisfy the requirements of § 2244(b)” when
it hears the case (and to summarily dismiss if the requirements are not met).

Id. at 543 (quoting LaFevers v. Gibs@88 F.3d 1263, 1265 (10th Cir. 2001)).

Title 28 U.S.C. § 2244(b)(4) provides that “[a] district court shall dismiss any claim
presented in a second or successive applicatiomhtaburt of appeals has authorized to be filed
unless the applicant shows that the claim satighesrequirements of this section.” Prior to
considering the merits of the claim, this Caust first determine whether Petitioner has met the
requirements of § 2244(b)(2)(A), which provides:

(2) A claim presented in a second or successive habeas corpus application under
section 2254 that was not presented in a prior application shall be dismissed unless

(A) the applicant shows that the claim relies on a new rule of constitutional law,
made retroactive to cases on collatemliew by the Supreme Court, that was
previously unavailable;



Respondent conceded in his response to Petitioner’'s application in the Tenth Circuit that
Petitioner had satisfied the conditions of 8§ 22¥&}§A) by making a prima facia showing. Here,
however, Respondent asserts the position thaCthust must thoroughly review individually each
proposition (i.e., “claim”) contained in Petitioner’s second habeas petition and dismiss “each ‘claim’
which does not meet the requirements of 8 2244(b).” (Resp. at 7.)

At the Tenth Circuit, Petitioner sought permisstio challenge his sentence on the basis that
he is mentally retarded and ineligg for the death penalty under Atkin its opinion authorizing
him to proceed with a second or successiveaslipetition, the Court identified Petitioner’s Atkins
assertion as his claim. _S@ehoa 485 F.3d at 539 (“He contends he is entitled to proceed on this
new claim for two reasons . . .."); ldt 541 (state conceding Petitioner’'s AtkinRim” satisfies
§ 2244(b)(2)(A));_ld.(Petitioner “entitled to proceed on his Atkiaksim in the district court.”).

Most importantly, the Tenth Circuit stated whemsidering the issue of injecting the merits of a
claim into its authorization inquiry thé&he petitioner’s mental retardationtlse_Atkinsclaim; the
constitutional validity of a petitioner’s capital sentence hinges entirely on that single premise.” Id.
at 544.

Petitioner’s instant claim falls within a narraategory of cases. To review his second or
successive habeas petition as Respondent asseypplying § 2244(b)(2)(A) to each individual
ground for relief, would be unreasonable under thequoral aspects of this case and contrary to
the intentions of the statute and thandate of the Supreme Court in Atkit$ad Petitioner initially
been tried after the decision_in Atkjiee could have raised his ¢tadf mental retardation prior to
or during his criminal trial and each of his propiosis attacking the constitutional validity of his

sentence would be available for appellate and codlateview. Under the procedural circumstances



involved here, the Court sees no justification that review of Petitioner’s Atlkdima should now
be any different.

As the Tenth Circuit identified, and the Stabmceded, Petitioner’s first habeas petition was
denied in 2001. While on appeal from thanial, the Supreme Court decided Atkishstermining
mentally retarded persons are ineligible fa tleath penalty and making its holding retroactively
applicable to cases on collateral review. Petitioeirned to state court to pursue_his Atlilasm
in a post-conviction proceeding, where a trial wadered by the OCCA ondhissue of his mental
retardation. Subsequent to his denial of his Atkitem in state court, Petitioner sought
authorization with the Tenth Circuit to pursuesa@nd or successive habeas claim in this Court for
habeas relief under AtkinsPursuant to 8§ 2244(b)(2)(A), this Court finds that Petitioner’s Atkins
claim satisfies the statute’s requirements taeea with a second or successive habeas petition, as
Atkins was a new rule of constitutional law, previlyusnavailable to Petitioner, made retroactive
by the Supreme Court to cases on collateral revisecordingly, Respondent’s Motion to Dismiss
is denied.

B. THE STANDARD OF REVIEW

Under the Antiterrorism and Effective Dedtknalty Act of 1996 (hereinafter “AEDPA”),
in order to obtain federal habeas relief once & statirt has adjudicated a particular claim on the
merits, Petitioner must demonstrate that the adjudication:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Feddaal, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C.A. § 2254(d)(1-2).



The Supreme Court defined “contrary to” astate court decision that is “substantially

different from the relevant precedaiitthis Court.” _‘Williams v. Taylgr529 U.S. 362, 405 (2000)

(O’Connor, J., concurring and delivering the opiniothef Court). A decision can be “contrary to”
Supreme Court precedent “if the state court applieedhat contradicts the governing law set forth

in [Supreme Court] cases” or “if the state dooonfronts a set of facts that are materially
indistinguishable from a decision of this Coantd nevertheless arrives at a result different from
[Supreme Court] precedent,”_ldt 406. The “unreasonable application” prong comes into play
when “the state court identifies the correct governing legal rule from [Supreme Court] cases but
unreasonably applies it to the facts of the paldicstate prisoner’s case” or “unreasonably extends

a legal principle from [Supren@ourt] precedent to a new context where it should not apply or
unreasonably refuses to extend that principle t@w context where it should apply.” &.407.

The “AEDPA’s purpose [was] to furer the principles of comity, finality and federalism. There is

no doubt Congress intended AEDPA to advance these doctrines.” Williams v., ba2@&r.S. 420,

436 (2000).
C. GROUNDS FOR RELIEF

Ground 1: Burden of Proaf

In his first ground for relief, Petitioner asserts that the Constitution requires the State to prove
the absence of mental retardation beyond a reabodaubt and that the &g violated his Sixth,
Eighth and Fourteenth Amendment rights whenatet the burden on him to prove he is mentally
retarded by a preponderance of the evidencep&talent argues Petitioner brought this issue at the
OCCA under state law and that the substance of the federal claim was not fairly presented to the

state court. Accordingly, Respondent continuas,ifisue is not exhausted, is procedurally barred



from review, and Petitioner has not demonstratedeand prejudice or a miscarriage of justice to
entitle him to habeas review. LastRespondent asserts that under Atkihis is an issue of state
law not cognizable in federal habeas and thatploeess does not require a state to prove that a
defendant is mentally retarded beyond a reasonable doubt.

Petitioner raised a claim of error in the OCCA requesting that the state court review and
overrule its prior decisions regarding the burdepeaysuasion and burden of proof in this type of
case:

Prior to his jury trial on mental retardation, Ochoa asked the trial court to
reverse the order of proof and shift the burden to the State to prove he was not
mentally retarded beyond a reasonable doubt. The trial court denied the motion prior
to voir dire and thereafter instructed fhey that Mr. Ochoa carried the burden of
proving mental retardation by a preponderance of the evidence. In his first claim of
error, Mr. Ochoa asks this Court “to revisit and overrule its prior decisions regarding
the burdens of persuasion and proof in thgges of cases and to hold that the State
bears the burden of persuasion by the beyond a reasonable doubt standard that the
Petitioner is not mentally retarded.”

* % %
This procedure has evolved somewdiate our first effort in Murphybut a constant
in the development of this area of the law in Oklahoma is that the burden of proof in
a mental retardation jury trial shall be upon the petitioner/defendant to prove mental
retardation by a preponderance of the evidence. Mugi§2 OK CR 32, 1 31, 54
P.3d at 568; BlonneP006 OK CR 1, § 3, 127 P.3d at 1139; Lamii#503 OK CR
11,94, 71 P.3d at 32; Bagd04 OK CR 14, 1 8, 87 P.3d at 631-632; My2605
OK CR 22, 1 6, 130 P.3d at 265.

Contrary to Ochoa’s claim, we do rmlieve the principles underlying the
Supreme Court’s decision in_Atkinmequire this Court to overrule our decisions
dealing with the burden andasidard of proof in mental retardation jury trials. To
require the defendant/petitioner to shioyva preponderance of the evidence his or
her mental retardation to establish ineligibility for a sentence of death does not
violate either of Oklahoma'’s constitutional provisions which ensure due process of
law and protect against the infliction ofuel or unusual punishment. See Okla.
Const. art.Il, 88 7, 9.

Further, we are not persuaded to restructure our procedure by the New Jersey
Superior Court’s holding in_State v. Jimen&30 N.J.Super. 1, 880 A.2d 468
(Ct.App.Div.2005), which requires the State to establish the absence of mental
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retardation beyond a reasonable doubt. The holding in Jinteaethe burden
should be on the State toope a defendant’'s mental retardation is based upon that
Court’s interpretation of its own &e Constitution and upon its public policy
grounds. Jimene880 A.2d at 489. Accordingly, @oa’s first proposition of error

is denied.

Ochoa 136 P.3d at 664-65.

This Court need not address Respondemntsestion argument if the issue may be denied
on the merits. 28 U.S.@.2254(b)(2). In Atkinsthe Supreme Court left to the states “the task
of developing appropriate ways to enforce tdonstitutional restriction upon [their] execution of

sentences.” _Atkins536 U.S. at 317 (quoting Ford v. Wainwrigh?7 U.S. 399, 405 (1986)).

Oklahoma determined in the development of itecpdure regarding mental retardation trials that
the burden of proof shall be upon the petitioner/defendant to prove mental retardation by a

preponderance of the evidence. $&gphy v. State54 P.3d 556, 568 (Okla. Crim. App. 2002).

Because the Supreme Court left the developmehisybrocedure to the states, the burdens of proof
and persuasion are matters of state law anchgstizable in federal habeas proceedingsESéslle
V. McGuire 502 U.S. 52 (1991).

Petitioner relies on an overruled New Jersey Calulppeals case in his plea to this Court
to conclude “that the absence of mental retardation is akin to a ‘capital trigger’ that increases the
maximum punishment and must therefore be pr¢oein this case disproved) beyond a reasonable

doubt under Blakely v. Washingtpb42 U.S. 296 (2004).” (Pet. at 12.) Blak&yot applicable

to the instant case. The Supeer@ourt determined in_Blakelthat a sentencing judge’s

determination violated the defendant’s Sixth Amendment right to a trial by jury. Petitioner attempts

2 Petitioner acknowledges that State v. Jime88@ A.2d 468 (N.J. Super. Ct. App. Div. 2005), was
overruled by State v. Jimene308 A.2d 181 (N.J. 2006).
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to support his tenuous argument with language from Blatkedy “‘any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and

proved beyond a reasonable doubt.”dtd301 (quoting Apprendi v. New Jersé$0 U.S. 466, 490

(2000). Mental retardation does not increasedbnalty for a crime. Conversely, pursuant to
Atkins, mental retardation eliminates the death periaitihe possible available sentences for first-
degree murdet.

The Fifth Circuit has held in U.S. v. WebstdP1 F3d 308, 312 (5th €i2005), that the

Constitution does not require the state to disprove the existence of mental retardation beyond a
reasonable doubt. This rationale is consistent thgtSupreme Court’s determination that a state
may presume a defendant to be competentragdire him to carry the burden of proving his
competence by a preponderance of the evidence:

Once a State provides a defendant access to procedures for making a competency

evaluation, however, we perceive no bdsisholding that due process further

requires the State to assume the burdemalicating the defendant’s constitutional

right by persuading the trier of fact that the defendant is competent to stand trial.

Medina v. California505 U.S. 437, 449 (1992).

The OCCA'’s determination need not be awareraven cite to Supreme Court opinions so
long as neither the reasoning nor the result oftae court’s decisions contradicts them. Mitchell
v. Esparza540 U.S. 12 (2003). Petitioner has not dematestithe determination by the state court
was contrary to, or an unreasonable application of, clearly established federal law as determined by
the Supreme Court. 28 U.S.C. § 2254(d)(1).

Ground 2: Relevant Time Period of Mental Retardation

3 Additionally, the issue of whether Petitionemgntally retarded was submitted to a jury.
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In his second ground for relief, Petitionessarts the trial court incorrectly tied the
constitutional prohibition against execution of mentedtyarded persons to the time of the trial and
not to the time of the offense. Respondesponds that the state’s task under Atkiresstablishing
procedures enforcing the restrictions againstdkecution of mentally retarded offenders was
neither contrary to, nor an unreasblesapplication of, clearly estidhed federal law. Additionally,
Respondent asserts that the evidence preserttegltal does not support a finding that Petitioner
was mentally retarded at any time.

The OCCA considered Petitioner’s claim and denied it in theory and on the merits:

In Proposition Two, Ochoa argues that the Supreme Court’s holding in
Atkins prohibits the State from executing agm who was mentally retarded at the
time the crimes wereommitted, not at the time of the jury trial on the issue of
mental retardation. Evidence presented at Ochoa’s jury trial on mental retardation
showed that Ochoa scored higher onliigence tests given in 2003 than on those
given to him in 1995 and 1996. Evidenceoalvas presented which showed Ochoa
had learned to read and write while incaated and suggested his ability to learn to
read and write likely contributed to his more current test performance.

Counsel for Ochoa requested the trial court instruct the jury that it must find
Ochoa was mentally retarded at the time of the offense and the trial court denied the
requested instructions. Ochoa argues tie focus of the Court in Atkingas upon
the moral culpability of the offender at the time of the crime and the relevant
constitutional inquiry is not whether the offender is retarded at the moment, but
rather whether the offender was retarded when the crime occurred. He asks this
Court to vacate the jury’s verdict besaut was rendered upon instructions which
required it to find Ochoa was presently mentally retarded.

Although the Court in Atkindid not specifically define “mental retardation”
for the individual States and left it to tBéates “the task of developing appropriate
ways to enforce the constitutional restriction upon [their] execution of sentences,”
there it referenced two generally accepted clinical definitions. AtkiB8 U.S. at
317, n. 22, 122 S.Ct. at 2250, n. 22. Both definitions require mental retardation to
be present before the age of eighteen (18). Atkié U.S. aB08, n. 3, 318, 122
S.Ct. at 2245, n. 3, 2250 (AAMRfil@tion requires mental retardation to “manifest”
before age eighteen; American Psychiakssociation's definition states the “onset
must occur before” eighteen (18)).

10



We disagree with Ochoa’s description of mental retardation as a “fluid
concept.” While we do not dispute that a mentally retarded person can learn and
develop skills, that ability is limited and the ability to learn and to adaptively
function suggests the individual was likely nntally retarded in the first place but
fell into that borderline range or classifiicen due to environmental or other factors
which affected present ability. The wisseat Ochoa’s trial acknowledged this when
she testified that some people functrapiat a low level due to environment,
education or impoverishment could move “above the level” of mental retardation
classification by increasing his or her abibtte function. That Ochoa may have had
an 1Q score within the rangé 70 to 75 at the time of the crime is relevant but does
not prove mental retardation. “I.Q. teatsne are not determinative of the issue of
mental retardation.” Myer2005 OK CR 22, 1 8, 130 P.3d at 268.

The requisite cognitive and behavioral impairments attendant to mental
retardation, as defined by this Coumt evaluating Eighth Amendment claims,
substantially limits one’s ability to understand and process information, to
communicate, to learn from experiencerostakes, to engage in logical reasoning,
to control impulses, and to understand #eections of others. We do not dispute the
fact that a mentally retarded perscem learn. However, a person who can learn
beyond the accepted clinical definitions ofntad retardation does not fall within the
definition of those persons who may aveiecution due to mental retardation. The
evidence presented at Ochoa’s mental retardation jury trial showed he does not
function at a significantly sub-average intellectual level that substantially limits his
ability to understand and process information, to communicate, to learn from his
mistakes, to engage in logical reasontog;ontrol impulses, and to understand the
reaction of others. The jury was properigtructed it must find Ochoa “is” mentally
retarded, as opposed to finding that he “wasntally retarded at the time of the
crime.

Ochog 136 P.3d at 665-66.

Petitioner asserts that Atkissipports his theory because of language outlining one of the
reasons for prohibiting the execution of mentaedtiarded persons: “Becausktheir disabilities in
areas of reasoning, judgment, and control of ihgiulses, however, they do not act with the level
of moral culpability that characterizes the mestious adult criminal conduct. Moreover, their
impairments can jeopardize the reliability andrfass of capital proceedings against mentally
retarded defendants.” Atkin§36 U.S. at 306-07. Petitioner centls this language directs the

inquiry not to whether the offenderrnstarded at the moment, but rather whether heretasded
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at the time the crime took plate.

What is absent from Petitionegsgument, however, is thatetlsupreme Court left to the
states the task of defining and déditehing procedures to enforce Atkimenstitutional restrictions
against the execution of mentally retarded persons. The state of Oklahoma established criteria in
accordance with the definitions referred to bg Bupreme Court for the evaluation of mental
retardation. As part of those procedures and criteria, Oklahoma determined the proper inquiry is
whether the petitioner/defendantmentally retarded. Petitioner has failed to demonstrate that the
determination by the OCCA was contrary to, ouareasonable application of, clearly established
federal law as determined by the Supreme Court. 28 U.S.C. § 2254 (b)(1).

Even if the inquiry was to be focused o time of the criminal act, Petitioner’s claim
would still fail. Only one witness testified at themted retardation trial Dr. Hall, expert for the
Petitioner, testified that Petitioner was not mentally retarded at the time of the trial. (Tr., Vol. II, p.
292) Although Dr. Hall testified on direct examiima regarding limitations in Petitioner’s testing
due to inability to speak and write English and inadequate schooling, she ultimately stated that she
could not say it was more probable than not that&e mentally retarded at the time of the crime:

Q. Soyou’re clearly not telling this jurydhit’'s more probably true than not that

he was mentally - - or was mentally retedd He’s not today. Can you say it is more

probably true than not that he ever was?

A. | cannot say that.

(Tr., Vol. II, p. 293)

Petitioner has failed to demonstrate the statetts determination was contrary to, or an

* Petitioner ignores, however, other referencethbySupreme Court to mental retardation in the
present tense: Testimony was presented that Atkinsneatally retarded at the time of the trial. 4t1.308;
and, ‘Mental retardatiorrefers to substantial limitations in presémctioning.” Id.at 309 n.3 (underlining
added).

12



unreasonable application of, clearly established federal law as determined by the Supreme Court.
28 U.S.C. § 2254(d)(1)Nor has Petitioner demonstrated the jury’s determination and the state
court’s factual determination that he is or wasmentally retarded resulted in a decision that was
based on an unreasonable determination of theifalight of the evidence presented in the State
court proceeding. 28 U.S.C. § 2254(d)(2).

Ground 3: Fundamental Fairness of Trial

In his third ground for relief, Petitioner claimis mental retardation trial was fundamentally
unfair when statements and evidence of prior criminal convictions were introduced, and when he
was “forced” to trial wearing his counjgtl orange coveralls and a “shock sleeveRespondent
responds that petitioner has failed to demonstrate the state court determination was contrary to
clearly established federal law or an unreasorgdtiermination of the facts. 28 U.S.C. § 2254(d).

Petitioner raised these issues in the OCCAvaasi denied relief. As to the jury receiving
information that Petitioner was in custody and thattrial involved a criminal matter, the OCCA
determined:

The jury’s knowledge that Ochoa wasurstody, that he had previously been

convicted, and that the proceeding was rel&ea criminal matter was not violative

of Lambert v. State2003 OK CR 11, 71 P.3d 30. While evidence relating to his

criminal conviction and sentence of deatle not relevant to the proceeding, the

jury’s knowledge that the proceeding wdated to a criminal matter and that Ochoa

was in custody and had been convicted of a crime does not create the prejudicial

effect Lambertsought to avoid. Ochoa’s counsel was not ineffective for not

objecting to the trial court’'s and the prosecutor’s remarks informing the jury that
Ochoa had been convicted of a crime and/or that this was a criminal related matter.

Ochoa 136 P.3d at 667.

> Regarding information that the trial involved a criminal case, Petitioner also makes a cursory
allegation that “[t]o the extent that trial counsel fdite object and/or injected such information also, Ochoa
received ineffective assistance of counsel.” (Pet. at 21 n. 3)

13



Atkins left to the states the task of developapgpropriate ways to enforce the constitutional

restriction against execution of the mentally retarded. Atki&6 U.S. at 317. In Lambert v. State

71 P.3d 70 (Okla. Crim. App. 2003), the OCCA deiagd that only evidence pertaining to mental
retardation issues were appropriate on remandedhimetdrdation trials. “The jury should not hear
evidence of the crimes for which Lambert waswicted, unless particular facts of the case are
relevant to the issue of mental retardatiomy Auch evidence should be narrowly confined to that
issue.” Id.at 31.

As Petitioner identifies, the jury was informtbat he was in custody and had been convicted
of a crime, and because of tifi@att would be escorted by the Sheriff's Deputy. No evidence of the
facts pertaining to his crimes was expresseddqguity. As expressed by the OCCA, informing the
jury Petitioner had previously been convicteédafime and was currently in custody does not rise
to the level of the prejudicial ef€t sought to be avoided by Lambeévtore importantly, Petitioner
has not demonstrated the OCCA'’s determinatiohiaoatrary to, or an unreasonable application of,
clearly established federal law.

Regarding the orange jail coveralls and the shock sleeve, the OCCA summarized the
following which transpired prior to trial:

In his third claim of error, Ochoa camtds the trial was fundamentally unfair
because the jury learned of Ochoa’s prior convictions and because the jury saw
Ochoa wearing orange jail overalls andladk sleeve.” The record reflects Ochoa
chose not to dress out; and, following coulsselquest that the trial court admonish
him not to act inappropriately during the trial, Ochoa responded to the trial court’s
admonishments with obvious upset. After the trial court advised Ochoa he would be
removed from the court room if he wecebe disruptive, Ochoa responded that he
was “being railroaded anyway, so it didn’t matter to” him. At this point the trial
court asked the deputy to put on “the sleeve,” noting that “it may ensure that he
won’t behave inappropriately.” After the deputy left with Ochoa, the trial court

stated, “I've observed them with that drhey don’t seem to be a problem.” When
Ochoa returned to the court room, courssetl Ochoa wanted to make a record on

14



“the sleeve.” The trial court asked, “bbjects to it?” Upon counsel’'s affirmative
response, the trial court stated, “he was going to cause a problem, now he’s not.”

Ochoa 136 P.3d at 666-67.
The OCCA determined it was not error for Petitioner to be dressed in “jail-orange™:

It is error to compel an accused to appear before a jury in prison clothing where a
timely request has been made for civilian clothing. Rhinehart v., 3886 OK CR

16, 1 8, 609 P.2d 781, 783. However here, the record shows Ochoa’s decision to
appear before the jury in jail dress was his own. He was compelled by no one but
himself. We find no Foteenth Amendment violath where Ochoa himself made

the decision to appear in jail dress and no request for civilian clothing appears in the
record._Estelle v. William2125 U.S. 501, 512-513, 96 S.Ct. 1691, 1697, 48 L.Ed.2d
126 (1976).

Id. at 667.

In Estelle v. Williams425 U.S. 501 (1976), the Supreme Court held that although the state

cannot, consistent with the Fourteenth Amendment, compel an accused to stand trial before a jury
dressed in prison clothes, the failure to make an objection to the court is sufficient to negate the
presence of compulsion necessary to establish a constitutional violatian51®-13. The Court

found in_Estellehat there was nothing in the recordviarrant a conclusion that the defendant was

compelled to stand trial in prison clothes, reedrthe judgment of theddrt of Appeals granting
relief, and remanded for further proceeding consistent with its determination. Id.

Here, itis evident that the trial court did woimpel Petitioner to wear the jail-orange prison
clothes. Not only was he not compelled, buitPaer himself made thdecision regarding the
clothing he wore at the trial. Prior to triadchthe presence of the jupanel, the following record

was made to the court by Petitioner’s counsel:

¢ Petitioner's own choice to wear the orange gaWeralls also informed the jury, prior to any
comments by the court or the attorneys, that he was in custody.
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THE COURT: Okay. Do you want toake a record? You want to start
with the jail uniform?

MS. BAIER: Yes, Your Honor. We’re on the record. Mr. Ochoa has
chosen not to dress out and he’s imge | don’t believe he’s cuffed, but | believe
he’s in his jail uniform and he choosesltnso. He would also like to make a record
about me, | believe.

(Tr., Vol. I, p. 12))

In Estelle the Supreme Court stated that makandefendant appear in prison garb poses
such a threat to the fairness of the fact findingess that it must be justified by an essential state
policy. 1d. at 503, 505. Here, however, there is no evidence to demonstrate Petitioner was “forced
to trial in county jail orange coveralls” as h&sarts in his Petition. Conversely, he chose to wear
the prison garb. Petitioner has failed to demasthe determination of the OCCA was contrary
to, or an unreasonable application of, clearlyldstaed federal law as determined by the Supreme
Court.

Petitioner additionally asserts that the fact he was forced to wear a “shock sleeve” rendered
his trial fundamentally unfair. Prior to the starbéf trial, and out of thpresence of the jury panel,
the following discussion transpired:

MS. BAIER: I'm not sure if Mr. Ochoa has been advised, but | believe it
would be appropriate for the Court @mvise Mr. Ochoa that if there’s any
interruptions that - - what the consequences of that would be.

THE COURT: [I'll bet you know, donyou? Mr. Ochoa, do you understand
you don’t want to do something stupid tiyatu won’t be here? Do you understand
that? You won't be at the trial?

THE DEFENDANT: You can leave me upstairs, if you want.

THE COURT: Pardon me?

THE DEFENDANT: You can leave me upstairs, if you want.

THE COURT: That's up to you. You can do that, but if you get disruptive,
you're going to be upstairs.

THE DEFENDANT: This is a railroad anyways.

THE COURT: Pardon me?

THE DEFENDANT: Doesn’'t matter tme. I'm being railroaded anyway,
so it doesn’t matter to me.
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THE COURT: Well, you have aright to be here. And if you decide that you
don’t want to, you're going to have to waive that affirmatively and on the record.

THE DEFENDANT: I'm not waiving anything.

THE COURT: Okay. Then have a is [sic] seat over there.

MS. BAIER: Thank you, Judge.

THE COURT: Do you have the sleeve?

DEPUTY MCCORD: | can put it on.

THE COURT: Wouldn't be a bad idea, just in case.

DEPUTY MCCORD: Do yo want me to go do it now?

THE COURT: Yeah, if he’s going to do - - if he wants to act up. It may
ensure that he won’t behave inappropriately.

(Whereupon, Deputy McCord exits the courtroom with the defendant).

THE COURT: [I've observed them with that on. They don’'t seem to be a
problem.

* % %

MS. BAIER: Apparently he wants to make a record on the sleeve.

THE COURT: He what?

MS. BAIER: He wants to make a record on the sleeve.

THE COURT: Make it. He objects to it?

MS. BAIER: Uh-huh.

THE COURT: He was going to cause a problem, now he’s not.

(Tr., Vol. I, pp. 14-16.)
Later, Petitioner made a record with the trial court of his objection to the shock sleeve:

MS. BAIER: And, Judge, Mr. Ochoaowld like to speak with you about the
sleeve on the record.

THE COURT: Go ahead, sir.

THE DEFENDANT: | haven't done or shanything to warrant this. |
mean, why are you putting it on my arm?

THE COURT: Because you had tdits. Rhone that you were going to be
disruptive and - -

THE DEFENDANT: | have sit [sic] oveahere, respected the Court. Like
| said, | haven't said anything. | haven't disrupted the process.

THE COURT: You have not andgirably will not with that arm on, with
the sleeve on, and that’s the purpose so that you can sit here and listen to the case
without influencing the jury againgbu, you know. Anything you do is just going
to be against you with these people.

THE DEFENDANT: | mean you have this contraption on my arm.

THE COURT: |It's just a black, unanked sleeve. It just says, don't do
something stupid.

THE DEFENDANT: Like blackmail.

THE COURT: No, like insurance, precautionary, okay? We’ll be in recess
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until 1:30.
THE DEFENDANT: No way you're goingp get it off through the process?
THE COURT: Well, let's see how you do. You seem prone to do
something, you know. | don’t know.
THE DEFENDANT: Like | said, | haven’t done or said anything.
THE COURT: And that's why it's on, so you don’t, okay?

(Tr., Vol. I, pp. 54-55.)
Petitioner raised this issue with the OCCA. The court began its analysis stating:

Ochoa’s presence before the jury in the shock sleeve is a more difficult
matter. The record does not show Ochoa’s counsel objected to the use of such
restraint, however Ochoa himself repetenbjected to its use. The Fifth and
Fourteenth Amendments prohibit the use of physical restraints visible to a jury
absent a trial court determination, in themxse of its discretion, that the restraints
are justified by a state interestesjfic to a particular trial. De¢lb44 U.S. at 629,

125 S.Ct. at 2012. The Supreme Court extended this legal principle beyond
guilt/innocence proceedings and reversed ehdasattence reached by a jury in atrial
where a defendant was shackled withitegs, handcuffs, and a belly chain during
the penalty stage of trial. ldt 2014.

Ochoa 136 P.2d at 667-68.

Petitioner relies on Deck v. Missoufid4 U.S. 622 (2005), to suppbis assertion that he

was prejudiced by the combination of wearing theck sleeve, being dressed in jail clothes, and
having the jury informed that he had been found guilty of a crime and was currently incarcerated.
In Deck the Supreme Court held that the Due Psecgause prohibits the routine use of physical
restraints visible to the jury during both the guilt phase and penalty phase of a capital ati6B3%5d.

The Court based its decision on three fundamentadipte: (1) the defendant is presumed innocent;

(2) the defendant must have access to counsel; and, (3) the court must seek to maintain a judicial

process that is a dignified process.dtl630-32.

" There is no indication in the record of wint Petitioner wore the shock sleeve and/or the jail-
orange coveralls the second day of trial. There isralfiting in the record to indicate that the shock sleeve
was ever activated during the trial.
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After a thorough analysis under both state and federal law, the OCCA determined:

Here the record does not show the ggleeve was visible to the jury. Even
if it were visible, we doubt the juryability to see the shock sleeve was any more
prejudicial to Ochoa than was the faleat the jury saw Ochoa wearing his jail
clothing and Ochoa himself made the dem to dress out in jail clothing. Ochoa
does not claim the shock sleeve preventedftom physically or mentally assisting
his counsel at the mental retardation hagriWhile this Court finds the trial court
erred and abused its discretion by ondgi©choa to wear the shock sleeve, Ochoa
has not proven this error had a substantial influence on the outcome of the
proceeding and has not shown prejudice €5geU.S. v. McKissick204 F.3d 1282,
1299 (10th Cir.2000)(court will not presummeejudice where there was no evidence
jurors noticed the stun belt).

Ochoa 136 P.3d at 670.

The OCCA'’s determination of harmless em@s neither contrary to, nor an unreasonable
application of, clearly established federal law as determined by the Supreme Court. In Brecht v.
Abrahamson507 U.S. 619 (1993), the Supreme Court teddla petitioner is entitled to relief only
if an error had a “substantial and injurious effect or influence in determining the jury’s verdict.” Id.

at 623 (quoting Kotteakos v. United Statg®8 U.S. 750. 776 (1946)Although the OCCA found

that the trial court’s use of the shock sleeve wor and an abuse of discretion, Petitioner has not
shown the error had a substantial and injuriotecétin the verdict. Petitioner did not demonstrate,
nor does the record reflect, that the shock sleasvisible to the jury, that it hindered his ability
to communicate with his attorney, or that\was prejudiced by wearing it. Further, the only
evidence and testimony presented at trial wasReationer was not mentally retarded at the time
of the trial, and that the expert could not stateas more probable than not that he was mentally
retarded at the time of the crime.

Petitioner asserts in footnote 3 of his Petition that he received ineffective assistance of

counsel when his attorney failed to object to anuhjected information regarding Petitioner having
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been convicted of a crime. The Supreme €aget forth the proper standard for determining

ineffective assistance of counsel in Strickland v. Washingt6é U.S. 668 (1984).

In Strickland the Supreme Court held that “[a] convicted defendant’s claim that
counsel’s assistance was so defective asdoire reversal of a conviction or death
sentence has two components.” 466 @&t%87, 104 S.Ct. 2052. “First,” the Court
noted, “the defendant must show that counsel’s performance was deficient.” Id.
“This requires showing that counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.” Id.
“Second,” the Court noted, “the defendantstrehow that the deficient performance
prejudiced the defense.” ItiThis requires showing that counsel’s errors were so
serious as to deprive the defendant of a fair trial, a trial whose result is reliable.” 1d.
“Unless a defendant makes both showings,” the Court held, “it cannot be said that
the conviction or death sentence resultedife breakdown in the adversary process
that renders the result unreliable.” Id.

Gilson v. Sirmons520 F.3d 1196, 1245 (ir. 2008). The OCCA determined that Petitioner’s

counsel was not ineffective for not objecting to the trial court’'s and the prosecutor’s remarks
informing the jury that he had been convicte@ afime and that the mental retardation trial was a

criminally related matter. Ochp&36 P.3d at 667.

Petitioner has not demonstrated that his counpel®rmance was deficient or that he was
prejudiced by such performancehe OCCA found no error in informing the jury that the trial was
related to a criminal matter. Further, no prejudice can be shown due to the fact that the only
testimony and evidence presented was Petitiorexpert’s opinion that he was not mentally
retarded and that she could not state more proltabiynot that he was mentally retarded at the
time of the crime. Accordingly, Petitioner’s third ground for relief is denied in its entirety.

Ground 4: Cumulative errar

In his final ground for relief, Petitioner claims collective consideration of the individual
errors in his trial demonstrates that their clative effect was not harmless and rendered his trial

fundamentally unfair. He sets forth the followiag trial error: (1) he was branded a convicted,
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currently incarcerated felon in frootthe jury; (2) he was “forced” to wear orange jail coveralls and
a shock sleeve; (3) he was deniiked right to present live witsses on his own behalf; (4) he was
improperly saddled with the bundef proof; and, (5) he facejury deciding a constitutionally
irrelevant question regarding his current merggdrdation as opposed to his mental condition at
the time of the crime. (Pet. at 25-26.)

The OCCA denied Petitioner's cumulativeae assertion on his second post-conviction
application: “The single error identified in this appeal did not render Ochoa’s trial fundamentally
unfair or deprive him of due process. Where only one error is identified and it does not warrant
relief, there can be no error by accumulation. Hope v. St887 OK CR 24, 1 12, 732 P.2d 905,
908.” Ochoa 136 P.3d at 670.

Cumulative error analysis focuses on harmlessr€reffect on the jty’s verdict and the
fairness of the trial:

A cumulative-error analysis merely aggregates all the errors that individually

have been found to be harmless, and tbeeafot reversible, and it analyzes whether

their cumulative effect on the outcome of thial is such that collectively they can

no longer be determined to be harmlébdess an aggregate harmless determination

can be made, collective error will mandatearsal, just as surely as will individual

error that cannot be considered harmless.

Darks v. Mullin 327 F.3d 10011018 (10th Cir. 2003)(quoting United States v. Riy&0 F.2d

1462, 1477 (10th Cir. 1990))Only actual errors are to be considered in determining whether a
defendant’s right to a fafrial was violated. Le v. Mullin311 F.3d 1002, 1123 (10th Cir. 2002); see
also_Rivera900 F.2d at 1470-71 (“[A] cumulative error ayss should evaluate only the effect of
matters determined to be error, not the cumulative effect of non-errors.”).

In the instant case, and as determined by th€A only the fact that the trial court required

Petitioner to wear a shock sleeve during trial was considered error. That error was found to be

21



harmless both by the OCCA and this Coukccordingly, there is no cumulative error and
Petitioner’s fourth ground for relief is denied.
IV.  Conclusion

After a complete review of thigial transcripts of the mentaétardation trial, the mental
retardation trial record, briefs filed by Petitioner and Respondent, and the applicable law, the Court
finds that Respondent’s Motion to Dismiss (Dkio. 13) is DENIED. The Court further finds
Petitioner’s request for relief in Hiretition For a Writ of Habeas Corpy®kt. No. 1) to be without
merit. ACCORDINGLY, habeas relief on all groundsD&NIED. A judgment will enter
accordingly.

IT IS SO ORDERED this 10th day of March, 2010.

" Ll A fpase £

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE
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