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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA
KEESHALOY S. THOMPSON, )
Plaintiff,

VS. No. CIV-07-1019-D

N N N N N

SURBEC ENVIRONMENTAL, L.L.C., )

Defendant. ))
ORDER

Before the Court is the Defendant’s Motiom 8ummary Judgment [Doc. No. 28]. Plaintiff
timely responded, and Defendant filed a reply.
Background:

Plaintiff brings this action against her former employer, Surbec Environmental, L.L.C.
(“Surbec”), alleging that her termination from employment was motivated by unlawful
discrimination. Specifically, she asserts claim$)ajender discrimination wmolation of Title VII
of the Civil Rights Act of 1964, 42 U.S.C. § 2008eseq(“Title VII"); 2) race and national origin
discrimination in violation of Title VIl and 42 8.C. § 1981, and 3) retalian for having exercised
rights protected by Title VIl and § 1981.

Surbec denies these allegations, stating Plaintiff was terminated for legitimate, non-
discriminatory reasons. It seeks judgmentatinclaims asserted, arguing that the undisputed

material facts in the record establish thatriiiicannot satisfy her bden of proof on any claim.

Summary judgment standards:

Summary judgment is proper where the undisputed material facts establish that a party is

entitled to judgment as a mattdlaw. Fed.R.Civ.P. 56(cEelotex Corp. v. Catretd77 U.S. 317,
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323 (1986). A material fact is one which may affect the outcome of the suit under the governing
law. Anderson v. Liberty Lobby, Ine77 U.S. 242, 247-48 (1986). dispute a material fact, the
non-moving party must offer more than a “mer@tiéa” of evidence; theevidence must be such
that “a reasonable jury could return a vetrtior the party opposing summary judgmend. The
facts and reasonable inferences therefrom must be viewed in the light most favorable to the non-
moving party. MacKenzie v. City & County of Denveil4 F.3d 1266, 1273 (1ir. 2005).

If the undisputed facts establish that a glHfinannot prove an essential element of a cause
of action, the defendant is entitledjtmigment on that cause of actio@elotex 477 U.S. at 322.
However, a defendant need not disprove thenptéis claim; it must only point to “a lack of
evidence” on an essential elemedtdler v. Wal-Mart Stores, Inc144 F.3d 664, 671 (YCCir.
1998). The burden then shifts tloe plaintiff to go beyond the pleadings and present facts,
admissible in evidence, from which a rational tagfact could find for her; conclusory arguments
are insufficient, as the facts must be suppbtig admissible evidence reflected in affidavits,
deposition transcripts, or specific exhibits iqpamated in the parties’ summary judgment briefs.
Ford v. West222 F. 3d 767, 774 (YCCir. 2000);Adler, 144 F.3d at 671-72. i& not the court’s
responsibility to attempt to find evidence which could support a plaintiff's positoat 672.
Application:

It is not disputed that Plaintiff, a black female a citizen of Jamaica and a legal permanent
resident of the United States; she holds a Bachelor of Science degree from Oklahoma Baptist
University and a Master of Science degree frontthigersity of Oklahoma. The parties also agree
that, at all times relevant tBlaintiff's allegations, Surbec was engaged in the business of

remediating spills and leaks of petroleum prodargithrough the injection of chemicals, known as



surfactants, into the soil; the surfactants adherthe petroleum products, which can then be
extracted. As part of its business, Surbec analyzed soil samples in its laboratory; information
derived from the analyses was used to deterthm@roper remediation. &htiff does not dispute
that Surbec lab personnel were expected to kaaitlaspects of lab work, including coordination
with the field staff, running samples, and cleanup the work site at the end of the business day
or when a lull in activities occurred.

The parties agree that, in October 2005, Plings hired as a laboratory analyst for Surbec
at an annual salary of $50,000.00. Plaintiff codge and Surbec does not dispute, that the position
advertisement described the job opening as laboratory director. However, it is not disputed that,
when Plaintiff was hired, she knew the positiodabbratory director was held by Michiya Suzuki,
a male citizen of Japan, who had held that posfoofour years. Platiff does not dispute that,
at the time she was hired, Mr. Suzuki was iarge of all lab work and maintenance, and he
performed almost all of thebavork; his salary was $50,000.00, thensasalary paid to Plaintiff.

It is also not disputed that, at the time Rti#i was hired, Surbec planned to transfer Mr. Suzuki

to an engineering position, and Surbec sought an additional lab employee who was qualified to
ultimately take over all lab responsibilities perfodr®y Mr. Suzuki. Affidavit of Surbec former
Operations Manager Courtney Brackin, Surbec EEKBrackin affidavit”); Affidavit of Surbec
former Director of Surfactant Technology BoerJiShiau, submitted as Surbec Ex. 2 (“Shiau
affidavit”).

It is also not disputed that, at the timaiRtiff was hired, Surbelsad previously employed
Tzu-Ping Hsu, a male citizen of Taiwan, who was employed in a part-time lab position while

completing work on his second Masters DegrederAfe received that degree, Surbec placed him



in a full-time position aa $40,000.00 annuaalary, which was $10,000.00 less than Plaintiff’s
salary.

It is not disputed that the position for which Plaintiff applied was described as requiring a
time commitment of 45 to 50 hours per week; Plaintiff does not dispute that she told Surbec she
could devote that amount of time to the jobccérding to the undisputed evidence, Plaintiff was
told that, if she demonstrated the ability to parfdine lab work as well as direct the supervision of
the lab, she would ultimately take over the resjimiitges of lab operation when Mr. Suzuki moved
to an engineering position.

According to the undisputed evidence beforeGbart, Plaintiff did notomplain about her
job title, salary, or job responsibilities at the time she was hired, nor did she indicate any complaint
aboutrace, gender, or national origin discrimm@aturing the interview driring process. Brackin
affidavit, 11 10-11; Shiau affidavit, 1§ 10-11. Plaintiff alleges only that she made a complaint to
Dr. Shiau that Dr. Zhixun Lin had referred to her as an “unmarried black woman” who had “no
business running the lab.” Ri#ff does not dispute that Ditin was not hired until July 18, 2006,
eight months after Plaintiff begavork. There is no evidence in the record that Plaintiff voiced any
complaint regarding her job title or salary ay@&ime during her employment; in fact, Plaintiff does
not allege she made such complaints.

The evidence in the record reflects that, soon after her employment, Plaintiff was counseled
about her tardiness and attendance; she received a written reprimand. July 27, 2006 termination
letter from Brackin to Plaintiff, Surbec Exhibit 3T¢rmination letter”). Inthe Termination Letter,
Brackin cited the prior written reprimand notingetle problems; the letter also noted Plaintiff's

continuing absenteeism and tardiness after the reprimdnd.



The parties agree that Mr. Suzuki voluntarily terminated his employment with Surbec and
that, beginning on or about Decken 1, 2005, Plaintiff was responsible for the lab’s operation.
Shiau affidavit, § 13. Dr. Shiau was her su®r; he had been employed by Surbec since 1999.
According to Dr. Shiau, the lab operatioreithed in productivity after Plaintiff took over its
operation, and he believed Plaintiff was mgvidifficulty handling the responsibilities of lab
operations. Shiau affidavit, { 16.

Plaintiff does not dispute that, in June 200@, sfas asked to meet with Dr. Shiau and Mary
O’Kelley, Surbec’s Director of Marketing and I8s, to discuss what Dr. Shiau regarded as
significant lab performance problerand Plaintiff's job performare. Plaintiff does not deny that
Dr. Shiau and Ms. O’Kelley discussed their cems about Plaintiff's performance and her poor
attendance. Plaintiff denies that she concestiedhad failed to be timely and completely accurate
in her work; however, the record reflects she adshitstold them the work load was too heavy for
her to complete on her own, and she was haviffgulty and needed assistance. Plaintiff's
responses to requests for admissions, submitted as Plaintiff's Exhibit 2.

Plaintiff does not dispute that, after hen@ 2006 conference with Ms. O’Kelley and Dr.
Shiau, Dr. Shiau attended an industry conferemt®re he met Dr. Zhixum Lin. Dr. Lin is a
Chinese citizen with more than 20 years experience in lab work, including experience as a lab
director. Upon his return from the confereride, Shiau recommended thatirbec invite Dr. Lin
to interview for the Surbec lab director positioBurbec agreed and, after interviewing Dr. Lin,
offered him the position. Itis not disputed tBatLin began work as Surbec’s lab director on July
18, 2006 at an annual salary of $52,000.00.

Plaintiff does not dispute that Dr. Shiau, hepervisor, directed her to assist Dr. Lin in



becoming familiar with Surbec’s lab operations, pguent, software and protocols. She was also
asked to conduct a tour of the lab and show Dr. Lin how she processed samples and ran the lab.
According to the Dr. Shiau and Ms. Brackin, Pl@imefused to follow Dr. Shiau’s instructions;
Plaintiff denies this. Dr. Shiau and Ms. Brackiscastate that Plaintiff failed to follow Dr. Lin’s
directions regarding lab operations and that she dngiik him; Dr. Shiau also determined Plaintiff
had changed lab protocol so that some fddegulations were no longer being followed. Shiau
affidavit at 1 21, 22. Plaintiff also denies thetatements. Instead, she contends that Dr. Lin
resented her and referred to her as an “unetbiack female” who had “no business running the
lab.” Complaint [Doc. No. 1].

In his sworn affidavit, Dr. Shiau states th&ton after she was emgkd, Plaintiff engaged
in arguments with Mr. Suzuki regarding Plafifiwork assignments and the operation of the lab.
Shiau affidavit, 1 12; Brackin affidavit, I 12n one occasion, Ms. O’Kelley, who worked in an
office adjacentto the lab, reported that she heam tirguing and left her work station to intervene.
Brackin affidavit, { 12. Platiff denies that she argued with Mr. Suzuki; however, she does not
dispute that Surbec attempted “to work out the differences between Plaintiff and Mr. Suzuki.”
Brackin Affidavit at § 12; Shiau Affidavit & 12; Surbec statement of undisputed fact No. 18;
Plaintiff's response to Surbec’s statement of undisputed facts.

As indicated herein, it is not disputedthPlaintiff was counseled on June 23, 2006 about
concerns regarding her job performance andliffeculties in handling the lab operation; she does

not dispute that, during the meeting, she told Diasand Ms. O’Kelley that the workload was too

Although Plaintiff denies Surbec’s statement of updisd fact No. 17, which describes the arguments
between Plaintiff and Mr. Suzuki, she does not denyatestent of undisputed fact No. 18, which states Surbec
attempted to “work out” the differences between them.
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great. The evidence in the record also refldtés she indicated during that meeting that her
expertise was in report review rather than labkwduly 27, 2006 termination letter, Surbec Exhibit
3. Although Plaintiff does not deny that theeting took place and Dr. Shiau and Ms. O’Kelley
expressed the stated concerns, she denies admitticigiaees in her work or her attendance. She
admits, however, that she told them the workload was too great.

Plaintiff was terminated on July 27, 2006. Trermination Letter sets out the reasons as
including her continuing attendance and tardiness problems, her job performance, and her
insubordination. Surbec Exhibit 3. The concerbsut insubordination were based on her failure
to follow Dr. Shiau’s directions to provide Dr.rLwith a tour of the lab and inform him of its
operations as well as her failure to perform lab work assigned by Dr. Lin. Surbec Exhibit 3. Surbec
also cited a specific incident in which Plaintiffused to provide Dr. Lin with requested information
regarding the operation of an item of equipmedit.

The evidence establishes that Ms. Brackinndshiau met with Plaintiff to explain the
reasons for her termination. According to thesime indicated that she was already looking for
another job. Brackin affidavit, 2B; Shiau affidavit,  25. Plaiff denies making that statement.
However, it is undisputed that she did not indicate to them that she believed she had been
discriminated against in any manner during her employment with Surbec.

According to the undisputed evidence, the decision to terminate Plaintiff was made by
Surbec after Ms. Brackin, Ms. O’Kelley, Dr. Shjaand Dr. Lin met on July 26, 2006 to discuss
Plaintiff's performance problems and her insubordinatitbey decided that Plaintiff should be
terminated for poor performance, poor attendance, and insubordination. Brackin Affidavit, 11 26,

27. Ms. Brackin then contacted Marshall Bracl$urbec’'s General Manager, who approved the



decision to terminateld.  40.

Itis also undisputed that, at the time of Rii’'s termination, Surbec’s work force included
five female employees and seventeen male erapkyyat least two females, Brackin and O’Kelley,
held management positions. Brackin affidavit, { 29. It is apparent from the record that Surbec’s
employees included individuals of varying nationajimis and races. Plaifftalso does not dispute
the fact that, as of November 1, 2008, Surbec had no employees on its payroll.

Following her termination, Plaintiff fled a Charge of Discrimination with the Equal
Employment Opportunity Commission, allegingaimination based on race, sex, and national
origin as well as retaliatiorBeeAmended Charge of Discriminati§ma copy of which is submitted
as Plaintiff's Exhibit 1.

Standard of proof:

Plaintiff's claims of discrimination and retaliation under Title VIl are governed by the
burden-shifting analysis d¥icDonnell Douglas Corp. v. Greed11 U.S. 792, 802-04 (1973).
Young v. Dillon Companie468 F.3d 1243, 1249 (1CCir. 2006). Her § 1981 claims are also
governed by that analysikendrick v. Penske Transportation Servs.,,I820 F.3d 1220, 1225
(10" Cir. 2000). According to this analgsPlaintiff must initially establish prima faciecase of
discrimination/retaliation based on her status; & dbes so, the burden shifts to Surbec to present
a justifiable, non-discriminatory reason for its condudt. If Surbec presents such a reason, then
the burden of proof shifts back to Plaintifthav must show that the proffered justification for
Surbec’s action is a mere pretextdmlawful employment discriminatiodMcDonnell Douglas411

U.S. at 804.

*The original Charge of Discrimination is riatluded in the record before the Court.
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Discriminatory discharge claim:

Pursuant to Title VII, it is unlawful for aamployer to discharge any individual because of
that individual’s “race, color...sex, or nationaigin.” 42 U. S. C. § 2000e-2(a)(1). Section 1981
also prohibits a discriminatory discharge basedage, and the elements required to prove such a
claim are the same as under Title V@arney v. City and County of Deny8&84 F.3d 1269, 1273
(10" Cir. 2008). To establish@ima faciecase of discriminatory discharge based on race, sex or
national origin, Plaintiff must shotiat (1) she belongs to a peoted class; (2) she was qualified
for her job; (3) despite her qualifications, sheswléscharged; and (4) the job was not eliminated
after her dischargeZamora v. Elite Logistics, Inc478 F. 3d 1160, 1171 n. 5 {1Qir. 2007) (citing
English v. Colorado Dept. of Correction248 F. 3d 1002, 1008 (Cir. 2001)). A plaintiff's
prima facieburden in a discriminatory discharge claim is described as “light,” and “only the most
baseless of claims fails to satisfy iZzamorg 478 F. 3d at 1171.

Because Plaintiff is a black femaleJafmaican birth, the initial element of lpgima facie
burden is met because she is a member of protected classes based on race, gender and national
origin. Although Surbec contends she was terreshaecause of her pgob performance, it does
not dispute that she had the necessary job quaidfitsafor the position of lab analyst when she was
hired.

It is also not disputed that Plaintiff's @oyment was terminated. Therefore, the third
element of heprima facieburden is also satisfied. Whether her position remained open at the time
of her termination is not clear from the recondwever, Plaintiff alleges she was replaced, and
Surbec does not argue that her position was eliegngbon her termination. Construing the factual

inferences in her favor, the Court will, for purpe®f the summary judgment motion, infer that she



was replaced. Accordingly, the Court will consider phiena facieburden satisfied for purposes
of the motion.

Accordingly, the burden shift® Surbec to articulate a non-discriminatory reason for its
decision to terminate Plaintiff. The burdenestablishing a legitimate, nondiscriminatory reason
for its employment action is “exceedingly lightMlontes v. Vail Clinic, In¢497 F. 3d 1160, 1173
(10" Cir. 2007). Once a defendant fieps such a reason, the Plaintiff must show “there is a genuine
issue of material fact regarding whether the ...justification was pretextighl(¢iting Young v.
Dillon Companies, Ing468 F. 3d 1243, 1249 (1@ir. 2006)). To show that the proffered reason
is a mere pretext for discrimination, the plaintiffshahow that the reason is “so incoherent, wealk,
inconsistent, or contradictory that a ratioradtfinder could conclude the reasons were unworthy
of belief.” Id. (quotingYoung,468 F. 3d at 1249). “Even though doubts concerning pretext
must be resolved in plaintiff's favor, a plaintiff's allegations alone will not defeat summary judgment.
Mere conjecture that the employer's explanatiqrégext is insufficient basis to defeat summary
judgment.”Jencks v. Modern Woodmen of Amer&éd F.3d 1261, 1267 (10th Cir.2007) (citations
omitted).

In this case, Plaintiff has failed to present evidence sufficient to create a material factual
dispute regarding whether the reason for her tetmmavas pretextual. Plaintiff's allegation that
her termination was motivated by any form of disination is based solely on her contention that,
at some unspecified time, Dr. Lin referred to Rtiffias an “unmarried black female” who had “no
business” running the lab. Plaffhidoes not identify the date tfiis comment, nor does she state
to whom the comment was made or how Plairgidirhed what he had saiélaintiff does not allege

that Dr. Lin made the decision to terminate herfact, the undisputed evidence shows that Ms.
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Brackin made the decision to terminate Plaintiff and that her decision was approved by Surbec
General Manager Marshall Brackin. Brackin affidavit,  27. Ms. Brackin, accompanied by Dr.
Shiau, met with Plaintiff to inform her that siweuld be terminated; Dr. Lin was not preselat.
Although Ms. Brackin conferred with Dr. Shiau and Dr. Lin prior to making the decision to
terminate Plaintiff, she also consulted with NBKelley. Plaintiff offersno evidence that Dr. Lin
made the decision to terminate her, and the evelergates a factual dispute that her termination
was connected to any comment that he may have made.

Although Plaintiff has alleged that Dr. ShiendeDr. Lin discriminated against her because
of her race, sex and/or her national origin, sthers no evidence to support that contention other
than her own conclusory beliefs. She citesreeponses to written discovery in support of this
contention; however, those responses refey tanthe allegations in the ComplaiSeePlaintiff's
Exhibit 2, response to Interrogatory No. 9. “To survive a summary judgment motion, however,
Plaintiff must‘go beyond the pleadingsEord v. West222 F.3d 767, 777 (¥ir. 2000) (quoting
Celotex 477 U.S. at 324). A plaintiff cannot overcome a summary judgment motion where she
“simply cites the section of [her] complaint” in support of an allegation and offers no evidence to
support that allegationid.; see also Adlerl44 F. 3d at 675. Conclusory statements and allegations
in the Complaint “do not suffice to creagenuine issue of material facAdler, 144 F. 3d at 675.

Plaintiff has failed to present evidence stiffint to create a factual dispute regarding
Surbec’s proffered non-discriminatory reason for her termination. Accordingly, Surbec’s motion
is granted as to Plaintiff's clai of discriminatory discharge $ad on race, gender and/or national

origin under Title VIl and § 1981.
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Hostile environment claim:

Even if Plaintiff's allegations are construed to assert a hostile environment claim based on
race, national origin or gender, Surbec is ewtitle judgment on that @m. Hostile work
environment claims are actionable under Title VII and § 19Bfjual Employment Opportunity
Comm’n v. PVNF, L.L.C487 F. 3d 790, 798 (YCCir. 2007);McCowan v. All Star Maintenance,

273 F.3d 917 (1DCir. 2001). To establish a claim baseda hostile work environment, Plaintiff
must prove: 1) she is a member of a protegtedp based on her gendeace or national origin;

2) she was subjected to unwelcome harassBgittat harassment was based on her membership
in the protected group; and 4) due to its severitpervasiveness, the harassment altered a term,
condition, or privilege of the plaintiffs employment and created an abusive work environment.
Semsroth v. City of Wichit804 F. App’x 707, 722 ($0Cir. 2008) (unpublished decision) (citing
Harsco Corp. v. Renng475 F. 3d 1179, 1186 (1Cir. 2007). To overcome a summary judgment
motion in a hostile work environment case, Plaintiffust show that a rational jury could find that
the workplace is permeated with discriminatory indiation, ridicule, and insult, that is sufficiently
severe or pervasive to alter the conditionthefvictim’s employment and create an abusive work
environment;” she must also show she was “tadjéor harassment” because of her race, national
origin, or genderHerrera v. Lufkin Indus., Inc474 F. 3d 675, 680 (ICCir. 2007).

However, a “mere utterance of an..epithet which engenders offensive feelings in a
employee’ is not sufficient to satistize requirements of Title VIHarris v. Forklift Systems, Inc.
510 U.S. 17, 21 (1993)(quotingeritor Savings Bank, FSB v. VinsdiT,7 U.S. 57, 64 (1986)). “A

plaintiff does not make a showing of a pervagivelstile work environment by demonstrating a few

isolated incidents” of enmity or “sporadic” slurgl. Instead, there must be a“steady barrage” of
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“opprobrious” comments.Herrera, 474 F. 3d at 680. The Court st@xamine the circumstances
both objectively and subjectively, and consideetihier a reasonable person in Plaintiff's position
would have found the atmosphere hostitk. The relevant circumstances “may include the
frequency of the discriminatory conduct; itsveety; whether it is physically threatening or
humiliating, or a mere offensive utteranceidawhether it unreasonably interferes with an
employee's work performanceHarris, 510 U.S. at 23.Although this inquiry has been described
as “quintessentially a question of fact” whigs typically unsuited for summary judgment
disposition,Tademy v. Union Pacific Corp520 F. 3d 1149, 1162 (1CCir. 2008), summary
judgment may be proper where the circumstancesach that a rational jury could not find in
Plaintiff's favor. Id. Thus, where a plaintiff offers evadce of a “few isolated incidents” of
harassment, that evidence is insufficient toldista the “severe or pervasive” harassment which is
actionable. Tademy520 F. 3d at 1162errera, 474 F. 3d at 680 n. 3. Wte a few incidents are
sufficiently severe, however, the “cumulative weight” of those incidents may be enough to overcome
summary judgment and create a fact question for a jlagemy520 F. 3d at 1162.

In this case, Plaintiff's contentions are iffsient to avoid summary judgment. The only
racial or sexual comment she cites is tHegad statement by Dr. Lin describing her as an
“unmarried black female” who had “no businessining the lab. She does not identify the date
of this comment; in fact, she dasst even allege that she was present when the comment was made.
Assuming, for the sake of argumetiiat the comment is sufficiently severe to be racially and/or

sexually harassing, it constitutes but a single incile@@onstruing the allegations generously in

3Plaintiff also argues in her response brief thatgtdfier termination,” another employee, Cheryl Newton,
told her she heard others refer to Plaintiff as an unetbblack woman who had no business running the lab. This
inadmissible hearsay statement cannot propertobeidered at the summary judgment st&ggher v. City of Las
Cruces,584 F.3d 888, 897 n.3 (1@ir. 2009) (citingYoung v. Dillon Cos., Inc468 F.3d 1243, 1252 (10th
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her favor, even if Plaintiff heard this comment, ihi sufficiently severe in its racial or gender-
based connotation to constitute harassmentiogea hostile work environment actionable under
Title VIl or § 1981.

The Court concludes that a rational jury ababt find that, if Plaitiff proves the comment
was made by Dr. Lin, it constituteacial or gender-based harassment sufficiently severe to support
a hostile work environment claim. Accordingly the extent Plaintiff contends she was subjected
to a hostile work environment based on her sex, race, or national origin under Title VIl or § 1981,
Surbec is entitled to summary judgment on that cfaim.

Unlawful retaliation claim:

Plaintiff's claims of unlawful retaliatiomnder Title VIl and § 1981 are governed by the
McDonnell Douglasurden shifting analysi®?inkerton v. Colorado Dept. of Transportati@3
F.3d 1052, 1064 (10Cir. 2009);Somoza v. University of Deny&13 F.3d 1206, 1210 (1Cir.
2008). Thus, the Court must first determine if she has satisfigutihea facieburden of proof.

To satisfy heprima facieburden, Plaintiff must show 1) she engaged in protected opposition
to discrimination; 2) her employer subsequettlyk action that a reasable employee would have
found materially adverse; and 3) there is a daa@anection between her protected activity and the
adverse actionBurlington N. & Santa Fe Ry. Co. v. Whisd8 U.S. 53, 67-68 (2006Argo v. Blue

Cross and Blue Shield of Kansd$2 F.3d 1193, 1202 (1@ir. 2006);Metzler v. Federal Home

Cir.20086)).

*Plaintiff offers no evidence, and asserts no allegatf any incident which she contends constitutes
harassment based on her national origin. If she purporsséota claim on that basis, on the present record Surbec
is entitled to judgment as a matter of law.
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Loan Bank of Topek#64 F.3d 1164, 1171 (1@ir. 2006).

To show she engaged in protected oppositiahderimination, a plaintiff need not rely on
the filing of a formal complairwith the Equal Employment Opganity Commission, as protected
activity may consist of “complaining informally to supervisorsMedina v. Income Support
Division,413 F. 3d 1131, 1135-36 (1Cir. 2005);Hertz v. Luzenac Americhnc., 370 F.3d 1014,
1015 (1@ Cir. 2004). In
this case, Plaintiff's only conteot that she made an informal complaint is her allegation that she
complained to Dr. Shiau about “her treatment byllbm.” Response brief, p. 2. In support of this
statement, Plaintiff cites her response to Interrogatory No. 9; however, that response cites no
evidentiary material, and refers to her ComplaPiaintiff's Exhibit 2, responses to Interrogatory
No. 9. Other than the allegations in the Conmp)aPlaintiff submits no evidence to show she
complained about Dr. Lin. Even if that allegation could be construed as sufficient, however,
Plaintiff fails to present evidende show that the complaint hady reference to her race, sex, or
national origin. Therefore, the Court cannot conclude that her purported complaint constituted an
exercise of rights protected by Title VIl or § 1981.

Assuming, for the sake of argument, thatififf complained abouther treatment by Dr.
Lin” in a manner that asserted protected rigbtg&e must also present evidence to support the
remaining elements of h@rima faciecase. The termination of her employment is sufficient to
constitute an adverse employment consequence, thus satisfying the second element.

Plaintiff must next present evidence to sh@wausal connection between her exercise of
protected rights and her termination. Plainifiers no evidence explaining when she made the

complaint to Dr. Shiau, nor does she state héreit was written or oral; she does not present
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evidence explaining the content of the compla8tte argues only that the complaint was made just
days before her terminatidrsuggesting that this is sufficient to support the requisite causal
connection.

The temporal proximity of the exercise of riglind termination is some evidence of a causal
connection; however, temporal proximigynot, without more, sufficientdennagir v. Utah Dept.
of Corrections587 F.3d 1255, 1266 (1Cir. 2009);Pastran v. K-Mart Corp.210 f.3d 1201, 1206
(10" Cir. 2000). In this case, other than tempprakimity, Plaintiff offe's no evidence to support
a contention that her complaint about Dr. Lin, if made, was the cause of her termination.

In fact, the evidence in the record refiethat the termination was not based only on
Plaintiff's conduct toward DLin, but was also based on Surlsechgoing concerns about her job
performance and attendance. The evidence bii@@ourt reflects that Plaintiff was aware Surbec
was concerned about her job performance at tesstnonth prior to the decision to terminate her
and several weeks before Dr. Lin was hiredairRiff does not disputehat, on June 23, 2006, Dr.
Shiau and Mary O’Kelley met with Plaintiff andmessed their concerns about the quality of her
work and deficiencies in her attendanceseePlaintiff's responses to requests for admission,
attached as Exhibit 2 to Plaintiff's responseforigne concerns expressed by Dr. Shiau and by Ms.
O’Kelley regarding Plaintiff’'s performance pritr Dr. Lin’s employmentould not have been in
retaliation for Plaintiff’'s complaint about Dr. LirFurthermore, the record reflects that Dr. Shiau
had been concerned about Plaintiff's job perfarogsfor some time prior to Dr. Lin’s employment.

Shiau affidavit, 11 16-17. The evidence establisheghiose concerns were expressed to Plaintiff

*The record establishes that Dr. Lin did not begin working for Surbec until July 18, 2006, and Plaintiff was
terminated approximately ten days later. Thus, amyptaint about his conduct would have occurred within that
time period.
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prior to Dr. Lin’'s employment.

Furthermore, there is no evidence that Dn. &ii Dr. Shiau had the authority to terminate
Plaintiff. The decision to terminate Ri&ff was not made until it was recommended by Brackin
and approved by Surbec’s general manageracksn affidavit, §27. Although Brackin obtained
the input of Dr. Lin, Dr. Shiau and Ms. O’Kelley and conferred with them prior to contacting
Marshall Brackin, the record reflects tivarshall Brackin made the final decisidd. To establish
the causation element of her retaliation claim, Plaintiff must show that the individual making the
decision to terminate her knew about her protected actidiynagir v. Utah Dept. of Corrections
587 F.3d 1255, 1267 (1air. 2009) (citingJones v. U.P.S., Inc502 F.3d 1176, 1195 (4 ir.
2007). Plaintiff offers no evidence from whictet@ourt can infer that Ms. Brackin, Ms. O’Kelley
or Marshall Brackin knew that Plaintiff Hacomplained to Dr. Shiau about Dr. Lin.

The Court concludes that Plaintiff has offénesufficient evidence to support the causation
element of heprima facieclaim of retaliation. Een if she had done so, however, that claim is
subject to the samcDonnell Douglasanalysis that governs her discriminatory discharge and
hostile environment claims. As discussed herein, Surbec has satisfied its burden of articulating a
non-discriminatory reason for terminating Plaintiffe thurden thus shifts to Plaintiff to show that
its reason is mere pretext. For the reasons ghtifoconnection with her discriminatory discharge
claims, the Court finds that Prdiff has failed to submit evidence sufficient to create a material
factual dispute on the issue fetext. Accordingly, Surbec is entitled to judgment Plaintiff's
retaliation claim.

Conclusion:

For the foregoing reasons, Surbec’s Motion for Summary Judgment [Doc. No. 28] is
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GRANTED on all claims asserted by Plaintifidgyment shall enter in favor of Surbec and against
Plaintiff on the claims asserted in this action.

IT IS SO ORDERED this 1M day of February, 2010.

L 0. ik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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