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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA
JOSEPH A. COURTRIGHT, )
Plaintiff,

VS. Case No. CIV-08-230-D

N N N N N

THE BOARD OF COUNTY COMMISSIONERS )
OF PAYNE COUNTY, OKLAHOMA;et al, )

)

Defendants. )

ORDER

Before the Court is Defendants’ Motion for Summary Judgment [Doc. No. 85], filed pursuant
to Fed. R. Civ. P. 56 regarding all claims asserted by Plaintiff Joseph A. Courtright and a claim
asserted by a potential opt-in plaintiff, Catherinedlima, who has consented to join a class action
(discussed below). Plaintiff has filed a respoos behalf of himself and Ms. Emarthla opposing
the Motion, which is fully briefed and at issue.

Plaintiff brought this action under the Faabor Standards Act (FLSA), 29 U.S.C. 8§ 221
seq, and Oklahoma law, to recover damages allegedly caused by overtime wage violations of his
former employer, the Payne County Sheriff's Diyp@nt, and the retaliatory termination of his
employment. Plaintiff alleges he formerly worked agailer, and during his employment, he and
other similarly situated employees of the sheriff's department were required to attend training
programs without monetary compensation in \tiolaof Oklahoma wage laws and, as a result of

attending these programs, “worked in excese@maximum hours provided under the FLS8€e

! The state law claims arise under “Oklahoma’s wage laws, Okla. Stat. tit. 40 &168d] and
Okla. Adm. Code 380:30-1-7(a), and Oklahonm@ablic policy against wrongful termination.SeeAm.
Compl. [Doc. No. 23], 1 3.
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Am. Compl. [Doc. No. 23], 1 9. PHiff also alleges he and otr@milarly situated employees were
required “to work hours in excess of the maximuwars set forth in the FLSA on occasions other
than those in which they had to attend training prograidsf 11. Further, Plaintiff alleges “it was
standard practice and procedureRPayne County and its Sherif3partment to willfully fail to
provide [the employees] with any compensatiehether overtime compensation or compensatory
time off, for the hours workenh excess of the maximum.ld. § 12. The Amended Complaint
asserts that Plaintiff was terminated ondbetr 3, 2007, for opposing unlawful wage practices and
that his termination “was in retaliation for repog the FLSA violations and Oklahoma wage law
violations.” See id 11 14-15. Finally, the Amended Complaint states that on October 8, 2007,
“Payne County and its Sheriff's Departmentfpad its overtime policies and practices to provide
compensation.”See id 17.

The FLSA authorizes collective or class actibgsimilarly situated employees to recover
unpaid wages if the employees consent in writing to become party plainfés29 U.S.C.
§ 216(b). Pursuant to this preion, and the procedure approvedrimessen v. General Elec.
Capital Corp, 267 F.3d 1095, 1105 (10th Cir. 2001), the Court conditionally certified a class of
“jailers and dispatchers who are currengiynployed or were employed by the Payne County
Sheriff's Department and who are or werguieed to attend training programs and/or work
overtime without appropriate compensatio8€e0Order 4/21/09 [Doc. No. 49] at 3. Within the time
period set by the Court, only three putativesslanembers filed thewritten “Opt-In Consent”

forms? SeeNotices [Doc. Nos. 55-57]. Two of thadle opt-in plaintiffs subsequently abandoned

2 Two other persons filed untimely consent forms, which were stricReeOrder 9/4/09 [Doc.
No. 65] at 3. One of them subsequently filed a separate abt®s, v. Board of County Comm’Sase
No. 09-1353-D, whik was consolidated with this case fosativery only. The Court granted summary
judgment to the defendantshtfess as discussed further below.
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the litigation, and the Court entered an order barriagtfiom future participation and striking their
consent forms. SeeOrder 10/8/10 [Doc. No. 82]. Accardjly, Plaintiff Courtright and Ms.
Emarthla are the only parties whose claims rerfaiadjudication, even if the case proceeds as a
class action.

Perhaps as a result of this development, Defendants Board of County Commissioners of
Payne County, Oklahoma, and Pag@minty Sheriff, did not file amely motion for decertification
of the class, as provided Byiesserand the case schedule. Therefore, this case will proceed as a
class action, but the only class members are tiffaourtright and Ms. Emarthla. These persons
will be referred to collectively, where approprias,Plaintiffs. When discussing their individual
circumstances or claims, they will be referred to respectively as Courtright and Emarthla.

Defendants’ Motion for Summary Judgment

Defendants seek a judgment as a matter of law under Rule 56 on all claims asserted by
Plaintiffs. Defendants contend the sheriff's department utilized an overtime wage system authorized
by the FLSA for law enforcement employees, liigithg jailers, under which employees were entitled
to overtime compensation only for hours worked in excess of 171 hours in a 28-day $ee2@l.
U.S.C. § 207(k). Defendants asgkdt the sheriff's pay practices were in full compliance with this
system and Plaintiffs cannot establish that eitlieghem worked more than 171 hours in a 28-day
work period during the relevant time frame, that is, within the two-year statute of limitations
generally applicable to FLSA claimSee29 U.S.C. § 255(a). For Emarthla, who resigned from the
sheriff's department on July 18, 2007, and didfitether opt-in consent form until July 1, 2009,
Defendants contend the relevant time period is about 17 days, from July 1, 2007, to July 18, 2007.
Further, to the extent any overtime compensatiasndue, Defendants present evidence to show that

the sheriff's department had an overtime cemgation system authorized by the FLSA that



provided employees with compensatory time off in lieu of monetary payn&se29 U.S.C.
§ 207(0).

Plaintiffs respond to these arguments by redyon county records indicating that Plaintiffs
regularly worked 173 hours per month, and onrtbein deposition testimony stating they worked
additional hours beyond those reflected on written schedules. Plaintiffs also contend Defendants
have failed to establish that Plaintiffs agreeddoept compensatory tim#é m lieu of payment, as
required by 8 207(0)(2). Finally,&thtiffs dispute Defendants’ position regarding the relevant time
period, based on a contention that a three-year limitations period for “willful” violations applies.

As to Courtright's FLSA retaliatory discharge claim, Defendants assert that Courtright
cannot establish prima faciecase of retaliation under the applicable burden-shifting method of
proof. See Conner v. Schnuck Markets,.J121 F.3d 1390, 1394 (10Cir. 1997) McDonnell
Douglas Corp. v. Greerd11 U.S. 792 (1973) analysis applies to FLSA retaliation claims).
Specifically, Defendants contendelif Noel Bagwell terminated Courtright’s employment based
on performance issues, without being informedrof verbal complaint that Courtright may have
made to his supervisor about a lack of ovestcompensation. Defendants further present facts to
show that Sheriff Bagwell had legitimate, non-retaliatory reasons for terminating Courtright’s
employment. Inresponse, Courtright argues Bittyat a causal connection between his complaint
and his termination may be inferred from the timing of events.

Defendants also assert that Courtright caestablish an Oklahoma wage law violation or
a wrongful discharge claim undBurk v. K-Mart Corp, 770 P.2d 24 (Okla. 1989). Courtright
responds simply that Defendants’ pay practicesantermination violated state as well as federal

law.



Standard of Decision

Summary judgment is proper “if the movant skdhat there is no genuine dispute as to any
material fact and the movant is entitled to judgh@na matter of law.” Fed. R. Civ. P. 56(a). A
material fact is one that “might affecetoutcome of the suit under the governing lariderson
v. Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A dispute ing@e if the evidence is such that
a reasonable jury could return a verdict for either p&ge id.All facts and reasonable inferences
must be viewed in the light most favorable to the nonmoving padtylf a party who would bear
the burden of proof at trial lacks sufficient evideron an essential element of a claim, all other
factual issues concerning the claim become immateZiebtex Corp. v. Catret 77 U.S. 317, 322
(1986).

The movant bears the burden of demonstrdtiegabsence of a genuine dispute of material
fact warranting summary judgmer@elotex 477 U.S. at 322-23. If the movant carries this burden,
the nonmovant must go beyond the pleadings and “set forth specific facts” that would be admissible
in evidence and that show a genuine issue for tBakAnderson477 U.S. at 248Celotex 477
U.S. at 324 Adler v. Wal-Mart Stores, Inc144 F.3d 664, 671 (10th Cir. 1998); Fed. R. Civ.

P. 56(c)(2). A party asserting that a fact eitt@rnot be or is genuinely disputed must support the
assertion by “citing to particular parts of materials in the record,” such as depositions, affidavits,
discovery responses, or docume@sd-ed. R. Civ. P. 56(c)(1)(A¥ee als@d\dler, 144 F.3d at 671.

“The court need consider only the cited matertai$jt may consider other materials in the record.”
Fed. R. Civ. P. 56(c)(3xsee Adler144 F.3d at 672. The proper inquiry is whether the facts and

evidence identified by the parties present “a sidficdisagreement to require submission to a jury



or whether it is so one-sided that one party must prevail as a matter oadetson477 U.S. at
251-52.
Statement of Undisputed Facts

The relevant facts are substantially undispuRddintiffs are former employees of the Payne
County Sheriff's Department, who worked as jailédusing the time period relevant to this action.
From 2004 until July, 2007, Sheriff Bagwell senasdan undersheriff to his predecessor, Sheriff
Carl Hiner, and then served as sheriff frduly, 2007, to December 31, 2008. During his tenure,
Sheriff Bagwell had the sole authority to hire &ineljailers and other employees of the department.
At all relevant times, the pertinent employee poti@éthe department were contained in a written
handbook, entitled “Payne County Personnel Policy,” as revised in August, 2005. Plaintiffs both
acknowledged in writing in September, 2005, thay had received a copy of the handbook and that
it was their responsibility to be familiar with its contents.

At all relevant times, employees of the sfieridepartment were paid on a monthly basis
at the end of the month. However, law en@anent employees, including jailers, were scheduled
on a 28-day cycle, with a work period beginnatgnidnight on a Sunday, continuing for 28 days,
and ending at midnight on a Sundayr weeks later. The overtarpolicy of the department was
set out in the Payne County Personnel Policy, which stated that non-exempt law enforcement
employees, including jailers, would be paidHhoiurs worked in excess of 171 hours in the 28-day
work period and the method obmpensation would be that “employees are required to utilize
compensatory time off in lieu of cash overtime paymeri&é&Pl.’s Resp. Br., Ex. 7 [Doc. No. 88-

7] at 4. This written policy conformed to the awme provisions of the FLSA, 29 U.S.C. § 207(k).

After taking office, Sheriff Bagwell requested@amendment of the department’s budget to provide
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funding for overtime pay; he did so by submittingestimate of needs to the Payne County Budget
Board in September, 2007. His request was@ved at the board’s meeting on October 8, 2007,
and he then authorized employees to collect monetary overtime payments.

Courtright first worked as a jailer in 1997; he was terminated after approximately eight
months for missing a scheduled walky. Sheriff Hiner re-hired Courtright as a jailer on April 1,
2005, and Courtright continued in that positionra8keriff Bagwell took office. Sheriff Bagwell
terminated Courtright’s employment on Octobe2@)7, because he concluded that Courtright was
not the type of employee he wantedkeep. This conclusion whased on a variety of infractions,
but the final decision-resulting infraction was Courtright’s failure to attend a mandatory training
session on October 2, 2007.

The job duties of the position of jailer inclutleeceiving and discharging jail inmates and
providing care for inmates detained in the jaillfac Jailers were required to attend a jailer school
that lasted 20-24 hours on a yedbsis. If possible, the tramg time counted as the employee’s
work shift, but if that was not possible, ttraining time could be couadtl as overtime hours for
which the employee could claim compensatory time.

When asked during his deposition how manyirag sessions he was required to attend from
2005 to 2007, Courtright estimated the number to be “[a]bout &eeCourtright Dep. 49:15-20.

He recalled the type of training was jail schaadl &ive Scan training, which lasted approximately
a half-day? Courtright attended jailer school in Y2006, and his work schedule was adjusted so

that the training occurred during scheduled work fo@ourtright attended Live Scan certification

3 Courtright also listed a defensive tactics astody and control course as part of his training, but
he later admitted that this course wasttaaing he failed to attend on October 2, 2007.
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training in September, 2005, which Defendants contend is a date outside the time period relevant
to his FLSA action. Courtright $éfied that he does not recall, but it is possible this training also
occurred during scheduled work hours. Courtright testified during his deposition that there was
annual Live Scan re-certification training, which he believes he attended in 2006. Department
records do not reflect Courtright’'s attendanc2006; they show he washeduled for Live Scan
training in May, 2007, as part of his workhedule, but he did not attend this training.
Sheriff Bagwell also sometimes held staff mnags that could result in additional work time
for employees who were not scheduled to workrdptie meeting time. Courtright testified during
his deposition that he could not recall a specifstance when he was required to attend a meeting
outside of his scheduled work hours. Departhrecords reflect one mandatory jailer meeting
during the relevant time period, which was a one-hour meeting on August 17, 2006. Documents
showing Courtright’s work hours during a @&y period from July 31, 2006, to August 27, 2006,
reflect that Courtright did not have a schedlsghift on August 17, 2006, but was credited with one
hour of “other” time on that date, and his total work time during the 28-day period, including the
one-hour meeting, was 161 houfSeeDefs.” Mot. Summ. J., Ex. 10 [Doc. No. 85-10] at 7.
Courtright also testified that he sometimess required to work additional hours beyond his
scheduled shifts. Although he could not identifgapc instances, Courtright estimated he worked
an average of five unscheduled hours during €&cHay period. To establish that unscheduled
work resulted in his working more than 171 haara 28-day period, Courtright relies on a record
of the Payne County Clerk, entitled “Employee Biigt” which reports the total number of hours
worked by a particular employee on a monthly basis, presumably for each pay period. The

documents regarding both Courtright and Enfantéflect compensation for 173 hours each month
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they were employed by the sheriff's departmextept during the months their employment ended.
For example, these documents reflect 173 houRl&ntiffs during a period between July 26, 2006,
and August 28, 2006, which spans 32 days; theyallext 173 hours for Courtright during a period
between August 28, 2007, and September 25, 2007, which spans 28 days.

Regarding Courtright’s overtime claim, Dattants provide work summaries and supporting
documents (work schedules and leave slipsg¢émh 28-day work period during the relevant time
frame, according to their position regarding ttage of limitations. These summaries show that
Courtright's scheduled work time generally totaled 160 hours and never exceeded 161 hours.
Concerning the county clerk’s reds on which Plaintiffs rely, endants provide the affidavit of
the Payne County Clerk, Linda Hatfield, to eaipl that “Employee History” records reflect
payments of wages and benefits on a monbiagis and “reflect a standard number of hours
submitted to the Oklahoma Public Employees Retirement System for each of Payne County’s
employees as reflective of their average nundféhours worked in a one month periodSee
Hatfield Aff. [Doc. No. 89-3], 1 6. She statesitlthese records do “nobntain any information
regarding the actual hours worked nor hoursedaled in a 28 day period by the employee
identified” in each “Employee History.See id | 5.

Courtright testified during his deposition thegt did not request compensatory time off for
overtime hours but it is “possible” he would haesb granted compensatory time if he had asked.
SeeCourtright Dep. 60:23-61:10; 111:18-23. Courtritgdtified that he understood the sheriff's
department had a policy of compensating emgdsyfor overtime work with “comp time” rather
than monetary payment, but inconsistent with testimony, Courtright testified he was not aware

he could request comp time and “never knew it was the8e€ id 61:3-14; 112:7-18. Courtright
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admitted that he never complained about unpaid overtime to Sheriff Bagwell or the undersheriff.
The only complaint to which Courtright testifievas a statement to a supervisor, Brandon Myers,
that Courtright would notteend his assigned training sessanOctober 2, 2007, because he was
scheduled to be off work that day and he wloubt be paid for attending. This statement was
Courtright’s first comment to anyone in adnsitnation about his overtime compensation complaint,
and it was the only such comment before his tertimnaAfter he was terminated, Courtright called
the undersheriff and inquired for the first time etlrer he would have been compensated for
attending the October 2 training.

Emarthla began working for the sheriff's department in 2000 and was assigned to the
position of jailer in 2002. She resigned her position on July 18, 200tis case, she asserts only
an FLSA claim alleging nonpayment for overtime hours that she accrued through either unscheduled
work time or training programs. Although she could not identify specific instances, Emarthla
testified that she sometimes had to work a degbift or stay beyond her scheduled shift until a
replacement arrived. She estimated that doublesslt€urred once every two months and instances
in which she was required to stay past her shift resulted in a few additional work hours twice a
month? Emarthla admitted during her deposition tifiahe worked extra hours or a double shift,
she was entitled to extra time off, and she testifiatl she made some requests for extra days off

that were granted and some that were denied due to staffing shortages. Similarly, without

* Defendants’ records reflect that Emarthlast day of work was July 17, 2008eeDefs.’ Mot.
Summ. J., Ex. 20.

> She also testified that she often stayed &a@xe or two hours at the end of her work shift and

that this occurred approximately four out of evéwe shifts, but it was unclear whether this testimony
referred to work time required by her employer.
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identifying specific training sessions, Emarthla testishe was not paid for all training time during
her employment. She estimated that she atte@@e¢o 30 hours of training each year, but some of
these hours occurred during scheduled work shifts. She did not attend any training in July, 2007.

Like with respect to Courtright, Defendants provide work summaries and supporting
documents regarding Emarthla for two 28-day work periods in June and July, 2007, that they
contend are relevant to her claim, according to their position regarding the statute of limitations.
These summaries show a total of 160 hours ofdidld time for Emarthla during the first period
(152 hours worked and 8 hours of sick leava) 86 hours of scheduled time during the second
period (32 hours worked and 64 hours of vacation).

Courtright filed this action on March 4, 2008he Court approved a form of written notice
to potential class members about the lawsuitwore 5, 2009. The notice informed class members
that they must complete and return an optansent form by June 30, 2009, in order to join the
action. Emarthla’s written consent, which is dated June 29, 2009, was filed in the case record on
July 1, 2009.

Discussion

A. Relevant Time Period Applicable to Plaintiffs’ FLSA Claims

Defendants contend Plaintiffs’ claims are governed by FLSA’s general two-year statute of
limitations because Plaintiffs cannot establishaniation was “willful” asdefined by the statute
and case law. Although Plaintiftdject to this contention, thelo not identify sufficient facts or
evidentiary materials to support their objection.

“The FLSA generally imposes a two-year statute of limitations unless the defendant’s

violations are shown to be willful, in which case a three-year period applMsrhby v. Pure
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Energy Servs. (USA), In636 F.3d 1266, 1270 (10th Cir. 201%ge29 U.S.C. § 255(a). To
proceed under the three-year statute, a plairgdf$the burden to prove that “the employer either
knew or showed reckless disregard for the mattevhether its conduct was prohibited by the
statute.” McLaughlin v. Richland Shoe Cd86 U.S. 128, 133 (1988¢ee also Mumhy636 F.3d
at1270. The Supreme Court has endorsed a ndefition of “willful” that is “synonymous with

such words as ‘voluntary,’ ‘deliberate,” and ‘intentional,” and does not encompass conduct that is
“merely negligent.” McLaughlin 486 U.S. at 133. Thus, an imperfect overtime plan or an
“incorrect assumption that a pay plan compheith the FLSA” does notise to the level of
willfulness. Sedd. at 135. A plaintiff can establish rdeks disregard by proving “action entailing

an unjustifiably high risk of hren that is either known or so obvious that it should be known.”
Mumby 636 F.3d at 1270 (internal quotation omittetijhe court’s operative inquiry focuses on

the employer’s diligence in thade of a statutory obligation, rart the employer’s mere knowledge

of relevant law.” Id.

In this case, Plaintiffs’ only attempt to demonstrate a “willful” FLSA violation appears in
argument in their brief stating that Sheriff Badjvtestified “Defendants did not have a system in
place for tracking compensatory time off” beftieauthorized monetary payment for overtime in
October, 2007.SeePl.’'s Resp. Br. [Doc. No. 88] & (citing Bagwell Dep. 26:22-27:6). This
statement is inaccurate. Sheriff Bagwell actusdistified that, before the change in overtime
compensation, the department used an infornsksy adopted by his predecessor, Sheriff Hiner,
under which Sheriff Hiner or supervisors kept mental track of employees’ overtime hours and

allowed employees to take compensatory timenth prior approval, if the employee had accrued

overtime. SeeBagwell Dep. 26:13-27:6, 57:1-9, 67:1-23fter taking office, Sheriff Bagwell
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obtained funding to allow monetary paymentdgertime compensation because he “didn’t want

to keep up with all the compensatory time” and he believed that he “could do a better job of doing
it” with a monetary system and “it would be easier on staff preparing the payroll, just staff in
general.” SeeBagwell Dep. 32:7-33:11.

Here, as in the related caseN#ss v. Board of County Commissionéns Court finds that
Plaintiffs have not identified any facts or evidet@wsuggest that Sheriffiner or Sheriff Bagwell
knew or acted with reckless disregard for whether the department’s overtime system violated the
FLSA. SeeNess v. Board of County Comm’@ase No. 09-1353-D, Order (W.D. Okla. April 19,
2011) (finding another jailer's FLSA claim was barred by the two-year statute, and granting
summary judgment to Defendants). Viewed most favorably to Plaintiffs, the facts shown by the
summary judgment record might support a findthgt the sheriff's department negligently
formulated or implemented its overtime compensagilan. However, Plairffis have not presented
sufficient facts, supported in the manner requivg Rule 56, from which any “willful” violation
of the FLSA could reasonably be found. Thereftine,Court finds that Plaintiffs have failed to
demonstrate a genuine dispute of material fatb aghether the three-year statute of limitations
should apply.

For this reason, the Court finds as a mattdawfthat Plaintiffs’ FLSA action to recover
overtime compensation is subject to the two-year statute of limitations. Accordingly, the relevant
time period applicable to Courtright’s overtime claim began two years before he filed suit, or
March 4, 2006. As an opt-in plaintiff in an FLSA collective action, the relevant time period

applicable to Emarthla’s overtime claim began ywars before her consent to become a party was
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filed in the case record, or July 1, 200Therefore, only the time periods beginning on these dates
and ending on the dates Plaintiffs last workedfefendants will be considered in the discussion
of Plaintiffs’ FLSA claims for unpaid overtime wages.
B. Plaintiffs’ FLSA Overtime Wage Claims

The parties agree that Defendants utilized an overtime system for law enforcement personnel
expressly authorized by the FLSA, under which employees were entitled to overtime compensation
only when they worked in excess of 171 houra sonsecutive 28-day work period. Plaintiffs do
not dispute Defendants’ evidence regarding the 28-day work schedules used by the sheriff's
department, which show that Plaintiffs weegularly scheduled for 160 hours in each 28-day
period. Rather Plaintiffs’ overtime claims depend on proof they accrued additional, unscheduled
hours doing work activities, such as attending tregrar meetings and doing extra shift work, that
caused their total work time &xceed 171 hours within a single 28¢geeriod. Further, Plaintiffs’
overtime claims depend on proof they did rexteive compensation for any overtime hours they

accrued.

® For limitations purposes, a collective action under § 216(b) is “commenced in the case of an
individual claimant —

(a) on the date when the complaint is filétie is specifically named as a party plaintiff
in the complaint and his written consent to bmea party plaintiff is filed on such date in
the court in which the action is brought; or

(b) if such written consent was not so filed or if his name did not so appear — on the
subsequent date on whishch written consent is filed in the court in which the action
was commenced

See29 U.S.C. § 256 (emphasis added). Thus, an FL&#/aht's remedy in a collective action is limited
by the date on which the claimant’s written congerdtecome a party plaintiff was filed of record.
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Both Plaintiffs rely on the county clerk’s records reporting 173 hours per month in their
“Employee History” reports to suggest that Btdfs regularly worked more than 171 hours within
28 days. Plaintiffs do not provide any factseerdence — other than unexplained copies of the
“Employee History” documents — to permit such an inference. In contrast, Defendants present the
county clerk’s affidavit stating éhpurpose of these documents and negating any inference that they
constitute proof of the number of hours actuallyrked by Plaintiffs in a 28-day work period.
Under the circumstances, the Court finds thatteek’s records have no relevance to the question
of whether Plaintiffs accrued any overtime hours.

Both Plaintiffs also attempt to challenge the validity of Defendants’ overtime compensation
system, arguing the FLSA authorizes paymeith compensatory tim off for certain public
employees only pursuant to “an agreement or rataeding arrived at between the employer and
employee before the performance of the worgee29 U.S.C. § 207(0)(2)(A)(ii). Implementing
regulations describe how this agreement may be reached with individual employees:

An agreement or understanding may bielenced by a notice to the employee that

compensatory time off will be given in lieof overtime pay. In such a case, an

agreement or understanding would be presuimedist for purposes of section 7(0)

with respect to any employee who fadsexpress to the employer an unwillingness

to accept compensatory time off in lieuasertime pay. However, the employee’s

decision to accept compensatory time offén of cash overtime payments must be

made freely and without coercion or pressure.

29 C.F.R. 8 553.23(c)(1). Plaintiffs contend Defendants have not shown the existence of such an
agreement or understanding by simply producing Plaintiffs’ written acknowledgments that they

received copies of the Payne County PersonrigyFa September, 2005, containing notice of the

overtime compensation policy.
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According to the Supreme Court, theegment or understanding required by § 207(0), and
further defined by the regulatioleed not be formally reacheshd memorialized in writing, but
instead can be arrived at informally, suclw&®en an employee works overtime knowing that the
employer rewards overtime with compensatory tinteee Christensen v. Harris Coun29 U.S.

576, 579 n.1 (2000) (citing 29 C.F.R. § 553.23(c)(1). this case, Plaintiffs’ contention that no
agreement or understanding has been shown isalctinsupported with respect to Emarthla, who
admitted in her testimony that she knew of thegensatory time policy and utilized it to request
days off during her employment. Despite Courtright’s equivocation in his testimony about his
knowledge of the policy, the record shows thasigaed an express agreement concerning it when
he first began work for Sheriff Hiner as a jaile 1997, and he testified that he had no reason to
believe the policy had changed when Shétiffer rehired him in that position in 2005eePl.’s
Resp. Br., Ex. 8 [Doc. No. 88-8Fourtright Dep. 42:17-43:3. Fimr, the Payne County Personnel
Policy provided written notice to employees of thergfis department that only compensatory time
off was available as compensation for overtwark, unless the sheriff decided to make cash
overtime payments. Courtright clearly knew that cash overtime payments were not authorized.

Therefore, under the undisputed facts showithe summary judgment record, the Court

finds that the FLSA authorized the sheriff's department to compensate employees for overtime

" Relying on this principle, other district counave held that the existence of a written municipal
policy to provide compensatory time off for overtime waojether with a lack advidence that the plaintiffs
objected to this policy during their employmentsigficient to establish an informal understanding or
agreementSeeBaker v. Stone Count¢l1 F. Supp. 2d 965, 992 (W.D. Mo. 1999)ith v. Upton County
859 F. Supp 1504, 1509 (M.D. Ga. 19%f},d, 56 F.3d 1392 (11th Cir. 199%ee also Adderly v. City of
Atlanta, No. 1:08-CV-2111-TWT, 2010 WR662719 (N.D. Ga. June 30, 2010).

16



worked with compensatory time off instead mbnetary payments, provided the department
complied with other statutory provisions regarding overtime compensation.

1. Courtright

To prevail on his claim that he is entitled to damages for unpaid overtime compensation,
Courtright need only prove “that he has actf performed work for which he was improperly
compensated” and produce “sufficient evidencehtmasthe amount and extent of that work as a
matter of just and reasonable inferenc8€e Anderson v. Mt. Clemens Pottery, 328 U.S. 680,

687 (1946)see also Donovan v. Simmons Petrol. Cor@5 F.2d 83, 85 (10th Cir. 1983). In this
case, uncompensated overtime work would entadfghat Courtright worked more than 171 hours
in a 28-day work period between March 4, 2006, and October 3, 2007.

Upon consideration of the summary judgment récihe Court finds that Courtright has not
identified sufficient facts or evidence to support hagsml even when he given the benefit of all
reasonable inferences. Aside from the countykideecords, discussed above, Courtright relies
solely on his own testimony. He testified thatderked, on average, five unscheduled hours in a
28-day period; he did not stateat unscheduled work ever exceeded 10 hours in a single period.
Courtright also testified that he may have atteltd&ining or meetings outi of a scheduled shift,
but he could not identify a particular trainingroeeting. No uncompensated training hours within
the relevant time period are reflected in Courtrgtraining records maintained by the department,
and only a single one-hour staff meeting during non-shift time was shown. Accordingly, on the

summary judgment record presented, the Court finds that Couright has failed to demonstrate facts

8 The greatest number of work hours for @dght during any 28-day period shown by the
department’s records is 161 hours.
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on which a finding of accrued overtime hours cagldsonably be based. Therefore, Defendants
are entitled to summary judgment on Courtright's FLSA overtime wage claim.

2. Emarthla

Similarly, Emarthla must show that she amd uncompensated overtime hours within the
limitations period applicable to her claim, that is, July 1-18, 2007. Emarthla relies on deposition
testimony that fails to support any contention shekew more than 171 hours within either of the
two 28-day work periods encompassing this 18-day limitations perlod undisputed that she
attended no training or other work activity during tinse. As to unscheduled shift work, Emarthla
testified only that she generally worked a doughidt every two months and was required to stay
past a scheduled shift for a few additional houiséva month. She identf no fact or evidence
suggesting that these unscheduled work hours cheséalaccrue overtime within the relevant time
period. Accordingly, the Court finds that Emarthiss failed to demonstrate any facts that would
support a reasonable finding that she worked overtime hours during the limitations period.
Therefore, Defendants are entitled to summary judgment on Emarthla’s FLSA overtime wage claim.
C. Courtright’'s FLSA Retaliatory Discharge Claim

Under the familiar burden-shifting analyspgpéicable to retaliation claims under 29 U.S.C.
8 215(a)(3), a plaintiff must first establisipama faciecase by showing:

(1) he or she engaged in activity protected by the FLSA; (2) he or she suffered

adverse action by the employer subsequent to or contemporaneous with such

employee activity; and (3) a causal connection existed between the employee's
activity and the employer’s adverse action.

° Because Plaintiffs contend that a longer limitasi period is applicable, they do not present any
argument regarding Emarthla’s claim directed specifically at July, 2007.
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Conner v. Schnuck Markets, Int21 F.3d 1390, 1394 (10th Cir. 19956¢ also Pacheco v. Whiting
Farms, Inc, 365 F.3d 1199, 1206 (10&ir. 2004). If gorima faciecase is established, “the burden
of production shifts to the employer to offetegitimate non-retaliatory reason for the adverse
employment action.Pachecg365 F.3d at 1206. Once the emplgy®duces evidence that would
dispel the inference of retaliation, “the burdentshifack to the employee to show genuine issues
of material fact exist regamlyj whether the employer’s profferszhson is unworthy of credence.”
Id. at 1207.

In this case, Courtright cites as evidencerotected activity, a statement to a supervisor
that he would not attend training on his day aft&use he would not be paid for it. As legal
authority, he cites Tenth Circuit cases ipteting 8§ 215(a)(3) broadly and holding that an
“unofficial assertion of rights through complairas work,” such as an employee’s request of
overtime wages, constitutes protected activBge Connerl21 F.3d at 1394 (internal quotation
omitted);see also Pache¢®65 F.3d at 1206. However,ecent Supreme Court decision places
the validity of these holdings in question. Kasten v. Saint-Gobain Performance Plastics Corp
131 S. Ct. 1325 (2011), the Court held that 8 2S]arotects an oral complaint of an FSLA
violation so long as the complaint provides faitic®to the employer that the employee is asserting
a statutory right. Kastenprovides the following standard for protected activity based on an
employee’s complaint at work:

To fall within the scope of the antigdtation provision, a complaint must be

sufficiently clear and detailed for a reasbigeemployer to understand it, in light of

both content and context, as an assedfarghts protected bthe statute and a call

for their protection.

Id. at 1335. Applying this standard to the facts of tdase, the Court finds Courtright’s statement

that he did not want to attend a training sessiorhis day off without pay is insufficient to be
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understood by a reasonable employer as making atirogevage complaint or otherwise asserting
FLSA rights.

Assuming, however, that Courtright’s statenmarmght be viewed as protected activity, the
Court finds that Courtright has otherwise failed to demonstrptera faciecase of retaliation.
Although his statement was followed by adverse employment action, no inference of a causal
connection arises because it is undisputed $tagriff Bagwell did not know of Courtright’s
statement when he made the termination deciSeaBagwell Dep. 58:23-59:17. Further, because
Defendants have produced evidence that Shergivgd had legitimate, nonretaliatory reasons for
terminating Courtright’'s employment, Courtright would need to go beyqnura faciecase and
show that these reasons were unworthy of crede@oairtright has failed to present any facts to
refute Sheriff Bagwell’s nonretaliatory reasons for terminating his employment.

For these reasons, the Court finds that Cagirthas failed to demonstrate a genuine dispute
of material facts regding his FLSA retaliation claim. Therefore, Defendants are entitled to
summary judgment on this claim.

D. Courtright’s State Law Claims

Like his FLSA claims, Courtght has not presented sufficient facts to establish a state law
claim. As to his wage claim, Courtright actepefendants’ position that the Oklahoma Protection
of Labor Act and the Oklahoma Administrative Coldenot establish guidelines, rules, or standards
regarding maximum hours or overtime and thaBRlstandards govern any Oklahoma wage claim.
SeePl.’s Resp. Br. [Doc. No. 88] at 8 (citifndcKenzie v. Renberg’s, In@4 F.3d 1478, 1487 (10th

Cir. 1996)). Accordingly, because Courtrighthmt demonstrated a genuine dispute of material
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fact regarding his FLSA claim, he also has nm@de such a showing with regard to his state
overtime wage claim.

Similarly, Courtright’s only argument with spect to his wrongful discharge claim under
Burk v. K-Mart Corp, 770 P.2d 24 (Okla. 1989), is that “he was, in a sense, blowing the whistle
when he raised his concerns with his supervisor, Brandon Myers, that employees were not being
compensated for working overtime. The FLSA prat¢lis] right to express such concerns . . .."
SeePl.’s Resp. Br. [Doc. No. 88] at 11. However, the Oklahoma Supreme Court has clearly held:

Afederal statute, standing alone, doesantitulate Oklahoma’s public policy. Only

a specific Oklahoma court decision, state legislative or constitutional provision, or

a provision in the federal constitution tipaéscribes a norm of conduct for the state

can serve as a source of Oklahoma’s pyticcy. [A plaintiff's] expectation that

a basis for th@urk public-policy exception to that-will employment rule may be

supplied solely by a federal statute must be rejected.
Darrow v. Integris Health, In¢ 176 P.3d 1204, 1212 (Okla. 2008) (emphasis omitted).
Accordingly, Courtright’s statéaw wrongful discharge claim, based solely on an FLSA policy, fails
as a matter of Oklahoma law. Therefore, the Court finds that Defendants are entitled to summary
judgment on Courtright’s state law claims, as well as his FLSA claims.

Conclusion
For the above reasons, the Court finds that Defendants are entitled to summary judgment

under Rule 56 on all claims asserted by Courtright in the Amended Complaint, as well as the FLSA

overtime wage claim asserted by Emarthla.
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IT IS THEREFORE ORDERED that Defendants’ Motion for Summary Judgment [Doc.

No. 85] is GRANTED. Judgment shall be entered accordingly.

L 0. ik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE

IT IS SO ORDERED this"8day of June, 2011.
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