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INTHE UNITED STATESDISTRICT COURT FOR
THE WESTERN DISTRICT OF OKLAHOMA

Commodity Futures Trading

Commission,
Plaintiff,
VS.
Mark S. Trimble, and NO. CIV-09-154-D

Phidippides Capital Management LLC,
Defendants, and
Phidippides Capital LP,
Relief Defendant.

CONSENT ORDER OF PERMANENT INJUNCTION AND OTHER
EQUITABLE RELIEF AGAINST DEFENDANTSMARK S. TRIMBLE
AND PHIDIPPIDES CAPITAL MANAGEMENT LLC

INTRODUCTION

On February 9, 2009, plaintiff Commodity Futures Trading Commission
(“Commission” or “CFTC”) filed the complatmn this action against defendants Mark
S. Trimble and Phidippides Capital Managt LLC (collectively, “Defendants”)
and relief defendant Phidippides Capital &€eking injunctive and other equitable
relief for violations of the Commodity Exahge Act, as amended (“Act”), 7 U.S.C.
88 1 et seq. (2006), and the Commission’'giaions (“Regulations”) promulgated

thereunder, 17 C.F.R. 88 1 et seq. (200Bhe Court enteredn Agreed Order of
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Preliminary Injunction and Other Ancillafgelief against Defendants on March 6,
2009.

CONSENTSAND AGREEMENTS

To effect settlement of the matters gid in the Complaint against Defendants
without a trial on the merits or any further judicial proceedings, Defendants:

1. Consent to the entry of til@®nsent Order of Permanent Injunction and
Other Equitable Relief (“Consent Order”);

2. Affirmthat Defendants haveragd to this Consent Order voluntarily, and
that no threat or promise has been miaglthe Commission or any member, officer,
agent or representative thereof, or Imy ather person, to induce consent to this
Consent Order, other than as specifically contained herein;

3. Acknowledge service of the summons and Complaint;

4.  Admit the jurisdiction of thi€ourt over them and the subject matter of
this action pursuant to Section 6¢ of the Act, 7 U.S.C. § 13a-1;

5. Admit that venue properly liestivthis Court pursuant to Section 6¢ of
the Act, 7 U.S.C. § 13a-1;

6. Waive:

a) any and all claims that thegay possess under the Equal Access to

Justice Act, 5 U.S.C. § 504 (200#)d 28 U.S.C. § 2412 (2006), and/or
Part 148 of the Reguians, 17 C.F.R. 88 148¢ seq. (2010), relating

to, or arising from, this action;
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b) any and all claims that thayay possess under the Small Business
Regulatory Enforcement FairnesstAt996 HR 3136, Pub. L. No. 104-
121, 88 201-253, 110 Stat. 847 (1996), as amended by 2007 HR 2206,
Pub. L. No. 110-28, § 8302, 121 Stat. 112 (2007), relating to or arising
from this action;

C) any claim of Double Jeopardy based upon the institution of this
proceeding or the entry in this eeding of any order imposing a civil
monetary penalty or any other relief; and

d) all rights of appeal from this Consent Order;

7.  Consent to the continued jurisdiction of this Court for the purposes of:
resolving the issues of disgorgemenrdstitution and civil monetary penalties;
enforcing the terms and conditions oistiConsent Order; and any other purposes
relevant to this action, even if Defendamow or in the futureeside outside the
jurisdiction;

8.  Agree that neither the Defentnor any of their agents or employees
under their respective authority or control shall take any action or make any public
statement denying, directly or indirectany allegation in the Complaint or findings
or conclusions in this Consent Ordercogating, or tending to create, the impression
that the Complaint or this Consent Ordewithout a factual basis; provided, however,

that nothing in this provision shall affeddefendants’: i) testimonial obligations; or

i) rights to take legal positions in othgroceedings to which the Commission is not



a party. Defendants shall takksteps necessary to enstirat all of their agents and
employees understand and comply with this agreement; and

9. Inconsenting to the entry oftiConsent Order, Defendants neither admit
nor deny the allegations ofdlfComplaint or the Findings Fact and Conclusions of
Law contained in this Consent Order, exaepto jurisdiction and venue, which they
admit. Defendants do not cam to the use of thisddsent Order, or the Findings
of Fact or Conclusions of Law of this Cams Order, as the sobasis for any other
proceeding brought by the CFTC, other than a proceeding in bankruptcy relating to
Defendants, a Commission registration ggeding relating to Defendants, or to
enforce the terms of this Consent OrdeSolely with respect to any bankruptcy
proceeding relating to Defendants, a Commission registration proceeding related to
Defendants and any proceeding to enfore@onsent Order, Defendants agree that
the allegations of the Compid and all of the Findings of Fact and Conclusions of
Law in this Consent Order alhbe taken as true andreect and be given preclusive
effect, without further proof. FurthermgrDefendants agree to provide immediate
notice to this Court and the CFTC lbegrtified mail, in the manner required by
Paragraph 38 of this Consent Orderamy bankruptcy proceedy filed by, on behalf

of, or against either of &@m. No provision of this Consent Order shall in any way



limit or impair the ability of any other person entity to seekray legal or equitable

remedy against Defendants in any other proceeding.

FINDINGS OF FACT

A. Jurigdiction and Venue

10. This Court has jurisdiction owérs action pursuant to Section 6¢ of the
Act, 7U.S.C. 8§ 13a-1, which authorizes @f€TC to seek injunctive relief against any
person who has engaged, rggaging, or is about to enggin any act or practice
constituting a violation of any provision tife Act or any rule, regulation or order
promulgated thereunder.

11. Venue properly lies with thiooGrt pursuant to Section 6c¢(e) of the Act,
7U.S.C. 8§13a-1(e), because Trimble was aegsiof this district and the Defendants
transacted business, among other placesigristrict, and the acts and practices in

violation of the Act have occurred, among other places, within this district.

B. PartiestothisConsent Order

12. PlaintifiCommodity Futures Trading Commission, is an independent
federal regulatory agency that isatbed by Congress with responsibility for
administering and enforcing the provisiafdhe Act, 7 U.S.C. 88 1 et seq. (2006),

as amended by the Food, Conservatiad,Bnergy Act of 2008, Pub. L. No. 110-246,



Title Xl (the CFTC Reauthorizan Act of 2008 (“CRA"), 88 13101-13204, 122
Stat. 1651 (enacted June 18, 2008), gnedDodd-Frank Wall Street Reform and
Consumer Protection Act of 2010, Pub.No. 111-203, Title VII (the Wall Street
Transparency and Accountability Aaft2010), 88701-774, 124 Stat. 1376 (enacted
July 21, 2010), to be codified at 7 U.S.C. 8&tlseq.,, and the Regulations
promulgated thereunder, 17 C.F.R. 88 4eg}. (2010). The CFTC is authorized by
Section 6¢ of the Act, 7 U.S. 8 13a-1, to bring a civil action to enjoin any act or
practice constituting a violation of the Atb,enforce compliance with the Act, and

to seek civil penalties.

13. Mark S. Trimbleresided in Edmond, Oklahoma. He is the managing
member of Phidippides Capital ManagemeLC (“PCM”). Trimble controlled
PCM and made all of the trading decisiam$he PCM and Phidippides Capital LP
accounts. He was also a member ofGhéecago Mercantile Exchange (“CME”), a

designated contract market for the trading of commaodity futures contracts.

14. Phidippides Capital Management LL C is an Oklahoma limited liability
company with offices at 1225 N. Broadw&klahoma City, Oklahoma. PCM is not

registered with the Commission in any capac It holds itself out as an exempt



commaodity pool operator (“CPQ”) claimingatit is exempt from registration under

Regulation 4.13(a)(4), 17 ER. § 4.13(a)(4) (2008).

15. Phidippides Capital LP (“PC LP”) is a Delaware limited partnership
with offices located at 1225 N. Broadwayklahoma City, Oklahoma. PCM is PC
LP’s general partner. PC LP had an account in which it traded commodity futures
contracts at MF Global, Inc. (“MF @Gbal”), a registered futures commission

merchant.

CONCLUSIONSOF LAW
16. Padarto being amended by the CRAcEHONSs 4b(a)(2)(i)-(iii) of the Act,

7 U.S.C. 88 6b(a)(2)(i)-(iii)) (2006), made it unlawful

for any person, in or in conneati with any order to make, or the
making of, any contract of saleafly commodity for future delivery,
made, or to be made, for or onhlaéf of any other person if such
contract for future delivery is or may be used for (A) hedging any
transaction in interstate commenesuch commaodity or the products
or byproducts thereof, or (B) deteining the price basis of any
transaction in interstate commerce in such commodity, or (C)
delivering any such commodity sold, shipped, or received in
interstate commerce for the fulfillment thereof—(i) to cheat or
defraud or attempt to cheat or defdasuch other person; (ii) willfully

to make or cause to be madestch other person any false report or
statement thereof, . . .[or]; (iiyillfully to deceive or attempt to
deceive such other persby any means whatsoeweregard to any
such order or contract or dispisn or execution of any such order
or contract, or in regard to aagt of agency performed with respect
to such order or contract for such person.



17. Sections 4b(a)(1)(A)-(C) ohe Act as amended by the CRA, to be
codified at 7 U.S.C. 88 6b(a)(1)(A)-(C), make it unlawful

for any person, in on connection with anyrder to make, or the
making of, any contract of salef any commodity in interstate
commerce or for future delivery that is made, or to be made, on or
subject to the rules of a desigratmntract market, for or on behalf

of any other person — (A) to cheatdefraud or attempt to cheat or
defraud the other person; (B) willfultp make or cause to be made
to the other person any false report or statement, . . . [or] (C)
willfully to deceive or attempto deceive the other person by any
means whatsoever in regard &my order or contract or the
disposition or execution of any order or contract, or in regard to any

act of agency performed, with resptciny order or contract for ...
the other person.

18. By making or causing to be made false reports and fadseestts to
pool participants, by failing to disclose thila¢ performance results were false and by
misappropriating participant funds, Triml@dad PCM violated Sections 4b(a)(2)(i),
(if), and (ii) of the Act, 7 U.S.C. 88 6a)(2)(i), (ii), and (iii) (2006), for conduct
before June 18, 2008, and 8ews 4b(a)(1)(A), (B) and (Jof the Act, as amended
by the CRA, to be codified at 7 U.S.C.&%a)(1)(A), (B) andC), for conduct on or
after June 18, 2008.

19. Sectiond(1) of the Act, in relevarpart, makes it unlawful for a CPO
or an associated person (“AP”) ofGPO, by using the mails or any means or

instrumentality of interstate commerce gditly or indirectly (A) to employ a device,
scheme or artifice to defraud pool particifgror (B) to engage in a transaction or
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course of business that operated as a fraud or deceit upon pool participants. 7 U.S.C.
8 60(1) (2006). This section of the Agipdies to all CPOs and their APs whether
registered, required to be registered, or exempt from registration.

20. By making or causing to be deafalse reports and false statements to
pool participants, by failing to discloseatithe performance results were false and
by misappropriating participant funds dligh the use of the mails and any other
instrumentalities of interstate commer PCM and Trimble violated Sections
40(1)(A) and (B) of the Act, 7 U.S.C. ®@L)(A) and (B) (2006).

21. By depositing pool participaininds into the proprietary trading account

of PCM and/or the personal account oinilsle, PCM violated Regulation 4.20(c),
17 C.F.R. § 4.20(c).

22. The actions and omissions of Trimblela&rged in the complaimtere
done within the scope of his employmenofiice with PCM. Tlerefore, pursuant to
Section 2(a)()(B) of the Act, 7 U.S.C.%a)(1)(B), and Regation 1.2, 17 C.F.R.

8§ 1.2 (2010), PCM also is liable for Trimble’s acts and omissions constituting
violations of Sections 4b(a)(2)(i), (ii), afid) of the Act, 7 U.S.C. 88 6b(a)(2)(i), (ii),
and (iii) (2006), for conduct lbere June 18, 2008, Sectiofis(a)(1)(A), (B) and (C)

of the Act, as amended by the CRA, tabdified at 7 U.S.C. 88 6b(a)(1)(A), (B) and



(C), for conduct on or aftéiune 18, 2008, and Sectict®1)(A) and 40(1)(B) of the
Act, 7 U.S.C. 88 60(1)(A) and 60(1)(B).

23. Trimble, directly or indactly, controlled PCMrad did not act in good
faith or knowingly induced, directly or indirectly, the acts constituting PCM'’s
violations of Sections 4b(a)(2)(i), (ii), afid) of the Act, 7 U.S.C. 88 6b(a)(2)(i), (ii),
and (iii) (2006), for conduct before June 2808, Sections 4b)d.)(A), (B) and (C)
of the Act, as amended by the CRA, tabdified at 7 U.S.C. 88 6b(a)(1)(A), (B) and
(C), for conduct on or afteiune 18, 2008, and Sectict®1)(A) and 40(1)(B) of the
Act, 7 U.S.C. 88 60(1)(A)rad 60(1)(B) and Regulation2D(c), 17 C.F.R. § 4.20(c)
therefore pursuant to Section 13(b) of Aut, 7 USC §13c(b), Trimble is liable for

PCM'’s violations.

PERMANENT INJUNCTION
ITISHEREBY ORDERED THAT:

24. Defendants PCM and Trimble are prohibited and permanently
enjoined from directly or indirectly:

a) cheating or defrauding, or attenmgtito cheat, or defraud other persons
in or in connection with an offeto enter into, the entry into, the
confirmation of the execution of, tre maintenance of, any commodity
futures transaction, in violation &ection 4b(a)(1)(A) of the Act, to be
codified as 7 U.S.C. § 6b(a)(1)(A);

b)  making or causing to be madeawy other person any false report or
statement thereof or causing to bteeed for any person any false record
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d)

25.

thereof, in violation of Section 4b(4)(B) of the Act, to be codified as
7 U.S.C. § 6b(a)(1)(B);

willfully deceiving or attemptingo deceive by any means whatsoever
other persons in regard émy order or contract, or in regard to any act
of agency performed with respectany order or contract, in violation
of Section 4b(a)(1)(C) of the Acto be codified as 7 U.S.C.

§ 6b(a)(1)(C);

employing any device, scheme artifice to defraud any client or
participant or prospective clierdr participant or engaging in any
transaction, practice, or coursehafsiness which opates as a fraud or
deceit upon any participant or prospee participant by use of the mails
or any means or instrumentality iaterstate commerce, in violation of
Sections 4(1)(A) and (B) of the Act, 7 U.S.C. 8®@.)(A) and (B); and

commingling the property of any pool that they operate or that they
intend to operate with the proper§ any other pem in violation of
Regulation 4.20(c), 17 C.F. R. § 4.20(c).

Defendants Trimble aR€CM are permanently restrained, enjoined

and prohibited from directly or indirectgngaging, directly or indirectly in:

a)

b)

C)

d)

trading on or subject to the rulesaoify registered entity (as that term
Is defined in Section 1a(29) of the Act, 7 U.S.C. § 1a(29) (2006));

entering into any transactions involving commaodity futures, options
commodity futures, commodity opts (as that term is defined in
Regulation 32.1(b)(1), 17 C.F.R. 32.1(b)(1) (2010)) (“commodity
options”), and/or foreign currencyqaescribed in $tions 2(c)(2)(B)
and 2(c)(2)(C)(i) of the Act as amerntey the CRA, to be codified at 7
U.S.C. 88 2(c)(2)(B) and 2(c)(2)(Q)Xifor their own personal account
or for any account in which they have a direct or indirect interest;

having any commodity futures, options @mmodity futures,
commodity options, arm/forex contracts traded on their behalf;

controlling or directing the trading for on behalf of any bter

11
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person or entity, whether by powéattorney or otherwise, in any
account involving commodity futures, options on commodity futures,
commodity options, and/or forex contracts;

e) soliciting, receiving, or accepting any funds from any person for the
purpose of pahasing or selling any commodity futures, options on
commodity futures, conodity options, and/or forex contracts;

f) applying for registration or claimingxemption from registration
with theCommission in any capacity, andgaging in any activity
requiring such registration or exemption from registration with the
Commission, except as providedifoRegulation 4.14(a)(9),
17 C.F.R. 8 4.14(a)(9) (2010);

g) acting as a principal (as that teimdefined in Regulation 3.1(a),
17 C.F.R. 8 3.1(a) (20])) agent or any otheafficer or employee of
any person registered, exemptednriroegistration or required to be
registered with the Commission,c@pt as provided for in Regulation
4.14(a)(9), 17 C.F.R. § 4.14(a)(9) (2010).

26.  The injunctive provisions tfis Consent Order shall be binding upon
Defendants, upon any person who acts endapacity of officer, agent, employee,
attorney, successor and/or assign ofegithf the Defendants and upon any person
who receives actual notice of this Cons@ntler, by personal service or otherwise,
insofar as he or she is acting in actiwneert or participation with either of the

Defendants.
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RESTITUTION, CIVIL MONETARY PENALTIESAND OTHER
ANCILLARY RELIEF

ITISFURTHER ORDERED THAT:

A. Restitution

27. Upon entry of this OrdeDefendants, PCM andifble, are jointly and
severally liable for, and a judgment is entered against them, in the amount of nine
million andforty-five thousand-antbur hundred and fift-one dollars ($9,045,451)
as restitution to Phidippides Capital pBol participants (“Restitution Amount”).
Post-judgment interest after the date of ider until the restitution is paid in full
shall be paid at the post-judgment net& rate set forth in 28 U.S.C. § 1961.

28. Trimble and PCM shall receivedallar-for-dollar credit against their
restitution obligationo the extent that funds are @adted and/or distributed pursuant
to the criminal restitution ordered thS. vs. Mark Trimble, No. CR 10-92-D (W.D.
Okla. entered Dec. 30, 201Mccordingly, should any digbutions be made in the
parallel criminal proceeding to the PCM ppalticipants pursuant to the order of the
U.S. District Court, Trimble’s and PCMrsstitution obligation will be decreased by
the amount of the distribution.

29. All restitution payments made pursuant to this Order shall first be paid

to the Clerk of the United States Disti@burt for the Western District of Oklahoma

for further distribution to claimants whosaiths were allowed ithe claims process.
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Restitution shall be made onpeo rata basis according to the Final Order of
Distribution to claimants with allowedaims until those amounts (including interest)
are fully satisfied. All payments after s&istion of the restitiion shall be applied
to the civil monetary penalty described below.

30. Allrestitution payments shall beade under covertter identifyingthe
Defendants by name as a defant in this action anithe name and docket number
of the proceeding. Defendants shathgitaneously transmit copies of the cover
letter and form of payment to Director Mxion of Enforcement, Commodity Futures
Trading Commission, Three Lafayette Centre, 11553tieet, N.W., Washington,
D.C. 20581, and the Chief, Of& of Cooperative Enforcement, at the same address.
The Clerk of the U.S. District Court fidre Western District of Oklahoma shall make
periodic distribution of funds to claimards appropriate, or may defer distribution
until such time as it deems appropriate.

B. Civil Monetary Penalty and Priority of Payments

31. Upon entry of this Order, Defendta PCM and Trimble are jointly and
severally liable for aivil monetary penalty*CMP”) in the amount of seven million
two hundred and eighty thousand dollars ($7,280,000).

32. The CMHASs due and owing immediately upentry of this Order. Post-
judgment interest shall accrue beginning onddie of entry of this Order and shall
be determined by using the Treasury Bill natevailing on the date of entry of this

Order pursuant to 28 U.S.C. § 1961.
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33. Defendants shall pay their ciwilonetary penalty by electronic funds
transfer, U.S. postal money order, ceetif check, bank cashier’s check, or bank
money order. If payment is to be mauther than by electronic funds transfer, the
payment shall be madeyable to the Commodity Futures Trading Commission and
sent to the address below:

Commaodity Futures Trading Commission

Division of Enforcement

Attn: Marie Bateman — AMZ — 300

DOT/FAA/MMAC

6500 S. MacArthur Blvd.

Oklahoma City, Oklahoma 73169

Telephone: 405-954-6569
If payment is to be made by electronic fuhdssfer, Defendants shall contact Marie
Bateman or her successor at the aboveesddo receive payment instructions and
shall fully comply with those instructns. Defendants sthhaccompany payment of
the penalty with a cover letter thiaentifies them and the name atid docket
number of the proceedings. Defendantslsimaultaneously transmit copies of the
cover letter and form of payment to the Director, Division of Enforcement,
Commodity Futures Trading Commissi Three Lafayette Centre, 1155'&ltreet,

N.W., Washington, D.C. 20581, and the Chief, Office of Cooperative Enforcement,

at the same address.
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34. All payments by Trimble pursuantttas Order shall first be applied to
satisfaction of the restitution obligationAfter satisfaction of the restitution
obligation in full, payments by Trimble or PCM pursuant to this Order shall be
applied to satisfy Trimble’s and PCM’s CMP obligation.

ITISFURTHER ORDERED THAT:

C. COOPERATION

35. In order to facilitate the collection of amounts for restitution,
disgorgement and civil monetary péies, Defendants ar hereby ordered to
cooperate fully with the Commission in ite/estigation of: a) the amount of funds
and proceeds received by Defent$aand losses to Defendsrgool participants; and
b) the identification of Defendants’ asseThe Defendants’ cooperation obligations
shall include, but not be limited to, the following:

a) fully and truthfully completing financial questionnaire forms and
providing any available documentasgrification required by the forms;

b)  submitting to a financial deposition or interview should the plaintiff
deem it necessary regarding the subject matter of said form;

C) fully and truthfully answering all questions regarding his past and
present financial condition in sl interview or deposition; and

d) providing any additional documentatiwithin his possession or control
requested by the plaintiff regardimgs financial condition or status,
including, but not limited to, incomand earnings, assets, financial
statements, asset transfers, and tax returns.

16



D. Miscellaneous

36. All notices required to be given aBpy provision in this Consent Order
to the Commission shall be sent certifiedlmaturn receipt requested, as follows:

Notice to Plaintiff Commission:

Director of the Division of Enforcement

Commodity Futures Trading Commission

1155 2% Street NW

Washington, DC 20581

Notice to Defendants:

Mark S. Trimble, Register # 17583-064

FCI MEMPHIS

P.O. BOX 34550
MEMPHIS, TN 38134

37. This Consent Order incorporatediscd the terms and conditions of the
settlement among the parties hereto. Nwlshall serve to amend or modify this
Consent Order in any respect whatsoeurlgss: (1) reduced to writing; (2) signed
by all parties hereto; and (3p@roved by order of this Court.

38. If any provision of this Consent Order, or if the application of any
provisions or circumstances is held invalioe remainder of the Consent Order and
the application of the provisions to any other person or circumstance shall not be
affected by the holding.

39. The failure of any party heretat any time or times to require
performance of any provision hereof shalhommanner affect the right of such party
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at a later time to enforcedltsame or any other provisiohthis Consent Order. No
waiver in one or more instances of tkeach of any provien contained in this
Consent Order shall be deemed to beasrstrued as a further or continuing waiver
of such breach or waiver ttie breach of any other provision of this Consent Order.

40. This Court shall retain jurisdictionf this action in order to resolve
reserved issues of disgorgement, restitwdimhcivil monetary penalties, to implement
and carry out the terms of this Consend€rand any suitablgplication or motion
for additional relief within the jurisdiction @fie Court, and to assure compliance with
this Consent Order.

41. Trimble and PCM represent that theve read this Consent Order and
have had the assistance of counsel iesging this Consent Order. PCM hereby
represents and warrants that this Consedéfdras been duly authorized and is signed
and submitted on its behalf by a duly authorized and empowered officer.

IT ISSO ORDERED on this 4' day of April, 2011.

L 0. Qb

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE

APPROVED FOR ENTRY BY

Attorneys for Plaintiff
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Dated:

Rosemary Hollinger, Regional Counsel

Scott R. Williamson, Deputy Regional Counsel
Division of Enforcement

COMMODITY FUTURES TRADING COMMISSION
525 W. Monroe Street, Suite 1100

Chicago, IL 60661

(312) 596-0520 (Hollinger)

(312) 596-0560 (Williamson)

Email: rhollinger@cftc.gov

Email: swilllamson@cftc.gov

CONSENTED TO AND APPROVED BY:

Dated:

Mark S. Trimble, individually and on
behalf of Phidippides Capital Management LLC,
and Phidippides Capital LP

CONSENTED TO AND APPROVED ASTO FORM:

Dated:

Mack K. Martin, Esq.

Martin Law Office

125 Park Avenue, 5th Floor
Oklahoma City, OK 73102

(405) 236-8888

Email: Mack@Martinlawoffice.net
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