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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

PETER JAMES ROBINSON, )
)
Petitioner, )
V. ) Case No. CIV-09-598-C
)
JUSTIN JONES, DIRECTOR, )
)

Respondent. )

REPORT AND RECOMMENDATION

Petitioner has filed a petition seeking habeas corpus relief pursuant to 28 U.S.C.
§ 2241. He raises a due process challenge to a prison disciplinary conviction which resulted
in the revocation of earned credits. Respondent has filed a Motion to Dismiss [Doc. #9] and
seeks dismissal of the Petition on grounds thatiéteer has failed to exhaust available state
judicial remedies prior to filing this federahbeas action. In response, Petitioner has filed
a Motion for Stay and Abeyance [Doc. #11] and the matter is now at issue.

For the reasons set forth below, itrecommended that Respondent’s Motion to
Dismiss be granted and the Petition be dismissed without prejudice to refiling. It is further
recommended that Petitioner's Motion for Stay and Abeyance be denied.

l. Relevant Factual Background

Petitioner is incarcerated at the Lawton Correctional Facility in Lawton, Oklahoma.
On May 22, 2008, Petitioner was found guilty of Menacing, a Class X misconduct offense.
See Respondent's Motion, Exhibit 2, Disciplinary Hearing Resegtal so Petition, Exhibit

2. His punishment included the revocation of 365 days earned créditsPetitioner
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appealed the misconduct conviction through the prison administrative appeal process, and
the conviction was affirmed by final administrative decision dated August 12, Z@68.
Respondent’s Motion, Exhibit 3, Response from Director or Designee.

Petitioner then timely sought judicial review of the misconduct conviction by filing
a petition for judicial review pursuant to Okla. Stat. tit. 57, 8 56464 Respondent’s
Motion, Exhibit 5, DocketRobinson v. Oklahoma Department of Corrections, Case No.
CJ-2008-8763, District Court of Oklahoma County, State of Oklahoma. The state district
court denied relief on February 11, 2009. See Respondent’s Motion, Exhibit 4, Journal Entry
of Judgment.

Petitioner did not file an appeal of the district court’'s judgment of denial to the
Oklahoma Court of Criminal Appeals (OCCA) within the time permitted under Oklahoma
law. However, on April 6, 2009, Petitioner filed with the district court an application to file
an appeal out of timeSee Petition, Exhibit 3. On June 3, 2009, the state district court
entered a recommendation that Petitioner be granted an appeal out of time, finding that
Petitioner’s failure to timely appeal was through no fault of his o®&# Respondent’s
Motion, Exhibit 5, Docket, Recommendation (June 3, 2609)nder Oklahoma law,
however, ultimate approval to proceed with agpeal out of time must come from the

OCCA. See Rules of the Oklahoma Court of Criminal Appeals, Rule 2.1(E).

The Court further takes judicial notice of the Recommendatifee OSCN network,
www.oscn.netPocket,Robinson v. Department of Corrections, Case No. CJ-2008-8763.



Petitioner filed the instant habeas action on June 5, 2009, before instituting
proceedings at the OCCA to file his appeal out of time. He filed a notice of intent to appeal
with the state district court on June 10, 2088 Respondent’s Motion, Exhibit 5, Docket,
Robinsonv. Department of Corrections, Case No. CJ-2008-8763, Dist Court of Oklahoma
County, State of Oklahoma. On June 12, 2009, Respondent filed his Motion to Dismiss the
instant habeas action.

On June 22, 2009, Plaintiff filed his initial filing at the OCCA and a certificate of

appeal was issuedee OSCN networkwww.oscn.netDocket, Robinson v. Department of

Corrections, Case No. PC-2009-572, Oklahoma Court of Criminal Appeals. Most recently,
on August 24, 2009, Petitioner filed his petitioniroeand brief in support with the OCCA.
Seeid. As of the filing of this Report and Recommendation, no ruling has been entered by
the OCCA.

[l Petitioner’s Claims

In this habeas action, Petitioner brings two related claims premised on alleged
violations of his due process rights in tb@ntext of his prison disciplinary conviction.
Petitioner claims his due process rights were violated because prison officials refused
Petitioner’s request to present exculpatory evidence in defense of the misconduct charge.
The evidence Petitioner claims he should have been allowed to presentis a surveillance video
tape. Petitioner further claims a due process violation contending that no evidence supports
the disciplinary conviction. Petitioner contends the revocation of 365 days credit — a
sanction imposed as a result of the disciplinary conviction — should be restored.
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lll.  Analysis

A. Exhaustion of State Judicial Remedies

Habeas petitioners must exhaust available state administrative and judicial remedies
before pursuing federal relief pursuant to 28 U.S.C. § 23ddMagar v. Parker, 490 F.3d
816, 818 (10 Cir. 2007). See also Hamm v. Saffle, 300 F.3d 1213, 1216 (ir. 2002)
(“The exhaustion of state remedies includes both administrative and state court remedies.”)
(citation omitted). Petitioner has an available state judicial remedy to determine whether he
was afforded due process in the context of his prison disciplinary convigse@kla. Stat.
tit. 57, 8 564.1(D) (providing for judicial review of prison disciplinary proceedings involving
the revocation of earned credits by directingstiage district court to determine “whether due
process was provided by the revoking authoritg®e also Magar, 490 F.3d at 818-819
(Oklahoma provides for judicial review of prison disciplinary proceedings pursuant to Okla.
Stat. tit. 57, 8 564.1). The due process review afforded by the statute mirrors the federal
constitutional requirements set forth by the United States Supreme Codwdlfinv.
McDonnell, 418 U.S. 539 (1974 5eeid., 8 564.1(D)(1)-(7). Petitioner’s due process claims
fall within the ambit of Oklahoma’s statutory judicial review procedure as provided for in
§ 564.1. The judicial review procedure expressly provides for appeal to the OCCA by
“[e]ither party aggrieved by the final order of the district court . .Se€id., § 564.1(G).

As set forth above tate judicial review pursuant ©Okla. Stat. tit. 57, 8§ 564.1 is, at

this time, incomplete because Petitioner sty obtain appellate review of the claims



before the OCCA. Petitioner's claims, themef, are unexhausted and dismissal of the
petition is proper.

B. Petitioner’'s Motion for Stay and Abeyance

Petitioner has filed a Motion for Stay aAtleyance [Doc. #11] requesting a stay of
this federal habeas action pending compleimaustion of statgudicial remedies.
Respondent has not respodde Petitioner’s request.

A stay of a federal habeas proceeding tawarranted where the petitioner has filed
a mixed petitioni.e.,, a petition containing both exhaudt@nd unexhausted claims. To be
entitled to such a stay, however, the petitiomeist demonstrate: (1) good cause for his
failure to exhaust; (2) that his unexhaustedinas are potentially meritorious; and (3) there
Is no indication the petition@ngaged in intentionallyildtory litigation tactics.See Rhines
v. Weber, 544 U.S. 269, 277 (2005) (addseng propriety of stay icontext of mixed habeas
petition brought pursuant to 28 U.S.C. § 2254).

Here, Petitioner has not filed a mixed petitioat rather a petition containing entirely
unexhausted claims. The Teftincuit has not yet decidédihether the procedure Rhines
applies to totally unexhausted petitiondJhited States v. Hickman, 191 Fed. Appx. 756,
757 (10" Cir. Aug. 11, 2006) (unpublished op.). “Tiionally, when [as here,] a petition
contains entirely unexhausted state clairtie petition would be dismissed without
prejudice.ld. “[S]tay and abeyance of totally unexiséed petitions increases the temptation

to decide unexhausted claims and desgsahe incentive to exhaust firstlt. (citing



Rhines, 544 U.S. at 277). IHickman, the Tenth Circuit concludetat the district court’s
refusal to stay a petition caihing only unexhausted claimsidiot constitute an abuse of
discretion. Id.

Petitioner does not address tRieines factors in requesig a stay. Instead he
contends that the relief he requests — immedgease from confinement —is only available
through a federal habeas proceeding and, thexethat he should be allowed to proceed
with his due process claim before this Coftitioner’s contention pois more to the issue
of the availability of a state remedy, ratithan a basis upon which to grant a stay.

It is true that under Oklahoma law, “[t]he only remedy to be provided, if the court
finds due process was not prouié an order to the Deparént to provide due process.”
Okla. Stat. tit. 57, § 564.1JE However, Petitioner may not bypass the judicial review
provided by Oklahoma lawna required for satisfaction of extstion of his claims. As the
Tenth Circuit has held, the remedypided under Oklahoma law is adequate:

[W]e see no way in which one might conclude that the process afforded by

Oklahoma is “ineffective to protect the rights of the applicant” in this case.

[citation omitted]. While Oklahoma’s statute does not afford judicial review

as to the credibility of witnesses or the weight of the evidence, and limits the

forms of relief a court may provide a prisoner, it does demand procedural

regularity in ODOC proceedings and specifies that, if the court finds due
process lacking, ODOC will be compelled to afford new proceedings
compliant with the demands of due process.

Magar, 490 F.3d at 819c(ting Okla. Stat. Ann. tit. 57, § 564.1(E)Moreover, federal

habeas relief would only be available to Petitrahée first demonstrates a denial of due



process. Because a remedy exists underhiohia law to test thdue process afforded
Petitioner, he must first exhaust state judicial remedies.

Addressing th&hines factors, Petitioner has not prded any cause forimmediately
filing this action rather thawompleting exhaustion of judali remedies in state court.
Therefore, the first factor militates againstaystAs to thesecond factor, eeview of the
findings of the state court denying Petitionelte process challenges indicates Petitioner’s
habeas claims are of dubious mérithis factor, likewise, threfore, does not support
Petitioner’s request for a stay aalgkyance. As to éfinal factor, there is no indication that
Petitioner has engaged in intentionally dilatagtics and, thereforéjis factor would not
militate against a stay. On batse, however, application of tithines factors does not
demonstrate that aast and abeyance should be demhwhile Petitioner completes the
exhaustion process.

One final matter that should be addresse whether timeliness issues warrant

granting a stay and abeyance. Petitionemioaspecifically sought a stay on grounds that

*The state district court made the following findings:

In the instant action, Petitioner allege®atposition | of his Petition that he was not
provided with video tape of the offense dhait failure to review said video resulted

in denial of his right to present relevant documentary evidence. However, no video
tape was relied upon in the disciplinary proceedings. Further Petitioner was
provided copies of all evidence related to the offense as indicated by his signature
on the “Record of Delivery dCopies of Evidence to Inmate” form. At Proposition

Il of his Petition, Petitioner alleges that there was no evidence that supported the
misconduct charge. However, three writtéstements by law enforcement officers

all supported the charge of Menacing.

See Respondent’s Motion to Dismiss, Exhibit 4, Journal Entry of Judgment at 3.
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his petition may be untimely if he were toilefafter exhaustion of state judicial remedies
is complete. Because Plaintiff is appearng se, however, the Court has considered the
effect of the limitations period on Petitioner’s ability to refile.

The Tenth Circuit has held that the oreaylimitations period $éorth in 28 U.S.C.

8§ 2244(d)(1) applies to § 2241 habeas metgi brought by state prisoners contesting
administrative decisionsDulworth v. Evans, 442 F.3d 1265, 1267, 1268 {1Gir. 2006).
Petitioner’s final administrative appeal svdenied on August 12, 2008. The limitations
period, therefore, began torr on that date and Petitioner t@tk year thereafter, or until
August 12, 2009, within which talé his federal habeas petitioee Dulworth, 442 F.3d
at1268 (“[W]here. .. a petitiongmely and diligently exhaustss administrative remedies,
§2241(d)(1)(D)’s one-year limitimn period does not commenaatil the decision rejecting
his administrative appeal becomes final.”).

However, the time Petitioner has spent exdtiag state judicial remedies would
operate to statutorily toll the limitationsnued provided Petitioner saproperly filed his
application for judicial remediesSee Dulworth, 442 F.3d at 126%ifing Burger v. Scott,
317 F.3d 1133, 1138 (1'0Cir. 2003) (holding thajudicial exhaustion does not delay
commencement of the limitation period ung&244(d)(1)(D), noting that time a petitioner
spends exhausting judicial remedies is properly addressed by the statutory tolling mechanism

provided in § 2244(d)(2)) (emphasis in origin&}e also Pace v. DiGuglielmo, 544 U.S.



408 414, 417 (2005) (a state pasteiction petition rejected by ¢hstate court as untimely
Is not “properly filed” within tle meaning of 28 U.S.C. § 2244(d)(2)).

It appears Petitioner would be entitled statutory tolling for at least the
approximately five-month period his requestjtalicial review was pending before the state
district court, from Septemb&6, 2008 (the date the stgpetition for review was filed)
through February 11, 2009 (the date the stisg&ict court entered its journal entry of
judgment). See Respondent’s Motion, Exhibit 5, Bket. And, Petitioner may be entitled
to additional statutory tolling depending on thidcome of his appeal pending before the
OCCA.

Because Petitioner: (1) has not filed a mipetition, but insteda petition containing
only unexhausted claims: (2) tRhines factors on balance do netipport granting a stay;
and (3) it does not appear, at present, Baitioner’s claims are time-barred, the Court
concludes that Petitioner has detnonstrated sufficient factswarrant granting a stay and
abeyance. Accordingly, it rcommended that PetitioneWmtion for Stay and Abeyance
be denied.

In making this recommendation, the analysishe potential merits of Petitioner’s
claims has been made for a limited purposeamdn incomplete recordSuch analysis is
not intended to be condive as to the merits of any claimased in a future habeas petition
or any defenses that might be assertetbatose claims, includg application of the

limitations period set forth in 28 U.S.C. § 2244(d)(1).



RECOMMENDATION

Itis recommended that Respondent’s Motion to Dismiss [Doc. #9] be granted and that
the Petition be dismissed for failure to exhaust state judicial remedies. The dismissal is
without prejudice to refiling. Itis further recommended that Petitioner’'s Motion for Stay and
Abeyance [Doc. #11] be denied.

NOTICE OF RIGHT TO OBJECT

Petitioner is advised of his right to file an objection to this Report and
RecommendationSee 28 U.S.C. 8 636. Any objections must be filed with the Clerk of this
Court by September__ 21, 2009. See Local Civil Rule 72.1. Petitioner is further advised
that failure to make timely objection to this Report and Recommendation waives the right
to appellate review of the factual and legal issues addressed oeire v. United Sates,

950 F.2d 656 (10th Cir. 1991).

STATUS OF REFERRAL

This Report and Recommendation disposes of all issues referred by the District Judge
in this matter and terminates the referral.

ENTERED this__3%1 day of August, 2009.

L/ e~k
Ao o ( \\_such

VALERIE K. COUCH
UNITED STATES MAGISTRATE JUDGE
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