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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

UNITED FOOD AND COMMERCIAL )
WORKERS UNION, et al., )
)
Plaintiff, )
)
Vs. ) No. CIV-09-1114-D

)
CHESAPEAKE ENERGY CORPORATION, )

et al., )
)
Defendants. )

ORDER

Before the Court is the Motion to Compeld® No. 128] filed by Plaintiff United Food and
Commercial Workers Union. Plaintiff seekscampel Defendant Chesapeake Energy Corporation
(“Chesapeake”) and Defendant Aubrey Ma@len (“McClendon”) to produce certain documents
and to answer specific interrogatories set forthlaintiff's initial discovery requests. The motion
was fully briefed by the parties and, on December 16, 2011, the Court conducted a hearing.

|. Background:

This action was initially filed in the United Stat@sstrict Court for the Southern District of
New York as a putative class action. After Plaintiff was designated by that court as the lead
plaintiff, the case was transferred to this Couytmotion to certify the class is currently pending.

In the Amended Complaint, Plaintiff allegesfendants violated the Securities Act of 1933
in connection with a July 9, 2008 public offermig25 million shares of Chesapeake common stock.
Specifically, Plaintiff alleges Defendants olated 8811 and 12(a)(2) of the Securities
Act, 15 U. S. C. 8877k(a) andI{&)(2), by misstating and omitting from the registration statement

and prospectus certain material facts, thereendering the statement misleading to potential
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investors. Plaintiff also asserts a § 15 claimiagt McClendon and nine other individuals, seeking
to hold them liable for the misstatements andssions based on their status as “control persons”
under the provisions of § 15.

The factual allegations underlying Plaintiff'sach that material facts were misstated and
omitted are set out in the eighteen-page Amended @amhp Stated in general terms, Plaintiff
identifies three categories of allegedly misstated and omitted material facts: First, Defendants failed
to properly disclose the “true risk and uncettiasi concerning the approximately 29 million shares
of Chesapeake common stock held by McClendampstantial portion of which was held in margin
accounts. Plaintiff alleges Defendants failed to disclose that McClendon lacked the financial
resources necessary to satisfy his margin lo&@seAmended Complaint, §f 34-37. Second,
Plaintiff contends Defendants failéo properly disclose that Lehman Brothers (“Lehman”) was the
“counterparty to a material portion of the contracts hedging Chesapeake’s oil and natural gas
production.” Plaintiff asserts the hedging caots created a potential significant financial
obligation for Lehman, and it was experiencing serious financial difficulties at the time of the July
9, 2008 offering, thus creating a riglat it would be unable to perform its contractual obligations
to Chesapeake. Amended Complaint, 11 38-51. Finally, Plaintiff alleges Defendants failed to
disclose that many of Chesapeake’s hedging aotscontained a “kick-out” provision whereby the
counterparty’s exposure is “kicked out” if the prafenatural gas falls below the price specified in
the contract. Plaintiff contends that, although Defendants disclosed the existence of hedging
contracts, they failed to include sufficient detail to permit investors to evaluate the possible risks
associated with those contracts and thekdaat” provisions. Amended Complaint, §{ 52-55.

Plaintiff alleges that the foregoing constitute misstatements and omissions of material fact

in that the information was important to a potentigéstor’s evaluation of the risks associated with



the decision to purchase Chesapeake stock. Pi&imther contends Defendés were aware of the

facts and had a duty to disclose them. Aaein the Amended Complaint, in October of 2008,
McClendon was required to sell his Chesapeake Sieckuse he was unable to satisfy margin calls.
Furthermore, Lehman’s financial collapse rendered it unable to satisfy its hedging contract
obligations to Chesapeake, theyecausing a decline in the valaEChesapeake’s gas contracts.
Additionally, Plaintiff contends the kick-oygrovisions in other hedging contracts resulted in
Chesapeake receiving unfavorable gas pricescamtributed to the decline in the value of
Chesapeake stock.

Defendants deny these allegations and conteatdtiby fully complied with all applicable
statutory and regulatory disclosure requirements in connection with the 2008 offering and related
materials. They further contend that Plaintifflaims are based on hindsight rather than on facts
which were known or reasonably could have deewn by Defendants at the time of the offering.

With respect to the current motion, Plaintiintends that the subject interrogatories and
document requests seek information and materialtwikicelevant to the claims and is calculated
to lead to the discovery of evidence admissible@t Chesapeake and McClendon argue that the
motion seeks information and documents beyongénmissible scope of discovery. With respect
to certain specific requests, they contendrdwests are overly broad and unduly burdensome.
McClendon argues that certain requested infolmnativolves personal financial and other private

information which is beyond the scope of permissible discovery.



ll. Standards governing discovery:

The Federal Rules of Civil Procedure establish the standards governing permissible
discovery:

(1) Scopein General. Unless otherwise limited by court order, the scope of discovery is as

follows: Parties may obtain discovery regarding any nonprivileged matter that is relevant

to any party’s claim or defense....For good cause, the court may order discovery of any
matter relevant to the subject matter involved in the action. Relevant information need not
be admissible at the trial if the discovery appears reasonably calculated to lead to the
discovery of admissible evidence.
Fed. R. Civ. P. 26(b)(1). Where “a party objettst discovery goes beyond that relevant to the
claims or defenses, ‘the court would become imedito determine whether the discovery is relevant
to the claims or defenses and, if not, whether good cause exists for authorizing it so long as it is
relevant to the subject matter of the actiomn™re Cooper Tire & Rubber Cp568 F. 3d 1180,
1188-89 (18 Cir. 2009)(quoting Fed. R. Civ. P. 26 astviy committee’s note (2000)). “Rule 26(b)
will not permit unlimited discoveryRule 26(b)(1) permits discoveoyly of ‘[rlelevant information’
and the discovery must ‘appear| ] reasonably d¢ated to lead to the discovery of admissible
evidence.”
Murphy v. Deloitte & Touche Group Ins. Pla#il9 F. 3d 1151, 1163 (4@ir. 2010).

The Tenth Circuit has explained that “redew” for Rule 26 purposes does not necessarily
have the same meaning as that apiphig the Federal Rules of Evidende. re Cooper Tire &
Rubber Co.568 F. 3d 1180, 1189 (1QCir. 2009). “[T]he standard for determining whether
information is relevant for purposes of pretriaativery is substantially broader than the standard
for relevance during trial.’Id. (quoting 7 James William Mooret al., Moore’s Federal Practice

837.22[2][a] (3d ed. 2007)). “In one respect, teem ‘relevance’ clearly is broader than

‘admissibility’ at trial: for purposes of discoverfrjelevant information need not be admissible at
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trial if the discovery appears reasonably calculaidehd to the discovenf admissible evidence.”
In re Cooper Tire568 F. 3d at 1189 (quoting Fed.R.Civ.P. 26(b)(1)).

Even if information sought in discoverydeemed relevant for Rule 26 purposes, however,
the Court must, in some circumstances, limiteptvise permissible discovery. Fed. R. Civ. P.
26(b)(2)(C). “[A]lldiscoveryis limited byRule 26 (b)(2), which protects againster alia, overly
burdensome discovery requests, discovery of cumulative materials, and overly costly discovery
requests.’Murphy,619 F. 3d at 1163(citing Fed. R. Civ. P.12¢R)(C)(i) and (ii)). Specifically,
the rule provides that “the court must limit thequency or extent of discovery otherwise allowed
by these rules or by local rule” whergter alia, the Court finds “the burden or expense of the
proposed discovery outweighs its likely benefansidering the needs of the case, the amount in
controversy, the parties’ resources, the importance of the issues at stake in the action, and the
importance of the discovery in resolving the issué®tl. R. Civ. P. 26(b)(2)(C) (iii). Asthe Tenth
Circuit has noted, “the Supreme Court has underddbet “the requirement of Rule 26(b)(1) that
the material sought in discovery be ‘relevant’ shdaddirmly applied, and the district courts should
not neglect their power to restrict discovdty protect] ‘a party or person from annoyance,
embarrassment, [or] oppression..R&gan-Touhy v. Walgreen C526 F.3d 641, 648-49 (1 Cir.
2008) (quotingHerbert v. Landp441 U.S. 153, 177(1979) (quoting Fed.R.Civ.P. 26(c)(1)).

“When the district court does intervene isabvery, it has discretion in determining what
the scope of discovery should be. ‘[T]he actuajpscof discovery should be determined according
to the reasonable needs of the action. The cowrtpmamit broader discovery in a particular case

depending on the circumstances of the case, theenattthe claims and defenses, and the scope of



the discovery requestedIti re Cooper Tire568 F. 3d at 1189 (quoting ¢eR. Civ. P. 26 advisory
committee’s note (2000)).

[1l. Application:

In light of the foregoing standards, the Cdwas considered the parties’ operative pleadings,
the arguments in the parties’ briefs, and the presentations during the December 16 hearing. With
respect to the specific interrogatories andusieent production requests which are the subject of
Plaintiff's motion, the Court finds as follows:

A. Requests for Production Nos. 10, 12, and 15 to Chesapeake.

In response to these requests, Chesapeakesaisgentieral objections that the material sought
is irrelevant and that the requests are overly broad, unduly burdensome, and oppressive.

The dispute appears to boil dowo the search terms to helized by Chesapeake. The
Court does not intend to take on the task of nmgrtjne parties’ competing search term proposals.
Instead, the Court informs the parties that Chealag's proposed search terms are too restrictive,
and Plaintiff's proposed search terms aretdarexpansive. The parties are directed to meet and
confer in order to reach agreement on the taomise utilized. The parties are encouraged to
cooperatively use technigues such as sampling in order to reasonably limit the volume of
information ultimately produced. The Court cautitdmsparties that failure to reach agreement on
the set of terms to hdilized will result in corrective action by the Court, which may include use
of a Special Master, allocation of discovery spahd appropriate sanctions for conduct determined
to have frustrated the orderly conduct of diggry and the reasonable resolution of discovery

disputes.



The parties are to report to thew@t, in the form of a joint e to the Court, within thirty
(30) days of the date of this Order, theiognmess in reaching an agreement regarding the search
terms to be utilized.

B. Interrogatory Nos. 8 and 9 to Chesapeake.

In response to these interrogatories, Chesapeake again asserted general objections similar
to those interposed in connection with Resjador Production Nos. 10, 12 and 15. Additionally,
Chesapeake objected on the grounds that the interrogatories duplicated “Plaintiff’'s Request for
Production of Documents,” and that the interrogatories were premature.

Chesapeake’s general objections to these interrogatories are not well taken under the
circumstances of this case, and are overruledthéy as discovery has been ongoing in this case
since early 2011, the notion that the interrogat@regpremature is without merit. Chesapeake is
directed to properly answer the interrogatories ivithirty (30) days of the date of this Order.

C. Interrogatory Nos. 10, 15 and 16 to Chesapeake.

Chesapeake objected generally to these interrogatories on grounds virtually identical to
grounds asserted in connection with Interrogatory Nos. 8 and 9. With respect to these
interrogatories, however, Chesapeake’s position is more persuasive.

The Amended Complaint asserts that thestegfion statement faidieto properly disclose
material facts in three categories, described genetgbisaat pp. 1-3, and that the defendants failed
to make reasonable and diligent investigation o$taements contained in the prospectus. Against

this backdrop, the objected-to interrogatories paint with too broad a brush. As written, the

The answer does not indicate which production requasduplicated, or whether any responsive documents
were produced.

2Appropriate objections on the grounds of privilegenif,amust comply with Fed. R. Civ. P. 26(b)(5)(A).
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interrogatories overreach, and seek information neither relevant nor reasonably calculated to lead
to the discovery of admissibleidence. Chesapeake’s objections to these interrogatories as they
were originally propounded by Plaintiff, are sustained.

D. Requests for Production of Documents No. 2 to McClendon.

Request for Production No. 2 seeks broad caiegjof personal financial information from
Defendant McClendon as of JWy2008. Defendant McClendon objectedhe request in toto on
grounds of relevance, and that the request seeks private and sensitive confidential information.

As discussedupra,in addition to limitations on discovery based on relevance to claims and
defenses in the litigation, Fed. R. Civ. P. 26(c) empowers the Court to forbid or limit discovery to
protect a party from annoyance, embarrassiroppression, or undue burden or expéntiee rule
serves in part to protect a party’s privacy intereStsattle Times Co. v. Rhinehat67 U. S. 20, 35
n. 21 (1984). With these limitations in mind, the Court concludes that the request in question is
excessive in its scope. Plaintiff allegestie Amended Complaint that Defendant McClendon
“lacked the cash” —i.e., liquid assets — necessary to satisfy his margin loans. The requestin question
goes well beyond information reasonably relateditoalegation. Accordingly, the Court directs
that discovery may be had regarding documemisred by Request No. 2, subparts (a) and (d) only,
as of the date set forth in the requesdtloreover, such discovery shall not only be subject to the

existing Stipulated Protective Order [Doc. No. 1@t shall receive the additional protection of

°If a motion to compel is granted in part and deniguhirt, the Court may issue any protective order authorized
under Rule 26(c). Fed.R.Civ.P. 37(a)(5)(C).

“The request, as written, includes tax returns among tegaras of financial documents sought. Tax returns

are subject to a qualified privilege, and should not be produced where, as here, the information sought is readily available
from other sourcesBiliske v. American Live Stock ins. C83 F.R.D. 124, 126 n.1 (W. D. Okla. 1977).
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being restricted to review only by persons set forth in Paragraph 4.1(a),(b), (d), and (f) of the
Stipulated Protective Order, unless otherwise ordered by the Court. Such document production is
to be accomplished within thirty (30) days of the date of this Order.

V. Conclusion:

In accordance with the foregoing, Plaintiff's Motion to Compel [Doc. No. 128] is granted
in part and denied in part, as set forth herein.

IT IS SO ORDERED this'6day of January, 2012.

L 0. Qb

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE




