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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
)
Plaintiff-Respondent, )
)
VS. ) Case No. CR-06-136-M
) (CIV-09-1128-M)
MICHAEL MAYTUBBY, )
)
Defendant-Movant. )
ORDER

Defendant-Movant Michael Maytubby (“Maytubby”), a federal prisoner, filed a Motion
Under 28 U.S.C. § 2255 to Vacate, Set Asidé&;arect Sentence by a Person in Federal Custody
on October 14, 2009. On DecemBéer 2009, plaintiff-respondent UniteStates of America filed
its response, and on August 3, 2011, Maytubby filed his reply.

I. Background

On May 16, 2006, Maytubby and several otheniitllials were charged by complaint with
conspiracy to possess with intent to distributeatioe base, cocaine, and marijuana. On June 7,
2006, a federal grand jury indicted Maytublayyd others, on numerous drug and gun crimes.
Charges included: (1) conspiring to distribute cre@&aine, marijuana, and ecstasy in violation of
21 U.S.C. § 846; (2) maintaining a drug-involved premises in violation of 21 U.S.C. 8§ 856(a)(1);
(3) possessing with intent to distribute a controlled substance in violation of 21 U.S.C. § 841(a)(1);
(4) carrying a firearm during and in relation to aghtrafficking crime in violation of 18 U.S.C. 88
924(c)(1)(A)(1); (5) being a drug user in possessiba firearm and ammunition in violation of 18
U.S.C. 8922(9)(3); and (6) possessing a firearmrihénance of drug trafficking in violation of 21

U.S.C. § 924(c)(1)(C)().

Dockets.Justia.com


http://dockets.justia.com/docket/oklahoma/okwdce/5:2009cv01128/74820/
http://docs.justia.com/cases/federal/district-courts/oklahoma/okwdce/5:2009cv01128/74820/2/
http://dockets.justia.com/

Maytubby was tried by a jury, and on Ober 25, 2006, the jury found Maytubby guilty on
all eight counts in which he was charge@n March 7, 2007, Maytubby was sentenced to 235
months’ imprisonment on Counts 1, 2, and 6p@hths’ imprisonment on Count 3; 120 months’
imprisonment on Counts 5 and 8, all to run concurrently, and 60 months’ imprisonment on Counts
4 and 7, to run concurrently with each other eosecutively to all other counts, for a total term
of imprisonment of 295 months.

Maytubby appealed his conviction and sentetacthe Tenth Circuit Court of Appeals,
asserting that this Court erred by considegngpressed drugs for sentencing purposes. On July
7, 2008, the Tenth Circuit affirmed Maytubby’s sententaited States v. Maytubby, 272 Fed.
Appx. 749 (16 Cir. 2008). Maytubby timely filed a Petitidar Writ of Certiorari. On November
3, 2008, the United States Supreme Court denied Maytubby’s petiaytubby v. United Sates,

129 S. Ct. 515 (2008).

Maytubby then filed a § 3582 motion to reducge $entence based on the retroactive crack-
cocaine guidelines amendment. This Couainged Maytubby’s motion and reduced his sentence
to 188 months’ imprisonment on Counts 1, 2d &; 60 months’ imprisonment on Count 3; 120
months’ imprisonment on Counts 5 and 8, aluilo concurrently, and 60 months’ imprisonment on
Counts 4 and 7, to run concurrently with each odinelrconsecutively to all other counts, for a total
term of imprisonment of 248 months’ imprisonment.

Finally, on December 31, 2008, Maytubby filed a Motion for Commitment to Custody
Returned to Bureau of Prisons Pursua@dart’s Mittimus. On August 5, 2009, the Court denied

Maytubby’s motion.



1. Discussion

Maytubby asserts the following grounds in support of his § 2255 motion: ineffective
assistance of appellate counsel and the Oklahoma Department of Corrections constructively
kidnapped him by putting him in state custddy.

A. Ineffective assistance of appellate counsel

To prevail on a claim of ineffective assistance of counsel, Maytubby must first show:
his counsel’s performance was constitutionally deficient, i.e., it fell
below an objective standard @asonableness. . . . Second, he must
demonstrate there is a reasonable probability that, but for counsel’s
errors, the outcome of the proceedings would have been different.
Moorev. Reynolds, 153 F.3d 1086, 1096 (1 ir. 1998). See also Srickland v. Washington, 466
U.S. 668 (1984). Maytubby bedtse burden of identifying specific acts or omissions of counsel
which were not “the result of reasonable professional judgmesititkland, 466 U.S. at 690.
Conclusory allegations of ineffectivepresentation are insufficiehinited Satesv. Fisher, 38 F.3d
1144, 1147 (10Cir. 1994).
The right to effective assistance olmsel continues through direct appdalittsv. Lucey,
469 U.S. 387, 396 (1985). Appellate counsel’s degit winnow out weaker claims on appeal and
focus on those more likely to prevalil, if stigiteally sound, is the hallmark of effective appellate
advocacy rather than evidence of incompeteisath v. Murray, 477 U.S. 527, 536 (1986).

Maytubby asserts that his appellate counselJ&tk Short, was ineffective in the following

ways: (1) Mr. Short did not appeal issues relatingitness credibility; (2)he issue Mr. Short did

In a separate order issued this same date, the Court granted Maytubby’s motion for
voluntary dismissal and dismissed ground one —@aa#ffe assistance of trial counsel — of his 8§
2255 motion.



raise on appeal was doomed to fail; (3) Mr. Shattrait appeal issues relating to the introduction
of evidence of crimes that Maytubby was neittlgasrged nor convicted of; and (4) Mr. Short told
Maytubby that he could not have copies of tianscripts. The Court will address each of
Maytubby’s claims of ineffectiveness below.

Maytubby contends that Mr. Short was ineffeetfor failing to raise the issue of witness
credibility, specifically as to withesses Timothyl&and Michael Raines, on appeal. The issue of
witness credibility falls within tb province of the jury, and an appellate court cannot question the
jury’s credibility determination unless it exceeds the bounds of ration&ey United Sates v.
Prince, No. 10-3180, 2011 WL 3373788, at *11 {(10ir. Aug. 5, 2011)Ditrich v. United States,

243 F.2d 729, 730 (¥Cir. 1957). Upon review of the recdrdthis case, the Court finds counsel’s
failure to argue the issue oftmness credibility on appeal does not fall below an objective standard
of reasonableness. Given the law set forth abihveCourt finds that any arguments regarding
witness credibility most likely would have failed on appeal. Appellate counsel’s decision to winnow
out weaker claims on appeal andds on those more likely to pralaf strategically sound, is the
hallmark of effective appellate advocacyher than evidence of incompeten@emith v. Murray,

477 U.S. 527, 536 (1986). Accordingly, the Court finds Maytubby’s appellate counsel was not
ineffective for failing to argue on appeal the issue of witness credibility.

Maytubby next contends that Mr. Short wasfiactive because the issue he did raise on
appeal — the Court’s consideration of supprégsedence in imposing sentence — was doomed to
fail. Specifically, while Mr. Short chose to focos the implications of the dictionary definition of
“suppress,” Maytubby suggests that Mr. Short shbale attacked this Court’s finding that law

enforcement did not conduct the July 6, 2005 seaitthintent to increase his sentence. Having



carefully reviewed the record in this case, @murt finds that raising the issue of the Court’s
consideration of suppressed evidence in impasamgence did not fall below an objective standard

of reasonableness. Specifically, the Court finds that it was reasonable for Mr. Short to make the
arguments he made on appeal — there is mgtmeffective about making an argument that is
currently foreclosed by precedent. By makingdahgument, appellate counsel allows the circuit
court to overturn circuit precedent and makes later challenges easier for Maytubby if the Supreme
Court ever changes course. Additionally, lokigpon the record made at Maytubby’s sentencing,

the Court finds that Maytubby has failed to demonstrate there is a reasonable probability that, but
for counsel’s errors, the Tenth Circuit would have reversed this Court’s rulings at sentencing.
Accordingly, the Court finds that Mr. Short wagt ineffective based upon the issue he raised on
appeal.

Maytubby also contends that Mr. Short was ineffective for failing to raise the issue of the
introduction of evidence of crimes that Maytubbysweither charged nor convicted of on appeal.
Specifically, Maytubby contends that the government improperly introduced evidence regarding
Maytubby threatening a witness, Maytubby maetiiring crack cocaine, Maytubby being a gang
member, and the October 2004 shootout. Having reddte record in this case, the Court finds
that counsel’s failure to argue this issue on appeal does not fall below an objective standard of
reasonableness. While Maytubby was not specificaldyged with individual counts regarding the
conduct set forth above, the Court finds that said evidence was clearly relevant to the conspiracy
charge against him and was properly admitteccotdingly, the Court finds that Mr. Short was not
ineffective for failing to raise #hissue of the introduction of edce of crimes that Maytubby was

neither charged nor convicted of on appeal.



Finally, Maytubby asserts that Mr. Short wasffactive because he told Maytubby that he
could not have copies of his trial and motioanscripts while he was in state prison. Having
carefully reviewed Maytubby’s submissions, ©@eurt finds that Maytbby has not demonstrated
that but for Mr. Short’s inaccurate advice regardirggdging able to have copies of transcripts, the
outcome of his appeal would have been diffefeitcordingly, the Court finds that Mr. Short was
not ineffective because he taldlaytubby that he could not have copies of his trial and motion
transcripts while he was in state prison.

B. “Constructive kidnapping”

Maytubby was in state custody while the underlyntion was proceeding in this Court, and
Maytubby was brought before this Court pursuant itswf habeas corpus ad prosequendum. After
Maytubby was sentenced in the underlying action, Maytubby was returned to state custody to
resolve pending charges filed in the Dist@xurt of Oklahoma County, Oklahoma. Maytubby
entered into a plea bargain in state court andseatenced to seven years’ incarceration, which was
to run concurrent with his federal sentence.ytdbby contends that after being sentenced in state
court, he should have been returned to federal custody to serve his federal sentence and that the
Oklahoma Department of Corrections “constructively kidnapped” him by not returning him to
federal custody such that he had to serve his stttence prior to his federal sentence. Maytubby,
thus, moves the Court to effectively give hiredit on his federal sentence for the time he spentin

state custody serving his state sentence.

>The Court would note that Maytubby has recdiadl of the requested transcripts for
purposes of his § 2255 motion and has assertedwalissues that Mr. Short should have raised
on appeal, and the Court has determined that neither issue has merit.
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Maytubby raised this same argument in his Motion for Commitment to Custody Returned
to Bureau of Prisons Pursuant to CouMgtimus, which the Court denied on August 5, 2009.
Through his § 2255 motion, Maytubby is moving this Ctmureconsider its earlier denial of relief.
Maytubby, however, did not appeaisiCourt’s previous denialf his Motion for Commitment to
Custody Returned to Bureau of Prisons Pursuant to Court’s Mittimus.
A defendant is procedurally barred from presenting any claim in a
section 2255 petition that he failed to raise on direct appeal unless he
can demonstrate cause for his procedural default and prejudice
suffered thereby, or that the failure to hear his claim would result in
a fundamental miscarriage of justice.
United States v. Wright, 43 F.3d 491, 496 (YCCir. 1994).
Having carefully reviewed Maytubby’s § 2255 motion and reply, the Court finds that
Maytubby has not asserted, let alone demonstratgaaase for his procedur@dfault or prejudice
nor that the failure to hear his claim wouldsult in a fundamental miscarriage of justice.
Accordingly, based upon Maytubby’s failure to appthis Court’s denial of his Motion for
Commitment to Custody Returned to Bureau of Prisons Pursuant to Court’s Mittimus, the Court

finds that Maytubby is procedurally barred from raising the instant ground for relief.

Il Evidentiary Hearing

As set forth above, Maytubby’s motion does nofseh a basis for relief from his sentence
or conviction. Because that conclusion is congkigishown from the record and from the nature
of Maytubby’s claims, the Court finds there is no need for an evidentiary hearing on this motion.
28 U.S.C. § 2258 nited Satesv. Galloway, 56 F.3d 1239, 1240 n.1 (1Cir. 1995);United States

v. Marr, 856 F.2d 1471 (foCir. 1988).



IV.  Conclusion

Accordingly, the Court DENIES Maytubby’s Mon Under 28 U.S.C. § 2255 to Vacate, Set
Aside, or Correct Sentence by a Person in Federal Custody.

IT ISSO ORDERED this23rd day of August, 2011.

VICKI MILES-TaGRANGE | 371/ lQ
CHIEF UNITED STATES DISTRICT JUDGE




