Troutt v. Jones et al Doc. 16

IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

MARK ANTHONY TROUTT, )
Petitioner, ))
V. ; Case No. CIV-09-1348-D
JUSTIN JONES, Director, : )
Respondent. : )
ORDER

This matter is before the Court for reviefwthe Report and Recommendation [Doc. No. 9]
issued by United States Magistrate Judge Ghiiyurcell pursuant to 28 U.S.C. 8 636(b)(1)(B)-(C)
on December 22, 2009. Judge Purcell recommemasiany dismissal of the Petition as time-barred
by the Antiterrorism and Effective Death Pen&#igt (AEDPA), 28 U.S.C. § 2244(d). Within the
time period for filing an objection, Petitioner hasdea filing entitled, “Petitioner’'s Pro-Se Motion
to Amend Habeas Corpus CIV-09-1348-D Petitifbdc. No. 15], to add allegations regarding
previous post-conviction proceedings in state addr@ courts that he believes warrant equitable
tolling of the limitations period. The Court liberally construes Petitioner’s filing as a timely
objection to the Report. The Court must makeeanovo determination of portions of the Report
to which specific objection is made, and may atagpdify, or reject the recommended decision
in whole or in part.See 28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P. 72(b)(3).

Petitioner, a state prisoner appeafng se, seeks a writ of habeas corpus under 28 U.S.C.
§ 2254 regarding a conviction of unlawful distribution of a controlled dangerous substance after
previous felony convictions, and a 30-yeas@n sentence imposed on January 12, 2005, in Case

No. CF-2001-6216, District Court of Oklahoma Cgy@klahoma. In opposition to Judge Purcell’s
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finding of untimeliness, Petitioner presents arguimemsupport equitable tolling based, in part, on
a previous 8§ 2254 action, which was disse&id by this Court on February 21, 208& Petitioner’s
Pro-Se Motion, Ex. 3 [Doc. 15-4]The court of appeals deniadcertificate of appealability and
dismissed a prior appeal on July 15, 2G08]) denied rehearing on August 14, 20[@B, Exs. 4-5.
The Supreme Court denied a writ of certiorari on March 9, 2019EXx. 6. A review of the court
record in the earlier case confirtiet the prior petition involved the same criminal conviction in
Case No. CF-2001-6216, District Coaf Oklahoma County, Oklahom&ee Troutt v. Jones, Case
No. CIV-07-1062-D, Petition (W.D. Okla. Sept. 21, 20G@8g also id., Order (Feb. 12, 2008).

The AEDPA requires prior authorization from the court of appeals to file a second or
successive habeas petition under § 225%e 28 U.S.C. § 2244(b)(3)(A). Absent such
authorization, a district court lacks subject matter jurisdiction of the acBiemln re Cline, 531
F.3d 1239, 1251 (10th Cir. 2008 also United Statesv. Gallegos, 142 F.3d 1211, 1212 (10th Cir.
1998). The court of appeals has advised district courts: “When a second or successive § 2254 or
§ 2255 claim is filed in the district court withotlte required authorization from this court, the
district court may transfer the matter to this couittdietermines it is in thmterest of justice to do
so under 8§ 1631, or it may dismiss the mobopetition for lack of jurisdiction.”Cline, 531 F.3d
at 1252 (citing Spitznas v. Boone, 464 F.3d 1213, 1227 (10th A006)). The court in
Clinediscussed factors to be considered in determimfregher a transfer is in the interest of justice.
Seeid.

In this case, the record reveals no authtionafrom the court of appeals for Petitioner to
file a second or successive § 2254 petition. Furthmon consideration of the appropriate factors,
the Court finds that a transfer of the Petition to the court of appeals for authorization under

§ 2244(b)(3) is not warranted.



For these reasons, the Court declineslapathe Report and Recommendation [Doc. No. 9].
The Court instead finds that the Petition mustlisenissed for lack of jurisdiction pursuant to 28
U.S.C. § 2244(b)(3).

IT IS THEREFORE ORDERED that the PatitiUnder 28 U.S.C. § 2254 for Writ of Habeas
Corpus [Doc. No. 1] is DISMISSED for lack ofjsdiction. Judgment shall be entered accordingly.

IT IS SO ORDERED this 28day of January, 2010.
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TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE




