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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA
JOHN BALOG, an individual, )
Plaintiff, )

and

TERESA M. BALOG, individually and on )
behalf of her minor children, Suzanne Balog, )
a minor, Corey Balog, a minor, and Joshua ) CIV-10-505-D
Balog, a minor, )

)

Plaintiff/Intervenor, )
VS. )

)
JEFF BRYAN TRANSPORT LTD, a )

foreign corporation; MARKEL INSURANCE )
CO. OF CANADA; THOMAS EARLE, )
individually; and SWIFT BEEF COMPANY, )

Defendants. ))
ORDER

Before the Court is the Joint Motion to RemaAction to State Court [Doc. No. 12] filed
by Plaintiff John Balog and Intervenor/Plaintifffesa Balog. The Motion has been fully briefed
and is at issue.

Summary of the Facts

This action was originally filed in the Drstt Court of Beckham County, Oklahoma on May
21, 2009, by John Balog, an individual (“Originaaiptiff’), against Jeff Bryan Transport LTD,
Markel Insurance Co. of Canada, Thomas Earle, and Swift Beef Company (collectively,

“Defendants”): Original Plaintiff seeks to recovactual and punitive damages in connection with

an automobile accident that transpired on or around May 23, 2007.

! Swift Beef Company was dismissédring the state court proceeding3egDoc. No. 1-25.]
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On April 28, 2010, the state district judge granted a motion by Teresa Balog, individually
and on behalf of her minor childréfintervenor/Plaintiff”), to interene as a party plaintiff. [See
Doc. No. 1-29.] Intervenor/Plaintiff filed heirst Amended Petition in state court on May 12, 2010,
also seeking damages against Defendants in connection with the automobile accident that occurred
on or around May 23, 2007. Speciflgaher petition seeks damages in excess of $75,000, exclusive
of interest and costs Sgelntervenor/Plaintiff’'s First Amended Petition, Doc. No. 1-31, p. 3.]

Upon receipt of Intervenor/Plaintiff’'s Firdmended Petition and pursuant to 28 U.S.C.
§ 1441(a), Defendants removed the case to federal court, alleging original jurisdiction under the
federal diversity statute. Original Plaintiff and Intervenor/Plaintiff (ftogether, “Plaintiffs”) have filed
a joint motion to remand the case to state court, asserting this Court does not have subject matter
jurisdiction because, although complete diversiigtsxthe amount in controversy does not exceed
the statutory minimum of $75,000. Plaintiffs attatively assert that, even if subject matter
jurisdiction exists for Intervenor/Plaintiff's claim, supplemental jurisdiction does not exist for
Original Plaintiff's claim. Defendants argue the motion to remand was untimely and, in the
alternative, they contend that the record establishes jurisdiction for all claims before the Court.

The Timeliness of Plaintiffs’ Motion to Remand

As an initial matter, the Court rejects Defendants’ argument that Plaintiffs’ motion to remand
is untimely. As Defendants cite in their owmelhy28 U.S.C. § 1447(ckeressly provides a motion
to remand a case “on thasis of any defedther than lack of subject matter jurisdiction must
be made within 30 days after thinig of the notice of removal.” §eeDoc. No. 15, p. 3 (emphasis
added).] Thus, there is no deadline for a motioetwand if it is based on an alleged lack of subject

matter jurisdiction.SeePowerex Corp. v. Reliant Energy Services,, 1661 U.S. 224, 229 (2007)



(“If at any time before final judgment it appears that the case was removed improvidently and
without jurisdiction, the district court shall remand the case.”). Plaintiffs’ sole basis for seeking
remand is their contention that the Court lackgect matter jurisdiction. Therefore, the timing of
Plaintiffs’ motion is irrelevant, and the Court will proceed to consider the merits of the motion.
The Amount in Controversy

Plaintiffs assert the Court does not have subject matter jurisdiction because the amount in
controversy is less than $75,000. They note that, in his Pétioiginal Plaintiff sought actual
damages exceeding $10,000 and punitive damages in an unspecified amount. In response to a
request for admission submitted in the state couidrgcOriginal Plaintiffdenied that his claim
exceeded $75,000 “at this time SdeDoc. No. 12-4, Request for Adssion No. 1, p. 2.] Plaintiffs
further contend that Intervenor/Plaintiff's claim for damages of more #7&000 should be
disregarded. Plaintiffs reference a proposed “settlement agreement” executed between Original
Plaintiff and Intervenor/Plaintiff to support their argument that the amount recoverable by
Intervenor/Plaintiff is actually less than $75,000.

Defendants cite Intervenor/Plaintiff's Filsinended Petition to support their argument that
the amount in controversy does exceed $75,000, noting that they did not request removal until
Intervenor/Plaintiff filed her claim seeking that amotint.

Federal district courts have original jurisdiction over “all civil actions where the matter in
controversy exceeds the sum oflueaof $75,000, exclusive of intesteand costs, and is between

citizens of different States28 U.S.C. § 1332(a). The Tenth Qiitrecently summarized the issues

2 In Oklahoma, an action commences upon the filing of a “petition,” as opposed to a “com@aedRla. Stat. tit 12,

§ 2003. For purposes of analyzing the pending issues, these two terms are interchangeable.

% If federal jurisdiction does not exist with the initial pleaditigg defendant has thirty days to remove after receiving
the pleading or other document which makes it ascertainable that the action is remBeab&U.S.C. § 1446(b).
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relating to the burden of establishing the judidnal amount for removal purposes, and provided
an exhaustive analysis to guideaurt’s determination of the issu&ee McPhail v. Deere & Co.
529 F.3d 947, 952-57 (10th Cir. 2008). Initially, the burden is on the removing party to establish
federal subject matter jurisdictiofd. at 952. The removing party must “prove jurisdictional facts
by a ‘preponderance of the evidence’ such that the amount in controvaygxceed $75,000.”
Id. at 953 (emphasis added).
The Circuit emphasized that satisfying thigden does not require the defendant to prove

jurisdiction. Id. Rather, the “preponderance of the evidence’ standard applies to jurisdictional
facts, not jurisdiction itself. What the proponehjurisdiction must ‘prove’ is contested factual
assertions . . . [jjurisdictiaitself is a legal conclusion.ansequencef facts rather than a provable
‘fact.”” McPhail, 529 F.3d at 954 (quotingeridian Security Ins. Co. v. Sadowski1 F.3d 536,
540-43 (7th Cir. 2006)). Jurisdictional factsyntee proven by using “contentions, interrogatories
or admissions in state court; by calculation froe¢bmplaint's allegatiofi by reference to the
plaintiff's informal estimates or settlement demands|[;] or by introducing evideltte.”
Importantly, the “general federal rule has loegbto decide whatétamount in controversy
is from the complaint itself, unless it appears @n some way shown that the amount stated in the
complaint is not claimed ‘in good faith.Marchese v. Mt. San Rafael Hosp4 F. App'x 963, 964
(10th Cir. 2001) (unpublished opinion) (quotidgrton v. Liberty Mut. Ins. Cp367 U.S. 348, 353
(1961)). TheMcPhail court also recognized this ruledicta, mentioning that the defendant must

show jurisdiction exists by utilizing the means dethabove only when there is an “absence of an

explicit demand for more than $75,000McPhail, 529 F.3d at 955.



Once the defendant has shown by a preponderance of the evidence that the jurisdictional
facts exist for federal subject matter jurisdictitiie burden then shifts to the plaintiff seeking
remand.ld. at 954. To show a basis f@mand, the plaintiff must prove to a “legal certainty” that
less than $75,000 is recoverable on the cldam.

In this case, the Court finds Defendants eartheir burden of proving the jurisdictional
facts for federal subject matter jurisdiction abtervenor/Plaintiff's claim by showing her explicit
demand for more than $75,000, exclusive of inteaadtcosts, in her petition. [See Doc. No. 1-31,

p. 3.] The Court further finds Plaintiffs have fail® show to a “legal certainty” that Defendants

will be liable to Intervenor/Plaintiff for lesthan $75,000. Plaintiffs’ argument concerning the
proposed “settlement agreement” is unpersuasive. No Defendant is a party to the “settlement
agreement.” It was entered into only between Original Plaintiff and Intervenor/Plaifiéefore,

it has no effect on any of the Defendant’s potefigility to Intervenor/Plaintiff. The plain fact
evident from Intervenor/Plaintiff's petitiois that one or more of the Defendamtayhave to pay
Intervenor/Plaintiff an amount in excess of $75,000.

Therefore, the Court find$t has original federal subject matter jurisdiction over
Intervenor/Plaintiff's claim against Defendatiecause the amountiontroversy exceeds $75,000.
Furthermore, Original Plaintiff's claim againsti@adants may also be sufficient to confer original
federal subject matter jurisdiction because he seeks punitive damages, which may be aggregated
with his asserted actual damages to satisfy the jurisdictional arSeentvoodmen of the World Life
Ins. Soc’y v. Manganar®42 F.3d 1213, 1218 (10th Cir. 2003). Heee as discussed below, the

Court does not need to find original gdliction for Original Plaintiff’s claim.

* Indeed, it is not even certain that the agreemebiniding on the Plaintiffs because the submitted copy of the
“settlement agreement” is not signe&egDoc. No. 12-5.]
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Supplemental Jurisdiction

Plaintiffs contend that, even if the Courshjarisdiction over Intervenor/Plaintiff's claim,
it is improper for the Court to exercise supplemental jurisdiction over Original Plaintiff’'s claim.
Plaintiffs acknowledge 28 U.S.C. § 1367 permitstkercise of supplemental jurisdiction, but they
argue the statute does not apply where jurisdigidrased on an intervenor’s claim. Defendants
also rely on 28 U.S.C. § 1367 to support their arguinthat the statute authorizes the Court to
exercise supplemental jurisdiction over an origptaintiff if it has jurisdiction over the intervening
party.

Title 28 U.S.C. § 1367(a) states, in pertinent part, that:

in any civil action of which the district courtsve original jurisdiction, the district courts

shall have supplemental jurisdiction over all ottlaims that are so related to claims in the

action within such original jurisdiction thatey form part of the same case or controversy
Such supplemental jurisdiction shall include claims that involve the joinder or
intervention of additional parties.
“A claim is part of the same case or controvéirggyderive[s] from a common nucleus of operative
fact.” Price v. Wolford 608 F.3d 698, 703 (10tir. 2010) (quotingCity of Chicago v. Int'l Coll.
Of Surgeons522 U.S. 156, 165 (1997)).

In this case, the claims asserted by Original Plaintiff and Intervenor/Plaintiff derive from a
common nucleus of operative fact because those claims are based on the automobile accident that
occurred on or around May 23, 2007. Defendants’ potdiaality to the Original Plaintiff and/or
Intervenor/Plaintiff is necessarily based on the same facts and circumstances.

When original jurisdiction exists tbugh diversity alone, 8 1367(b) carves out two

exceptions concerning parties who have intervened under Fed. R. Civ> A 2durt may not

®Intervenor/Plaintiff entered the action in the stateceedings under Okla. Stat. tit. 12, § 2024, which is
Oklahoma'’s counterpart to Fed. R. Civ. P. 24.



exercise supplemental jurisdiction “over (1) claibysparties ‘seeking to intervene as plaintiffs
under Rule 24’ and (2) ‘claims by plaintiffs agsii persons made parties under Rule . . . 24.”
Price,608 F.3d at 703 (quoting 28 U.S.C. § 1367(b)).

Importantly, the majority of circuits agree tigt367(b) “reflect Congress' intent to prevent
original plaintiffs — but not defendants or thirdrpas — from circumventing the requirements of
diversity.” Viacom Intern., Inc. v. Kearnef12 F.3d 721, 726-27 (2d Cir. 2000) (emphasis added);
see e.g. Grimes v. Mazda N. Am. OperatiBb5 F.3d 566, 573 (6th Cir. 2004) ("The supplemental
jurisdiction provision, 28 U.S.C. § 1367(b), states ceagional intent to prevent original plaintiffs-
but not defendants or third parties-from amventing the requirements of diversity.United
Capitol Ins. Co. v. Kapiloffl55 F.3d 488, 492 (4th Cir. 1998) ("Thus, the limitation of § 1367(b)
applies only to plaintiffs' efforts to join nondiverse partiess8e alsdi.R.Rep. No. 101-734, at 29
(1990), reprinted in 1990 U.S.C.C.A.N. 6860, 6875 (The purpose of § 1367(b) is to prevent
"plaintiffs [from being able] to evade the jurisdictional requirement of 28 U.S.C. § 1332 by the
simple expedient of naming initially only thodefendants whose joinder satisfies section 1332's
requirements and later adding claines within original federal jusdiction against other defendants
who have intervened or been joined on a supplemental basis.").

The Court finds that neither statutory exceptregarding intervening parties prevents the
Court from exercising supplemental jurisdiction in ttase. The Plaintiffs are incorrect to rely on
Intervenor/Plaintiff’'s claim to support their argunhéimat such exceptions do apply. As discussed
above, the Court has original jurisdiction ovetelwenor/Plaintiff's claim. The Court is only

exercising supplemental jurisdiction over Original Riffis claim. OriginalPlaintiff is not a party



seeking to intervene, and he is not assertingimm@gainst an intervening party. Therefore, neither
statutory exception applies.

Moreover, exercising supplemental jurisdiction over Original Plaintiff's claim does not
violate the policy behind 8§ 1367(b). Adjudication@figinal Plaintiff's claim in federal court
cannot be construed as assistdriginal Plaintiff in circumventing the requirements of diversity,
especially since he is one of the parties reiijpgshe Court to remand. Therefore, the Court will
exercise supplemental jurisdiction over @wag Plaintiff’'s claim against Defendants.

Conclusion

The Court finds that federal subject matter jugsdn exists for all claims before the Court.
The Court has original jurisdiction over Intenag/Plaintiff’'s claim and supplemental jurisdiction
over Original Plaintiff’'s claim.

IT IS THEREFORE ORDERED that the idb Motion of Plaintiff John Balog and
Intervenor/Plaintiff Teresa Balog to Remand #hation to State Court [Doc. No. 12] is DENIED,
as set forth above.

IT IS SO ORDERED this'5day of August, 2010.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE




