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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

ANNA M. HAMILTON, ))
Plaintiff, ;
VS. ; NO. CIV-10-1254-D
OKLAHOMA CITY UNIVERSITY, ))
Defendant. ))
ORDER

Before the Court is the motion for summpaugigment [Doc. No. 34] of Defendant Oklahoma
City University (“OCU”). Plaintiff timely reponded, and OCU filed a reply. OCU seeks judgment
on all claims asserted by Plaintiff, arguing tha&t timdisputed material facts establish it is entitled
to judgment as a matter of law in accordance with Fed. R. Civ. P. 56.
Background:

Plaintiff asserts claims resuigj from OCU'’s failure to seletter for the position of director
of forensics and assistant professirhetoric, a full time, tenuredck faculty position. She alleges
that OCU'’s decision was motivated by unlawful gardiecrimination in violation of Title VIl of
the Civil Rights Act of 1964 (“Title VII”), and bylisability discrimination in violation of the
Americans with Disabilities Act (“ADA”) an@Dklahoma’s Anti-Discrimination Act (‘OADA"Y.
In its motion, OCU argues Plaintiff cannot prevail on these claims as a matter of law because the

evidence shows Plaintiff cannot satisfy her buroigoroving her gender or disability were factors

Ynitially, Plaintiff also asserted a tort claim basedBamk v. K-Mart Corporation770 P.
2d 24 (Okla. 1989). In response to OCU’s mofmnjudgment on that claim, Plaintiff concedes
she cannot maintainBurk claim because her employment was not terminated. She expressly asks
the Court to dismiss that claim.
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in the decision to hire another candidate, caor she show that OCU'’s stated nondiscriminatory
reasons for the selection are a pretext for discrimination.

Standard of review:

Summary judgment is proper where the undisputed material facts establish that a party is
entitled to judgment as a matter of law. Fed.R.Civ.P. 56@ntex Corp. v. Catretd77 U.S. 317,
323 (1986). A material fact is one which may affect the outcome of the suit under the governing
law. Anderson v. Liberty Lobby, In@77 U.S. 242, 247-48 (1986).0 avoid summary judgment,
a plaintiff must present more than a “mere scaititif evidence; the evidence must be such that “a
reasonable jury could return a verdict for the non-moving pady.”The facts in the record and
reasonable inferences therefrom must be viewedhe light most favorable to Plaintiff.
Swackhammer v. Sprint/United Mgmt. G923 F.3d 1160, 1167 (T0Cir. 2007). However, to
establish the existence of a “genuine” mateaatdal dispute, a plaintiff must present evidence to
show more than “some metaphysidaubt as to the material factdMatsushita Electric Industrial
Co. v. Zenith Radio Corp45 U.S. 574, 588 (1986). To satisfy this requirement, she cannot rely
on the allegations in her complaint, her persbeééfs, or conclusory assertions; rather, she must
come forward with evidence outside the pleadsgficient to create a factual dispute with regard
to the issue on which judgmastsought. Fed.R.Civ.P. 56(€Jelotex 477 U.S. at 324. The facts
must be identified by reference to affidavidgposition transcripts, or specific exhibitadler v.
Wal-Mart Stores, In¢.144 F.3d 664, 671 (YOCir. 1998). Conclusory arguments in the
nonmovant’s brief are not adequate to create an issue of fact, and are thus insufficient to avoid
summary judgment. Harvey Barnett, Inc. v. ShidleB38 F.3d 1125, 1136 (10Cir. 2003).

Where the undisputed facts establish that a plaintiff cannot prove an essential element of a



cause of action, the defendant is entitie judgment on that cause of actid@elotex477 U.S. at
322. Insuch cases, the defendant is not requirddpoove the plaintif§ claim, but may rely on
“a lack of evidence for the nonmovant on asential element of the nonmovant’s claimdler,
144 F.3d at 671. The burden then shifts to thenpthio “go beyond the gladings and ‘set forth
specific facts’ that would be admissible in evideimcthe event of trial from which a rational trier
of fact could find for the nonmovantd. (citations omitted)“The purpose of a summary judgment
motion is to assess whether a trial is necessBerry v. T-Mobile USA, Inc490 F. 3d 1211, 1216
(10" Cir. 2007). “In other words, there ‘must &gidence on which the jury could reasonably find
for the plaintiff.” Id. (quoting Panis v. Mission Hills Bank, N.A60 F.3d 1486, 1490 (10th
Cir.1995)).

The record before the Court

The evidence establishes that, prior to 200€U did not employ a full-time tenure track
professor of debate and forensics. Instead, an adjunct professor, a non-tenure track position, taught
courses and handled the responsibility of coactiag®CU forensics teanin 2006, Plaintiff was
employed in this adjunct position. Her respoiiisibs included teaching classes and coaching the
OCU debate and forensics team on a part-time baslading assisting the team in preparation for
forensics competitions and accompanying them to etitrgns at other colleges. Plaintiff continues
to serve as an adjunct professor at OCU, and she is also employed in a full-time position at
Oklahoma State University (“OSU”), a position she has held since 2007.

Because OCU wanted to develop andnpote a highly competitive debate team, it
approved a full-time tenure track position for an aastgprofessor of rhetoric/director of forensics

in late 2008. OCU organized a selection committee (“Committee”), composed of five faculty



members and one student, to recommend a candatates position. The faculty members were
Dr. Scott Davidson, Dr. Robin Meyers, Dr. Lisa WoIDr. Mark Griffin andPierre Cyr; the student
was Luke Reese. After reviewing applicatighe Committee conducted telephone interviews with
selected applicants, and then named three fiedbs the position. Plaintiff was a finalist, along
with Jacob Stutzman and Monica Flippin-Wyrilaintiff was the only finalist who was employed
by OCU at the time, and the only finalist who haldoctoral degree. Both Mr. Stutzman and Ms.
Flippin-Wynn had completed all doctoral requirensasicept their dissertations, a status which the
parties agree is typically referenced as ABD, meaning “all but dissertation.”

The three finalists were personally interviewed by a panel composed of the Committee plus
Dr. Terry Conley, Interim Dean of the OCU Cgéof Arts & SciencesDr. Bernie Patterson,
Provost and Vice President for Academic Affairs; and Liz Hedrick, Associate Vice President of
Human Resources. Each finalist was also required to present a teaching demonstration for faculty
and students and to participate in a luncheon with faculty and students.

After completing this process, the Committee held a final meeting at which each member
ranked the three finalists and anonymously submitted a written ranking. Four of the five faculty
members ranked Jacob Stutzman as their firscehand all five ranked Plaintiff as their second
choice. Ms. Flippin-Wynn was initially ranked finsy Dr. Mark Griffin, buthe later agreed with
the other Committee members that Mr. Stutzmas thia best candidatéccording to OCU, the
Committee considered Plaintiff to be qualified fbe position, but they selected Mr. Stutzman
because of his extensive experience as a natiolhegjiete debater and debate coach, as well as his
performance during the interview process in fositeaching demonstration and his demonstrated

rapport with students.



The evidence establishes that Plaintiff céetgd her undergraduate and masters degrees at
the University of Central Oklahoma (*UCQ”), and received a doctoral degree in communications
from the University of Oklahoma in 2002. Stestified that, after working for the Oklahoma
Department of Libraries, she taught classes mmanications at UCO, and served as an instructor
in communications in a program in Dubai f@oat one year. Plaintiff's dep., OCU Ex. 1, p. 11,
lines 18-25; p 12. Plaintiff'surriculum vitaeis not in the record, but her 2008 application letter
states that, at that time, she had taught higthecagion courses for 16 years. Plaintiff's Ex. 11.

Mr. Stutzman’scurriculum vitaereflects he received his undergraduate degree at Truman
State University, where he was a member ofitdate team and won the national collegiate debate
tournament sponsored by the National Parliamgrid@bate AssociationPlaintiff’'s Ex. 9; OCU
Ex. 8. After graduation, he served as the assistantelebach at Truman. He received his masters
degree at Texas State University, where he &@aght courses in communications and was the
assistant director of forensicéle completed his Ph.D. coursenvat the University of Kansas,
where he also taught courses in public spepkind rhetoric. When he applied for the OCU
assistant professorship, he had completed all requirements for his doctoral degree except his
dissertation.

Ms. Flippin-Wynn’scurriculum vitaewvas not submitted by the parties. However, the record
reflects it is not disputed that she had also deted all requirements for her doctoral degree except
her dissertation.

Prior to conducting interviews of Mr. Stutzman and Ms. Flippin-Wynn, the Committee
confirmed with their respective universities thath had completed all doctoral degree requirements

except the dissertation. Plaintiff's Ex. 10;pd®f Dr. Robin Meyers, OCU Ex. 4, p. 35. The



Committee confirmed with the University of Kansas that Mr. Stutzman was on track to complete
his doctoral degree requirements. Dr. Walép., OCU reply EX. 5, pp. 28, line 25-29, lines 1-13.
Plaintiff states that she is disablegichuse of vertigo, a condition which her physicians
diagnosed as vertigo BPPV, which causes her toHesbalance. Plaintiff’'s dep., Plaintiff's Ex.
17p. 16, lines 19-25; p. 17; p. 18)es 1-9. Sometime in 2008, her physicians recommended she
use a service dog to assist her, and she hassdosiace that timeThe dog accompanies her to
classes at OCU and OSU, and she took the dogdbahthe debate competitions she attended with
OCU students.
It is not disputed that two members of thex@oittee, Dr. Mark Griffn and Dr. Lisa Wolfe,
did not know Plaintiff was disabled and were aofare she utilized asgce dog. Declaration of
Mark Griffin, OCU Ex. 7; Dr. WHe dep., OCU Ex. 6, p. 11, linesl®; p. 12, lines 12-16. Plaintiff
offers no evidence that her disability or use of a service dog was mentioned at any time prior to, or
during, the interview process. Her sole evidenseipport of the contention that her disability was
a factor in OCU’s decision not &elect her is that, following the interviews, she spoke with Dr.
Davidson in the parking lot when accompanied by her service dog. Dr. Davidson asked if it was
actually a service dog and, when she replied affirmatively, he said his parents raised service dogs
and her dog did not resemble them. Plaintifids@d this comment challenged her integrity.
Plaintiff's dep., OCU Ex. 1, p. 47, p. 48, lines 1-Dr. Davidson recalled this conversation and his
comment that his parents raised sendogs. Davidson dep., OCU Reply Ex. 3, p. 44. He

considered this a cordial conversation, and did not recall Plaintiff appearing to be uncomfortable.

2Some exhibits, including her deposition excermts hot labeled by Pldiff. However, she
refers in her brief to the deposition excerpts as Exhibit 1.
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Plaintiff also notes that, sometime prior to the application and interview process, a
memorandum was circulated at OCU advising faaukynbers that they were not allowed to bring
pets to the campus. Davidson dep., OCU regly3Ep. 44, lines 23-15; p. 45; Plaintiff's dep., Ex.

1, p. 77. According to Plaintiff, she sent agense explaining that her dog was a service dog, and
she was advised that the policy excluding petisrdit apply to service animals. She was not
prevented from bringing her service dog to themasnand OCU never denied her the right to do
so? Plaintiff's dep., OCU Ex. 1, p. 26, lines 4-16.

Throughout her employment at OCU, Pldintiad no problems with perceived gender or
disability discrimination until she was not selecledthe assistant professorship. Plaintiff's dep.,
OCU Ex. 1, p. 30, lines 5-10. She knew somheiCommittee members, and had no problem with
their qualifications to select the candidatetfar position. She had extensive experience with Dr.
Meyers, considered him to l&r, and trusted himld., p. 37, lines 1-12. She knew Dr. Davidson
and Pierre Cyr only slightly, andeshad not met Dr. Lisa Wolféd., p. 37, lines 13-25; p. 38, lines
1-20. She was familiar with Leo Werneke, whd baen head of the Philosophy Department when
she first worked at OCU, and she liked Hirdl., p. 38, lines 21-25; p. 39, lines 1-3. She believed
the Committee members were competent to malexision regarding this position, and there were

no other individuals who she believed should rerged on the Committee. Plaintiff's dep., OCU

®Plaintiff also testified that, after the memorandum was circulated, other faculty members
raised questions to her about her dog, as they were not allowed to have their pets on campus.

“The record reflects Dr. Werneke, the retirezhD of the College of Arts and Sciences and
Chairman of the Philosophy Department, was not a member of the Committee, but participated in
the observation of the finalists’ teaching demonstrations.
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Ex. 1, p. 40, lines 19-25; p. 41, link8-21. Her only complaint about the Committee was that there
was only one female member. However, théemnaembers had never previously done anything
which Plaintiff interpreted as reflecting a discriminatory animus toward femhales. 40, lines
14-18. No one on the Committee saidlid anything that she interpreted as exhibiting gender bias,
nor was she aware of such comments or conduct toward otHerg. 46, lines 11-17.
Application

Plaintiff’'s employment discrimination clainge governed by the burden-shifting analysis
established inMcDonnell Douglas Corp. v. GregAll U. S. 792, 802-04 (1973) Accordingly,
Plaintiff has the burden of establishingrama faciecase of employment discrimination based on
her gender; if she does so, the defendant thest articulate a “legitimate, non-discriminatory
reason” for its actionsMcDonnell Douglas411 U.S. at 802. Defendant’s burden is one of
production only. Id. Once Defendant has articulated a non-discriminatory reason for the
employment decision, Plaintiff Bahe burden of proving that sugkason was a mere pretext for
discrimination. McDonnell Douglas,411 U.S. at 804. The ultimate burden of proving
discrimination remains at all times with the plaintifexadDep’t of Community Affairs v. Burdine,
450 U.S. 248, 253 (1981 McDonnell Douglas411 U.S. at 804-05. To avoid summary judgment
on the issue of pretext, Plaintiff must offer evidesufficient to create a genuine issue of material
fact with regard to whether tlagticulated reason for the adveeseployment decision is pretextual;
unsupported conclusory allegations are insuffici€@ne v. Longmont United Hospital Assl4

F.3d 536, 530 (10Cir. 1994).

*The McDonnell-Douglasanalysis applies to ADA employment discrimination claims as
well as those based on Title VICarter v. Pathfinder Energy Services, Iri62 F.3d 1134, 1141
(10" Cir. 2011).



Plaintiff's prima facieburden:

Plaintiff's disability discrimination claimare based on both tA&A and the OADA. The
ADA prohibits employment discrimination against tfied disabled employees. 42 U. S.C. §
12112(a)et seq. Pursuant to the OADA, Okla. Stdit. 25, § 1302, Oklahoma also statutorily
prohibits employment discrimination against theathled. Because the protections provided by the
OADA are “co-extensive with the protections pretd by federal law under the ADA,” a plaintiff's
OADA claim fails “if her federatliscrimination claims fail.”"McCully v. American Airlines, Inc.
695 F. Supp. 2d 1255, 1246-47 (N.D. Okla. 2088gnley v. White Swan, In2Q02 WL 32061753,
at*11 (W.D. Okla. Sept. 26, 2002) (unpublished opinion).

To establish @rima facieclaim of disability discrimination, Plaintiff must present facts to
show: 1) she was a disabled person withinntleaning of the law; 2) she was qualified, with or
without reasonable accommodation, to perform thenéisg&unctions of the job; and 3) she was not
selected for the position because of her disabilitgrter v. Pathfinder Energy Services, 862
F.3d 1134, 1142 (foCir. 2011).

To establish @rima faciecase of Title VIl gender discrimination based on her failure to be
selected for the position, Plaintiff must show:she is a female; 2) she was qualified for the
position; 3) she was not selected; anthé)position was offered to a mal¢enworthy v. Conoco,
Inc.,979 F.2d 1462, 1469 (T(Cir. 1992).

OCU initially argues that Plaintiff cannot establishpama facie case of disability
discrimination, arguing that the Court should apfhlg “but for” standard applied to an age
discrimination claim irGross v. FBL Financial Services, In657 U.S. 167 (2009) rather than the

“motivating factor” applied in Title VII cases. 8gfically, OCU argues Plaintiff must show that,



but for her disability, she would have been hiredtfi@ assistant professaig. It further argues
that she cannot do so because she testified thet,ieshe were not dibéed, she would not have
been selected because of her gender. t#faidep., OCU Ex. 1, p. 58, lines 13-25, p. 59, lines 1-2.

As OCU correctly argues, the Supreme CouriGiossheld that, in a claim based on an
alleged violation of the Age DiscriminationEmployment Act (“ADEA”), a plaintiff “must prove,
by a preponderance of the evidence, that agetiea%ut-for’ cause of the challenged adverse
employment action.'Gross,557 U.S. at 177-78. In contrast, in a Title VIl case where the evidence
shows that the employer had mixed motives ikingaan adverse employment decision, a plaintiff
may nevertheless prevail by showing that unlawfstrimination was “a motivating factor” in the
employer’s decision, even if other factors were also prese®, e.g., Townsend v. Lumbermens
Mut. Cas. C0.294 F.3d 1232, 1242 (1CCir. 2002).

In urging the Court to apply theross“but for” standard tdPlaintiff’'s ADA claim, OCU
concedes that the Supreme Court and the TenthiQGourt of Appeals have not expressly applied
that standard to ADA employment discriminatioaiols. However, OCldotes that the Seventh
Circuit Court of Appeals has held that the “but for” standard applies to the ABskwatka v.
Rockwell Automation, IncG91 F.3d 957, 964 {TCir. 2010). OCU also points out that, in a Family
Medical Leave Act (“FMLA”") case, the TdnCircuit observed that, as a resulbss “there is
a substantial question whether a mixed motiveyaigivould apply in a retaliation claim under the
FMLA.” Twigg v. Hawker Beechcraft Cor59 F.3d 987, 1004 ({ir. 2011). However, the
Tenth Circuit did not expressly hold tlatossestablished a “but for” standard in FMLA cases, nor
has it extende@rossto other non-Title VIl claims. The Miern District of Oklahoma has twice

rejected applying th&ross“but for” standard to an ADA employment discrimination claim.
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Zimmerman v. AHS Tulsa Regional Medical Center, 12021 WL 6122629, at * 7 (N.D. Okla.
Dec. 8, 2011) (unpublished opinioBarnes v. Occidental Petroleum Corpsl F. Supp. 2d 1285,
1294 n. 3 (N.D. Okla. 2010).

Although OCU’s comparison of the sintity between the ADA and ADEA statutory
language is somewhat persuasive, given the absgfrdirect authority from this Circuit and the
scant authority from other courts, the Court declines to adopt the “but for” standard in this case.

Reviewing the evidence in the light most favdeab Plaintiff, however, the Court finds she
has presented insufficient evidence to create a rabtactual dispute from which a jury could find
that her disability was a motivag factor in the decision not to select her for the position. While
OCU does not dispute that her condition constitatgisability covered by the ADA, it points to the
absence of evidence showing that her disability was a factor in the Committee’s decision.

The undisputed facts establish twotlké Committee members were not even aware
Plaintiff was disabled or used a service d&jthough the other members apparently knew she
utilized a service dog, Plaintiff offers no evidencattthe was asked about her disability or the use
of the service dog during haterview or at any other stage of the selection process. There is no
evidence that any Committee member mentioned her disability to the other members or that her
condition or use of the service dog were everutised. Plaintiff's onlypasis for contending this
was an issue in connection with the hiring decision is her testimony regarding Dr. Davidson’s
comments to her in the parking kfter the interview. Although Plaintiff interpreted his comment
as rude and as a challenge to her integritynsiees no argument and offers no authority to support
a contention that this comment somehow evidetiaCU discriminated against her on the basis

of her disability. In fact, Platiff testified that she could natentify anyone on the Committee who

11



exhibited discriminatory animus toward her. Plaintiff's dep., OCU Ex. 1, p. 55, lines 9-16.

The Court concludes that, evérelaintiff is required to show only that her disability was
a motivating factor in the decision not to selectner for the position, she has not offered more than
a mere scintilla of evidence in support of lwentention, and thus cannot withstand summary
judgment on this claim.

With regard to heprima facieburden on her Title VII claim, however, the Court finds that,
although the evidence is limited, she has presented sufficient evidence to satisfy that burden.
Accordingly, under thcDonnell Douglasnalysis, OCU must come forward with evidence that
its reason for not selecting her was based on non-discriminatory reasons.

Justifiable non-discriminatory basis for the employment decision:

To satisfy its burden of showing a justifiabhon-discriminatory reason for its employment
decision at the summary judgment stage, CChilrden “is one of production, not persuasion.”
Reeves v. Sanderson Plumbing Products, §89,U.S. 133, 142 (2000). If OCU produces such
evidence, then the burden shifts back to Plaintiéihtow the articulated reason is a mere pretext for
discrimination. Id.

In this case, OCU has come forward with evide that its decision to select Mr. Stutzman,
rather than Plaintiff, was based on the Commistesaluation of their respective qualifications for
the position. As discussed above, the evidehows the Committee considered both qualified for
the position, but they selected Mr. Stutzman bseanf his extensive experience as a collegiate
debater and coach as well as his on-campus teadeimonstration. Such evidence is sufficient to
satisfy OCU’s burden of production. Under thedmir-shifting analysis, once an employer has met

its burden, “summary judgment is warranted unless the employee can show there is a genuine issue
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of material fact as to whether the proffered reasons are preteRlake v. White405 F.3d 1092,

1099 (18" Cir. 2005).

Pretext:

“A plaintiff demonstrates pretext by showing either ‘that a discriminatory reason more likely
motivated the employer or ... that the employertdfered explanation is unworthy of credence.”
E.E.O.C. v. Burlington Nthern & Santa Fe Ry. Cp2010 WL 2803910, at *3 (W.D. Okla. July
15, 2010) (unpublished opinion) (quotifigxas Dep’t Community Affairs v. Burdjd&0 U.S. 248,
256(1981)). Under the latter approach:

A plaintiff demonstrates pretext by producing evidence of “such weaknesses,

implausibilities, inconsistencies, incoherencies, or contradictions in the employer's

proffered legitimate reasons for its actibat a reasonable factfinder could rationally

find them unworthy of credence and henderithat the employer did not act for the

asserted non-discriminatory reasongdrgan v. Hilti, Inc, 108 F.3d 1319, 1323

(10" Cir.1997) (quotinglson v. General Elec. Astrospad®1 F.3d 947, 951-52

(3d Cir.1996)). Evidence of pretext may mdé “prior treatment of plaintiff; the

employer's policy and practice regardmgpority employment (including statistical

data); disturbing procedural irregularities (e.g., falsifying or manipulating ... criteria);

and the use of subjective criteri&arrett v. Hewlett—Packard Ca305 F.3d 1210,

1217 (168" Cir.2002) (quotingsimms v. Oklahoma ex rel. Dept. of Mental Health

and Substance Abuse Sert$5 F.3d 1321, 1328 (T0Cir.1999)).

Jaramillo v. Colorado Judicial Dep'd27 F.3d 1303, 1308 (10th Cir.2005) evaluating pretext,

the “relevant inquiry” is not whether the employépsoffered reasons wesise, fair or correct,”

but whether the employer “honestly believed those reasons and acted in good faith upon those
beliefs.” Stover v. Martingz382 F. 3d 1064, 1076 (4Cir. 2004).

In this case, Plaintiff testified that shelieved Mr. Stutzman was qualified for the position.
Plaintiff's dep., Plaintiff's Ex. 1, p. 53, lines 15-2&he contends, however, that OCU'’s statement

that he was selected on the basis of his quaiibica is a mere pretext for discrimination because

she was better qualified and should have been sdleBhe argues that she had previously received
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her doctorate, while he had not yet completeddissertation, and that she had more extensive
teaching and coaching experience.

“[T]o suggest that an employer’s claim that it hired someone else because of superior
qualifications is pretext for discrimination ratliban an honestly (even if mistakenly) held belief,
a plaintiff must come forward witfacts showing an ‘overwhelming’ ‘disparity in qualifications.”
Johnson v. Weld Count§94 F.3d 1202, 1212 (1'CCir. 2010) (quotinglaramillo, 427 F.3d at
1309);see alsoBoese v. Fort Hays State Universigg4 F. Supp. 2d 1138 (D. Kan. 2014if/d,
462 F.App’x 797 (1 Cir. 2012) (unpublished opinion). “[fie bar is set high for this kind of
evidence because differences in qualificationganerally not probative evidence of discrimination
unless those disparities are ‘of such weight and significance that no reasonable person, in the
exercise of impartial judgment, could have chadencandidate selected over the plaintiff for the
job in question.”Bauman v. United Healthcare Services, 18009 WL 5178022, at *5 (S.D. Tex.
Dec. 30, 2009) (unpublished opiniqguotingCelestine v. Petroleos de Venezuella 36 F.3d
343, 357 (8 Cir.2001)).

“To show pretext, the disparity in difecations must be overwhelming.Jaramillo, 427
F.3d at 1309see also Gorny v. Salaza#13 F. App’x 103, 110 (fOCir. 2011) (unpublished
opinion). “We must proceed with caution when considering the relative merits of individual
employees. The courts may not ‘act as a spgesonnel department that second guesses employers’
business judgments.Jaramillo, 427 F.3d at 1308 (quotingimms v. Oklahoma ex rel. Dept. of
Mental Health and Substance Abuse Set85 f.3d 1321, 1330 (1'CCir. 1999)). “Accordingly,
minor differences between a plaintiff’'s qualifications and those of a successful applicant are not

sufficient to show pretext.’ld. at 1309.
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In this case, Plaintiff first argues that Mrug&man did not satisfy all of the qualifications
listed on the job posting announcement becausedadtget received his Ph.D. The job posting
announcement described the position as “DirectBooénsics and Assistant Professor of Rhetoric,
tenure-track, beginning fall semester 2009.” Rasting, Plaintiff's Ex. 7. With respect to
gualifications, the job posting contained the following requirements:

The department is especially interesteddandidates who have extensive debate and

forensics experience and who can fill upf@rel teaching needs in the Rhetoric

minor. Effective teaching, scholarship and service are required for promotion and

tenure. Faculty members are expectquhtticipate in the department’s assessment

program and in student recruiting andergion efforts for the department and

university. Ph.D. prior to tenure-track appointment
Id. (emphasis added). In discussing this portion@jdb posting, Plaintiff repeatedly refers to the
posting as stating that a Ph.D. is required priaeiection for the position rather than “prior to
tenure-track appointment.” The evidence betbeeCourt, however, reflects that the Committee
members did not consider the completion of all Ph.D. requirements as a prerequisite to selection.
In fact, two of the three finalists, Mr. Stutzman and Ms. Flippin-Wynn, had not completed the
dissertation requirement, and wereBBandidates. The fact that they were finalists establishes that
the absence of a completed doctoral degree did not render them unqualified. Instead, the Committee
considered applicants qualified if they had ctetgd all requirements other than the dissertation.
The evidence shows that OCU often hired profiessado were “ABD,” with the expectation that
a professor was to complete all Ph.D. requiats, including a dissertation, prior to being
considered for tenure. The evidence alsons that the Committeeontacted Mr. Stutzman’s
university and confirmed that he had completé&la.D. requirements other than his dissertation,

and he was expected to complete that requirement in a reasonable time period.

Even if the job posting is interpretedseeeking candidates who have completed all Ph.D.

15



requirements, however, the selection of Mr. 8nan does not create a material factual dispute
regarding pretext:

That Defendant hired persons who did matet all of the listed requirements in its

job postings does not create a material fact issue of pr&eatPrice v. Federal

Express Corp 283 F.3d 715, 722-23 (5th Cir.2002)Frce, the plaintiff argued

that FedEX’s given reason for selecting another candidate over him was pretextual

because the other candidate did not have a college degree, which was listed as a

requirement in the job postintyl. at 722.

Bauman2009 WL 5178022, at *4 . According to the Fifth Qitcthe fact that the plaintiff “clearly
met the qualifications” of the posted job positiod dot mean that selection of another qualified
candidate with specific skills and training “could/aeasonably outweighgtie plaintiff]'s better
education and longer tenure with the compafRyite, 283 F.3d at 723.

Plaintiff also suggests that, because the evidence reflects Mr. Stutzman has not, as of 2012,
completed his dissertation, hdess qualified for the position than Plaintiff. Her argument does
not support pretext, however, because OCU’s decision must be evaluated according to the
circumstances at the time the decision was madféhén reviewing a claim of pretext, a court must
look at the facts as they appear to the person making the employment de&igiawal v. Lahood
2012 WL 4382893, at *3 (W.D. Okla. Sept. 25, 2012) (unpublished opinion) (&#ngdrick v.

Penske Transp. Servs., In220 F.3d 1220, 1231 (1@ir. 2000)):Watts v. City of Normar270 F.
3d 1288, 1295 (10Cir. 2001).

Furthermore, the evidence shows that then@itee emphasized debate experience as a
significant factor in its selection procesés the job posting reflects, OCU was seeking someone
with extensive debate experience. As discussed above, the evidence establishes the Committee

members found Mr. Stutzman’s experience as a competitive college debater and his coaching

experience significant, and those qualifications oighed the fact that Rintiff had received her
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Ph.D. Furthermore, the job posting indicatest tihe ability to interact with students was an
important factor, and the evidence shows the Citt@ebelieved that Mr. Stutzman excelled in this
regard, based on their observation of his inteaavith students during his on-campus interview
at OCU. That Plaintiff had aady received her Ph.D. was a fa@tdner favor and was one of the
reasons she was selected as a finalist. MByers dep., OCU reply Ex. 1, p. 35, lines 5-16. That
Mr. Stutzman lacked a Ph.D. was “somewhat of a minlais, lines 17-19. But selection of an ABD
candidate was not uncommon, as “ABD candidates are hired all the tonesée alsdr. Conley
dep., OCU reply Ex. 3, p. 20, lines 3-15. WhilelaD. was required for a tenure appointment, it
was not required for a tenure-track appointmént.Conley dep., OCU reply Ex. 3, p. 20, lines 5-7.

Plaintiff's evidence is insufficient to demonstrate the overwhelming disparity in
gualifications required to show pretext. Ttret Committee considered Plaintiff and Mr. Stutzman
both qualified for the position does not, without more, mean it discriminated on the basis of gender
or disability when Plaintiff was not selected. eT@ourt concludes that Plaintiff has not offered
sufficient evidence to create a material factugpdte from which a reasonable jury could find that
the true reason for failing to select Plaintiff vdascrimination based on her gender or her disability.
Accordingly, OCU is entitled to judgment.
Conclusion:

For the foregoing reasons, OCU’s motitor summary judgment [Doc. No. 34] is
GRANTED. Judgment shall enter in favor of O@hd against Plaintiff on all claims asserted.

IT IS SO ORDERED this #&ay of November, 2012.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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